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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Malaysrived in Australia [in] February
2009 and applied to the Department of Immigratiod &itizenship for a Protection
(Class XA) visa [in] March 2009. The delegate dedito refuse to grant the visa [in]
April 2009 and notified the applicant of the dearsend her review rights by letter
dated [in] April 2009.

The delegate refused the visa application on tleslihatt was considered that the
applicant is not a person to whom Australia hasgution obligations under the
Refugees Convention.

The applicant applied to the Tribunal [in] May 20@9 review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@dhvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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11.

12.

13.

14.

15.

16.

outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of theepsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A



person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

18. Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s filatiag to the applicantThe Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sourcesluding country information as
submitted by the visa applicant’s representative.

20. The applicant had been invited to appear beford tireinal on several subsequent
occasions but the visa applicant has not beentalgle so for various reasons,
including, most recently, that she has not beee &bafford the services of her
representative. Initially the Tribunal considetbdt the visa applicant’s claims could
be better enunciated at a hearing, thereby enstivengisa applicant “a voice” in the
course of this review. On closer examination, @avperiod of time, and taking into
account the applicant’s difficulties with meetingancial costs, the Tribunal
considered that it could proceed to a decisiondasehe information before it

21. The applicant was represented in relation to tkieeveby her registered migration
agent.

22. The applicant is a single 38 year old transgenelmafe of Malaysian ethnicity and
Hindu religion. The applicant indicates she speedads and writes Tamil, English
and Malay and that, at the time of application, wasmployed. Her application
contains little detail about her employment or edion history. The applicant arrived
on 1 February 2009 on a subclass 976 visitor visawauthorised a stay of three
months, until 1 May 2009.

23. In her application Form 866C Application for a Fx@ion (Class XA) visa, the visa
applicant was asked to detail why she left Malaydibe visa applicant responded in
the following manner:

| [the applicant] 38 years, of age whom strugglingmy life for justice. | would like to
take this opportunity to express my feeling soramd disappointment at my country
which | am living presently.

| am a Malaysian which rich in everything exceptgerson like me who born as a boy
but living as a girl. | had been going thru paihlife during my time. There is no
justice, understanding, pity and sympathy on peblpdeus. | had been fighting for life
for justice in my country but its failed.
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25.

26.

27.

28.

My mum doesn’t work. She are (sic) housewife tie merson who take care of me is my
father (he reasonally (sic) past away) there isone to take care of me.

In my country they look down on (transsexual) fikeand they don’t accept for what I am
and who | am they only care for their needs anrtreges and sex.

| am a complete woman now. | tried to get a jaytlook down on me because of my
(Identity). Its return that my gender as are (mallh Malay it means (Lelaki).

This is the reason why | am expressing my feetingpti sirymdm how painful and difficult
life | am going thru in my country.

| am begging for leniency from you sir/mdm to allow to stay in your country.
| would really appreciate if you sir/Mdm grant mysh...

The visa applicant has submitted evidence byafa birth certificate demonstrating that she
was born as a male on [date deleted: s.431(2)]alaia, which is consistent with the date
of birth submitted for the applicant in her protentvisa application. Notes from [hospital
deleted: s.431(2)] dated [in] November 1995 statas 24 year old male had a sex change at
[hospital], Thailand on the [date] Dec 1993. Cuntéy, she is fenotypically female. Kindly
do the needful for ‘her’” The visa applicant has also submitted a lettenffhospital

deleted: s.431(2)] in Thailand, dated [in] Decemb®@93, confirming that the applicant had
undertaken a gender change from male to femaleDponember 1993. The documentation
submitted by the visa applicant is consistent.

The medical examination for an Australian ({[sarm 26) refers to the change in gender by
the visa applicant and there is no indication thatmedical officers queried the veracity of

the change, confirming instead that it was notvahé for “migration purposes” in the broad

sense.

[In] July 2009, the visa applicant’s represémeawrote to the Tribunal to defer a hearing
because it was considered that the applicant wingdefit from the independent and
objective professional analysis of a psychologahing in assisting and assessing
transgender clients” given that the applicant cédrthat she had never had any such
supportive pre or post-operative counselling, whidd she had the operation in Australia,
would have been mandatory. In this submissionrépessentative also argued that the visa
applicant considered that she had faced discrimiméihat was so significant that it
amounted to persecution and that if the Tribunakwmt inclined to consider the harm she
faced of “serious character” that she had a redderie@ar of apprehension in light of her
circumstances, as set out in fRRefugees Convention 1958

In a statutory declaration dated [in] July 200@ visa applicant set out the difficulties she
was experiencing when she began to realise atatShie identified with women more than
men, particularly in a Muslim country such as Malay Below is an outline of her claims as
set out in the declaration:

When she was 21 her father encouraged her aohairdressing course to secure her future
and she was awarded her diploma. The applicatardschat she started taking hormones
unbeknown to her family although it had become enidhat she was appearing more
feminine. Her father was supportive of her but waiscerned that she should not become a
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prostitute. Given that her mother and her siblirggscted her choice completely she was
forced to leave home and went to live in Kuala LumpOn the pretext that her parents were
unwell, her brothers and uncle lured her back haimere she was beaten by her uncle.
Prayer rituals were performed on her and her brotioaild not let her attend his engagement
due to his embarrassment. She then fled agaitha@mdold her father by phone when she
could speak to him that she wanted to have an tperaHer father agreed to assist as he
was adamant that he did not want his daughterc¢orbe a prostitute to fund the operation.

Her friends assisted her to organise the aperat Kuala Lumpur and she went to Thailand
to have the operation performed [in] December 198&rson 1] in Kuala Lumpur who had
provided her with support, and provided other pemgth transgender operations support,
made sure that she recovered properly. The mést her [a] name

[Person 1] attempted to assist the applicana gew identity stating that she was now a
woman. The Department for Identity Cards toldthet she could change her name, but not
her gender. Until 1992, it was possible to havegemder changed on an identity card, but
this was no longer the case She was requiredegndcht government doctor for a
gynaecological examination to be certified thatslas a woman but was told that she would
not be accepted in Malaysia and that she ouglaateel. In 1996 she was able to change her
name on her identity card but not her gender ardasds still being recorded as being a male.

The visa applicant then commenced a relatipnstth a man, [Partner A], and they lived
together until her departure. [Partner A] accepited she had had an operation. One night
the police raided the apartment where they werediand did so as often as three times per
week, looking for people who were transgender arapfe working as prostitutes. The
police asked her for her identity card which stated she was male and she and [Partner A]
were arrested because they were living in an drpeostitution. The visa applicant told the
police that she was not a prostitute, however, gwieply assumed that she was working as a
prostitute because it was the common assumptidratharson who was transgender was
working as a prostitute.

They were taken to the police station and [fear&] was charged with

solicitation/prostitution. She spent the nighpmson and the next morning the judge found
her guilty and fined her RM500 even though shethiad to tell the judge that she was not a
prostitute. [Person 1] paid the fine for her oe stould have been sent to jail for two weeks.

After the arrest [Partner A] continued to tribegt visa applicant like a “princess” but about 1
and a half years after they were arrested, [Pahstopped going to see her. When she
called him he told her that he was engaged anchibgtarents wanted grandchildren. The
visa applicant was distressed. After [Partner Afmed he wanted to resume their
relationship but the visa applicant would not a¢dep

The visa applicant was arrested a second turiagla beauty pageant. The police stormed
the hall and arrested everyone involved. The pdttd them that they were men and that
according to Muslim men they could not wear dres§ke Muslims were fined but the
Indians were arrested and photographed. They giree@ a warning.

The visa applicant then claims to have beersted a third time at [Person 1]'s place. She
had gone to her café and was charged with beirapagender — they call this charge ‘cross-
dressing’ because they do not accept that persmhsas the visa applicant are women even
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if they have had surgery. As this was one of almemof times she had been arrested, the
visa applicant was fined RM1,000 which she hadawdw from a friend.

The visa applicant wanted to work but as s@opatential employers saw her identity card
they refused to employ her. Employers do not iaeimploy transgender persons. Whilst
she assisted Pink Triangle, an organisation thpedestreet workers, this work was not paid.
She could not take out health insurance becauseédrtity card did not match her identity
and was directed to change her identity card tdfeayale’ before she could take out a
policy. She could only open a bank account indith name taken from her identity card
which identified her as a male. The bank managex iluctant to talk to her at all.

When her father found out about her plightrgterned home and both parents looked after
her. Her brothers had married and were living else now. Whilst she felt safe living with
her parents she was sad that she could not fiold;apen a bank account or get health
insurance and that the government would not adoepdr members of her family. She
continued to live with her parents until her fatbassed away in January 2009. Her mother
was forced to move in with the visa applicant’s iyger brother because she could not afford
to look after her. She did not go with her mothecause her mother had told her that she
would not be able to prevent her brother from eghier and he would not permit her to live
in his house in any event

Her mother encouraged her to leave and gavihéenoney for an airfare as she still had no
job and it was apparent that her brothers wouldasseist her. Finally, the visa applicant
declares:

In Malaysia | do not count as a person. | am raisidered to be a man because | look like
a woman. | am not considered to be a woman beaaysdentity card says that | am a man.
| have no rights to obtain employment or open akbaetount, or even to get health
insurance in my name. Because | can’'t open a lbaokunt | can’t purchase a house. If |
am sick and go to the hospital, they will put méhimmen’s ward. Any prescription or
receipt they give me will be issued in the namamplicant’s former name]. The pharmacy
calls out that name and it is very embarrassingma to answer to that name in front of
everyone. People laugh at me and | worry that soraevill try to beat me or assault me
because | am transgender. It is not possible fetanchange my identity card to say that |
am a woman.

| cannot live in Malaysia There is nobody to takee of me and | am not allowed to work
because of my identity. | was arrested three tijmsisbecause of who | am and | was forced
to pay money just so that | wouldn’t be put in.jdidid not do anything wrong but
Malaysian society and the government thinks thertetlis something wrong with who | am. |
do not want to work as a prostitute and that isdhéy life for me there. | am a transgender
person | am being persecuted by the governmenbgitlkde authorities in Malaysia who will
not allow me to survive.

In a submission put to the Tribunal by the @pplicant’s representative, dated 12 October
2009, it is argued, among other things, that tka applicant fears persecution as she has
already been arrested previously and that sho@dsltharged with more serious offences
such as ‘Outrages on Decency’ or ‘Unnatural Offehaes laws against homosexuality are
known, she could face a term of imprisonment ofafwenty years. Such a fate, the
representative argues, unquestionably falls withéns91R(1)(b) definition of persecutory
‘serious harm’ by the State. The submission atb@aces that the essential and significant
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reasons for the persecution that the visa applieans, are her membership of the following
social groups or combinations of the various graagisout below:

- Post-operative transgender women in Malaysia;

- Heterosexual transgender women in Malaysia,

- Members of thé\ravani

- Transgender women in Malaysia who are mistakeprfostitutes;

- Transgender women in Malaysia who are deemetdwtithorities to be prostitutes;
- People in Malaysia who are deemed by the autbestib be homosexuals; or

- Transgender women in Malaysia without familiafioencial support or protection.

Among the variety of country information subteit by the visa applicant is a report entitled
State-sponsored Homophobia — A world survey of [aahibiting same sex activity between
consenting adultdated May 2009 by Daniel Ottosson, ILGA, The in&tional Lesbian,
Gay, Bisexual, Trans and Intersex Association.s Teport shows that regarding Malaysia,
sexual relations are highly regulated even thoughdsexuality is not specifically mentioned
in the Malaysian Penal Code, referring insteadutmatural offences’, involving any gender,
deemed to be ‘against the order of nature’ punighlaypup to 20 years imprisonment and
whipping under section 377 of the Penal Code. répert also states that several states in
Malaysia have instated Islamic Sharia laws, applycnmale and female Muslims,
criminalising homosexual and lesbian acts withaihtee years imprisonment and
whipping.

The visa applicant has now also submitted aladggical report by [Psychologist 1], PhD,
MAPS, Clinical and Forensic Psychologist, dated §aptember 2009 In this report the
writer states that the applicant had statedill suicide myself if the Australian government
make me go back...there is nothing for me in Maldysi&ae report goes on to state:

This suicide threat was made more convincing as fijpplicant] had twice previously
attempted suicide. [The applicant] could not réthé exact circumstances of her first
attempt but recalled being upset about her familgjection of her and her brother’s verbal
and physical abuse. She said she took 5 or 6 p#awl tablets then changed her mind.
The second occasion was in the context of a relalip breakdown where she tried to hang
herself after her then boyfriend bowed to familggaure to leave [the applicant] and seek a
“normal girlfriend who could give him children”. The applicant] said she had tied a Sari
around her neck when a friend interrupted her. ie® went to counselling with the
Malaysian Aids Counsel service called Pink Trianglgch supports transsexuals.

[The applicant] attended counselling between 198d 4996. It was here that relocation to
Australia was suggested as basic rights, such sm@y and equality, are afforded to all...

[Psychologist 1] states that the applicantenity resided near [region deleted: s.431(2)]
where she had secured some casual work as aiftkérpliving in a caravan with three other
people.

[Psychologist 1] states, in her thorough, regi@t the visa applicant was experiencing
persistent anxiety about the prospect of havingtiorn to Malaysia; her ability to establish
herself in Australia; her prospects of developirigrag-term relationship; and that she would
meet the diagnostic criteria for a chronic Gendeintity Disorder (GID) — a mental disorder
characterised by persistent discomfort with théviddal's birth gender and persistent desire
to become a member of the opposite gender.
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FINDINGS AND REASONS

The applicant claims to be a citizen of Malaysbhe has provided a certified copy of her
passport bio-data page and a copy of her Malaydimtity card with her application. The
Tribunal does not have any evidence before it gmest that the visa applicant is not a
citizen of Malaysia. The Tribunal finds, therefotigat the visa applicant is a citizen of
Malaysia.

As there is no evidence before the Tribunalttia applicant has the right of entry or
residence in any country other than the countmefidrence, that is Malaysia, the Tribunal
also finds that the applicant does not have effegtrotection in a third country under section
36(3) of theMigration Act 1958

The applicant claims that she faces serious ImaMalaysia on the basis that she is a
transgender female who is prevented from acce$ssig services, including a livelihood,
because the authorities will not recognise thatrsl®ehad a gender reassignment and will not
change her identity card to reflect this reassigmméhis leads to a range of difficulties
where she faces discrimination on a daily badishe Tribunal accepts the visa applicant’s
claims, then it finds that the Convention grounanagimbership of a particular social group,
that is, “transgender women in Malaysia without ifeahor financial support or protection”,

is the essential and significant reason for thenhf@ared as outlined in subdivision AL of the
Migration Act 1958

The Departmental decision

At the time of application, due to the pauatynformation submitted, the Department did
not accept that the visa applicant would face tneat amounting to persecution in Malaysia
on the basis of the claims submitted or that shalavbe denied State protection by the
Malaysian authorities. The Tribunal notes thahe point the visa applicant was not yet
represented.

The Department also found that the visa appibalonged to the membership of the generic
particular social group, being “transgender peapl&ie Tribunal has concerns with this very
broad particular social group as it does not acttegitsimply by being a transgender person
in Malaysia the visa applicant would be at riskhafm. The Tribunal considers it important
to note that in circumstances where a transgereteop has support and protection from
family and State due to influence, wealth or pothat it may be possible for transgender
persons to live life without interference from tBtate, particularly if the State were willing,
either lawfully or by means of corruption, to issreidentity card that reflected the
reassigned gender of the person.

The Tribunal finds, however, that the visa agapit and her family do not have such power or
influence and that her means of living here in Aals are particularly modest and that she
was vulnerable in Malaysia due to her socio-ecoranncumstances, brought about
principally by the lack of an identity card that wd enable her to access every day services,
circumventing prejudice and discrimination on dylbasis. It would also mean that by
having an identity card that stated she was a fensdke would be in a position to avail
herself of the protection offered to women by th&t& ThedJnited States of America State
Department 2008 Human Rights Report: Malaysies that there is a Ministry of Women,
Family and Community Development in Malaysia arat the parliament has enacted laws to
protect women, even if that protection is not alsvaffective.
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The centrality of the visa applicant’s identgyrd reflecting the gender to which she is now
assigned, is underlined in that society in genierabting the applicant’s physical
appearance, and the notation that she is “maldiepndentity card, is the cause of the social
systematic discrimination and abuse she faced asesfin Malaysia as she is considered to
be part of théAravanti— the third sex.

The Tribunal has had regard to the High Coecigion inApplicant s395which states that an
applicant is not required to suppress their tremiiy to avoid persecution to activate rights
under the Refugees Convention. While the idewtiy is after all, simply an outward
manifestation of what the visa applicant was anesdwt represent who she currently is, it
could be argued that as long as she does nottoeéster having been a male she could
possibly avoid persecution. In this case the Trddinds that the visa applicant strongly
wants to identify as a female and is not requicesiuppress her male identity to avoid
persecution.

The Tribunal has also considered the rangeuicplar social groups suggested by the visa
applicant’s representative as set out above, hdsfthe majority of these problematic as they
do not point to the fundamental factor of socioremuic deprivation, through the absence of
an identity card that reflects the visa applicantisrent gender. The last particular social
group mentioned is “Transgender women in Malaystahaut familial or financial support or
protection” and the Tribunal considers that thidipalar social group more closely aligns to
the social group identified by the Tribunal as lpeiime one to which the visa applicant
belongs and the Tribunal has made its decisiomisrbasis.

Credibility of the visa applicant

The Tribunal had been anxious to hold a heanitiglly because it was evident that, if the
visa applicant’s claims were genuine, she wouldHile to discuss specific instances of harm
in the past as well as set out more clearly whashbjective and objective fears were. With
the provision of further information, in particulampsychological report and statements by
the visa applicant that have been consistent, tibeifal has been prepared to accept that she
is a witness of truth. The Tribunal finds, for exale, that her description of her feelings on
first becoming aware that she identified with womeore than men, was realistic and that
her account of her family’s attempts to acceptviba applicant’s reality and life changing
decision, is also unaffected and straight forward.

The Tribunal has relied significantly on thedmentation submitted to show that the visa
applicant is a truthful witness and that indeedlsl®had a gender reassignment in Thailand
in December 2003. There is no suggestion thaetdesuments are not genuine.
Furthermore, the Tribunal refers to the medicaha@xation held for the purposes of
obtaining the visa which confirms the visa applitastatements concerning her transgender
status and notes that similarly, the psychologlst wssessed the visa applicant, did not
indicate in any way that the visa applicant cowdddigning having had the operation.

In a submission ([in] October 2009) on beh&the visa applicant, it is argued that as the
visa applicant is considered a man in Malaysiagvetie to become involved with a man she
would be considered to be a homosexual and thedftive the Tribunal should have regard
to country information which sets out how homosésaae treated by the State and society
in general. The Tribunal concurs that this isedévance, albeit to a limited extent, in that a
study of how the State views homosexuality in Malaygenerally provides an indication as
to attitudes towards differing sexual practises l#edtyles.
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Considering, however, that the Tribunal finst the visa applicant belongs to a particular
social group comprising “Transgender women in Msilayvithout familial or financial
support or protection”, the Tribunal will predomimily confine its assessment to this
particular social group as it considers that tis& taefore it does not directly involve the
treatment of homosexuality in Malaysia. The Triaumotes the decision submitted by the
visa applicant’s representative by the Refugee &eviribunal dated 16 February 2007
which involved claims of persecution on the basis@mnosexuality in Malaysi@d71070452
[2007] RRTA 32. The Tribunal has found this demisuseful in highlighting the non-
acceptance, generally, of diverse sexualities ifal&aa at a very broad level and appreciates
that the issues of transgender form a part of &gudsion on gender, sexuality and
transsexualism generally.

Having assessed independent country informagigarding the treatment of “Transgender
women in Malaysia without familial or financial qugrt or protection”, specifically, the
Tribunal finds that transsexuality, generally, g@dticularly that of male to female
transsexuals, is perceived as deviant behavioysapfer by The Yik Koon, presented at the
Fourth International Malaysian Studies Conferenald from 3-5 August 2004, at the
Universiti Kebangsaan Malaysia, directly grappléthwhe perception of male to female
transgender persons, known in Malaysianak nyah The paper includes details of
“research carried out in 2000 on 5®&k nyalrespondents on their characteristics”. The
paper in particular, discussed the centrality dfbeng able to have an identity card that
refers to the visa applicant’s changed gender (femathout reference to being born male.
It is stated in the paper that:

The Malaysian term for male to female transsexigatsak nyah(Teh, 1998: 169). This term
refers to those who have undergone sex changetmmsras well as to those who have not. It
has been estimated that there are about 1@@@B0nyahsn the country (Teh, 1998: 169).
About 70% to 80% are Malay; the rest are made uphiriese, Indian and other minority
ethnic groups. Islam is the religion of the Malapplation and is the official religion of
Malaysia. The majority aofnak nyahsare Muslim.

Islam permits onlkhunsaor hermaphrodites to undergo a sex change operstithat the
person can be either a female or a male (Teh, 2@)2However, Islam forbids males to
behave like females in terms of cross-dressingrimganake-up, injecting hormones to
enlarge their breasts, and undergoing sex changratigns.

In 1983, the Conference of Rulers in Malaysia dettithat datwa prohibiting sex change
operations should be imposed on all Muslims, withéxception of hermaphrodites (Teh,
2002; 46). Cross-dressing is also prohibited. TMisslim mak nyahsre considered to
violate the tenets of Islam, and consequently areemtities in Malaysian society. They
could be charged in the Syariah Court for violatimg tenets of Islam.

Non-Muslimmak nyahsre mainly Buddhists, Christians or Hindus. Theygenerally
allowed to benak nyahsalthough their religion may not allow it. Thishecause there are no
official religious rulings, as there are among Ntus|, to enforce the prohibition.
Occasionally, they are caught by the police fossfrdressing, and charged with indecent
behaviour under section 21 of the Minor Offences ¥955.

...Themak nyahsiad a better standard of living during the colbd&ys (Teh, 2002; 129-
130). There were less sex workers then as compaugesent day. Many wehak Andams
(bride’s attendants)ogetdancers, cooks or artistes. In my interview wiBayears olanak
nyah it was related thahak nyahgluring the colonial time were a happy lot as tiveye left
to be who they wanted to be. The police and thaaria religious authorities did not harrass



them. The police were good to them and accepted #sethey were. Sometimes, the police
even gave them a treat, but never asked them jofaaours. Manymak nyahsvent overseas
to have their sex change operation as they cotbddit since they were earning good
money. Those who had their sex change operatiand bave their names and gender in
their identity cards changed to that of females.

Today mosinak nyahsn Malaysia are employed as sex workers. More thtrird of them
live below the poverty line of RM500 (Teh, 2002:5F). Only a small percentage (4%) of
transsexuals actually obtain higher educationates=y The community as a whole suffers
high levels of discrimination, which limits theibidity to acquire well-paid jobs and this
contributes to their relative impoverishment. Therent conditions vary sharply from earlier
years, where the community faced less stigma addjfeater employment opportunities.

The changing status of transsexuals in Malaysiacles®ly tied to changes in the political
climate, notably the ability of the community totaim a sex change operation. Before 1983,
sex change operations were carried out in Malag#fapugh few in number due to the lack
of qualified surgeons specializing in this areae Thniversiti Hospital (University Malaya
Medical Centre) was one of a few hospitals thatgpered sex change operations. The
University Hospital had very meticulous procedureglace before it would carry out an
operation. For example, a transsexual patient gtinsex change operation would have to
undergo two years of pre-counseling to ensuretkizadperation was really what the patient
wanted. They would also have to go through two yeé&post-counseling so that they could
adjust to their new roles.

Thefatwathat was decreed by the Conference of Rulers &3 thanged the whole scenario.
Muslim mak nyahswith the exception dthunsasare banned from having the sex change
operations. Muslim surgeons are also prohibitethfoarrying out sex change operations. The
immediate effect of the law was to increase thgnstiation of the transsexual community.
Muslim mak nyahsvere now considered violators of the tenets @nisland consequently

less moral.

The religious non-acceptance and stigmization efthk nyah$as increased discrimination
against them. Besides having problems getting dggagiing jobs, they were teased and
called derogatory names, they have problems reatjplgce to live, getting bank loans to
purchase their own homes and legally adopting ddilés they are considered unfit parents
(Teh, 1998; 176-179). Thmak nyahsvho have had a sex change operation cannot change
their names and gender in their identity cardfi&d of females. They could only add their
new female names beside their original ones on itheitity cards, but their gender remains
the same. The lack of a genuine official genddustereates problems for them; they cannot
purchase health insurance because they have fengaes while their identity cards state
that they are males. They also have problems atrtimégration as they look female, but their
documentation states that they are males. The inmaacnegatively affected the quality of
life of this community.

The discrimination and non-acceptance by sociedyttie male to female transsexuals in
Malaysia face have contributed to self-destrudtigbaviour like drug abuse. It has been
estimated that about half of theak nyalcommunity and about 80% of the transsexual sex
workers are addicted to drugs (Teh, 2003). Theigapbn of this self-destructive behaviour
on HIV/AIDS cannot be ignored since HIV/AIDS casewve already been detected in this
community. About 14 % of themak nyalcommunity had tried committing suicide (Teh,
2002; 88). If this situation is left uncheckedwitl get worse (Teh, Y.K. 2004, ‘The male to
female transsexuals in Malaysia: what should wevidlo them?’,Paper presented at the
Fourth International Malaysian Studies Conferergé August 2004Universiti Kebangsaan
Malaysiahttp://phuakl.tripod.com/pssm/conference/day236.doc

[See Research Request Number: MYS34932].
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An Immigration and Refugee Board of Canadaaesg to information request dated

30 August 2005 on the treatment of sexual minaritieMalaysia indicates that “[w]hile
there are no laws prohibiting sex reassignmentesyrgr gender reassignment therapy, no
laws allow Malaysian transsexuals to officially oga their gender on public documents
(The Malaysian Bar 1 Feb. 2005). In addition, tleei@xil of Rulers purportedly forbids
Muslims from undergoing sex change operations (ifidhe response to information
request includes the following information on tregsuals in Malaysia:

A 10 November 2004 article publishedTlihe Malay Mailcited the leader of a Presbyterian
church as saying that his church would offer pastoounselling to transsexuals.

Transsexuals

An article published by The Malaysian Bar estiméteat the proportion of transsexuals in
Malaysian society could be as high as one in e26gyindividuals (1 Feb. 2005). While there
are no laws prohibiting sex reassignment surgegeader reassignment therapy, no laws
allow Malaysian transsexuals to officially chanbeit gender on public documents (The
Malaysian Bar 1 Feb. 2005). In addition, the CouoicRulers purportedly forbids Muslims
from undergoing sex change operations (ibid.). Aditg to The Malaysian Bar,

[blecause transsexuals cannot change their ideiidn cards, they face constant harassment
and persecution from the police and religious attilee, cannot undergo burial rites in
accordance with their religious beliefs, are oftefused employment, are deprived of the
right to marry lawfully although they are fully fationing members of their chosen sex and
are exposed to other dangers such as hate crinestivbir sex at birth is revealed. The
transsexual community has reported harassmentiaaiiihgination even in attempting to
open a bank account or applying for a passporty &l face difficulty in finding
employment because employers inevitably learnttiegt were born in the other sex. There
are no laws in Malaysia that rule that discrimioatagainst transsexuals at work is unlawful
(1 Feb. 2005).

In March 2005, the Taiping Religious Departmerggdidly arrested a man wearing women'’s
clothes while he was sitting in the garden of arfd’'s house§unday MaiR0 Mar. 2005; see
alsoNew Straits Timeg Apr. 2005). When the officers realized that ttam$sexual was not
Muslim, they promptly released him; the man latmnplained to police on the grounds of
“wrongful arrest, abuse of power and brutalit$ufiday MaiR0 Mar. 2005). While the
government does not have any data on the numhgzapfie arrested in Malaysia for being
transsexual, the Minister of the Women, Family &uwenmunity Development Ministry said
that there were no Malaysian laws against transgexu transvestites since the expression of
either of these identities does not break any Madaylaws (Malaysian Bernama 14 Sept.
2004). However, according to The Malaysian Bar, mwtianssexuals are detained by police,
many end up being victims of sexual violence sucheaing forced to strip (1 Feb. 2005).

In November 2004, several sources reported thatrawmo had undergone a sex change and
was previously a woman lost his bid to the IpohH@purt to be legally recognized as a male
(The Malaysian Bar 1 Feb. 2005unday Mail1 Nov. 2004New Straits Time80 Nov.

2004; ibid. 16 Nov. 2004; Malaysian Bernama 4 N2804; see also BBC 5 Nov. 2004).
While the High Court stated that Malaysian law dad recognize transsexuals, the deputy
home minister declared that the Birth and Deathohdi957 “will be studied for amendments
to cater [to] transsexuals who have undergone sanges” Sunday Mail1l Nov. 2004). As
well, the government has indicated that it wouldsider allowing transsexuals to state their
new gender in passports and identity cards, providat certain laws are amendédegy

Straits Timed.6 Nov. 2004). While two lawyers have agreed toespnt the transsexual pro
bono in an appeaNgw Straits Time20 Nov. 2004), no information on the outcome o thi
appeal could be found among the sources consuftétetResearch Directorate.
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According to thesunday Mailthe Bar Council, non-governmental organizatioms a

religious groups support the rights of transsexumldalaysia (21 Nov. 2004). However, the
Sunday Maikrticle adds that many transsexuals have diffidifiing employmentQunday
Mail 21 Nov. 2004New Straits Time$6 Nov. 2004) and are sometimes abandoned by their
families Gunday MaiR1 Nov. 2004). Possibly as a result, many allegadty to prostitution
(The Malaysian Bar 1 Feb. 2008ew Straits Time$6 Nov. 2004) (Immigration and Refugee
Board of Canada 2008)YS100434.E — Malaysia: Treatment of sexual miiesritAugust

2004 — August 2005)

According to an article dated 1 February 2009 be Malaysian Bar website referred to in
the above mentioned response to information regtejte of the biggest problems faced by
the transsexual community in Malaysia is that aflesion”. It is stated in the article that:

One of the biggest problems faced by the trans$exmamunity in Malaysia is that of
exclusion. The transsexual community has frequdiggn overlooked and excluded from
decisions that affect their welfare, livelihood dadal status. While it is true that the Women
and Family Development Ministry had in 2000—200h@umced its intention to look into the
problems of the transsexual community and to pegigch assistance as they could, there
was, prior to 2001, no ministry regarded as appat@to hear and handle issues pertaining to
the transsexual community; and transsexuals cantimbe heavily marginalised,
underrepresented and misunderstood...

For anyone concerned with justice, equality andhtioeal legitimacy of systemic
discrimination against any group or individual, tegeues of transsexuals — their legal status,
their civil liberties and their fair chance at themployment and making a living — is a
pressing matter in urgent need of attention andimaal help and support...

(Wong, E.L. 2005, ‘Neither Here Nor There: the Lidggemma of the Transsexual
Community in Malaysia’, The Malaysian Bar website,

1 February
http://www.malaysianbar.org.my/gender_issues/neitinere _nor_there _the legal dilemma_
of the_transsexual community in_malaysia.html

Sections 377a and 377b of the Penal Code, vdatil provisions on “carnal intercourse
against the order of nature”, have created an enrient that allows for discrimination
against lesbians, gays, bisexuals and transseandleave been used by the government to
silence political dissent. Section 377b detaitsbssible punishment for “unnatural”
consensual sex, which includes whipping and impnsent of up to twenty years. In its
submission to the UN Universal Periodic Review,aaby 2009, Amnesty International
recommended, among other things, the repeal oflasti377A and 377B to prevent
discrimination against lesbians, gays, bisexuatsteanssexuals.

[SeeMalaysia: Amnesty International Submission to tié Whiversal Periodic Review:
Fourth Session of the UPR Working Group of the HuRmghts Council, February 2009
http://www.amnesty.org/en/library/asset/ASA28/0@®&/en/b8d828ab-9075-11dd-b16

Such provisions give the police enormous powelsrass without redress. Activists in
South Asia point to “Police powers that are unratgd, and police corruption,” as primary
concerns, including “violence at sex sites fromgeband hooligans, indiscriminate use of
laws against ‘public nuisance” ..and denial of pribpace for sexual minorities” [See Human
Rights Watch 2009 Together, apart: Organizing around sexual orierdatand gender
identity worldwidé HRW website, June
http://www.hrw.org/sites/default/files/reports/I@09webcovr.pdf.



62.

63

64.

65.

A press release by Amnesty International 20W@&Jaysia: Fear for safety/torture or ill-
treatment Al website, 3 August
http://web.amnesty.org/library/Index’ENGASA280022006pen&of=ENG-MY Sonfirms

the State’s arm of the law: the police’s, attittolwards transsexuals. The article sets out
how Ayu, a male-to-female transsexual, was senjoosaten by state religious officials who
detained her while she was talking to friends at@hd Melaka bus station in Kota Melaka,
Melaka (Malacca) state, southwest Malaysia at atdiin30pm on 30 July. According to the
press release:

Ayu may be at risk of further abuse, and otherssarual people may also be in danger. Ayu
was reportedly approached by three enforcemerdenffifrom the Melaka Islamic Religious
Affairs Department (Jabatan Agama Islam MelakaM)Ak local government body tasked
with enforcing social norms based on Sharia law.

The officials, all dressed in civilian clothes, oggdly punched and kicked Ayu when they
detained her. One of them reportedly kicked hed rathe genital area. They only

identified themselves as JAIM officials when bystars intervened to try to prevent the
assault. When she said she was in serious paintdok her briefly to the local JAIM office,
before transferring her to Melaka General Hosp&ak had to undergo surgery on 31 July for
a pre-existing abdominal hernia condition, whicld baen aggravated by the assault

This same press release indicates that abuaestranssexual people appear to be rising
in Malaysia at the hands of both the ordinary dredgo-called ‘religious police’ like JAIM
and that there are fears that such actions may be creaticfjnaate of vigilantism amongst
community groups and society at large against tivasese sexuality or gender identity is
perceived to deviate from the ‘norn...

The State’s approach to transsexuals and tursedered not to conform to what is
considered the norm, is not assisted by the fattNfalaysia has yet to ratify several key
human rights treaties generally, including thermagional Covenant on Civil and Political
Rights (ICCPR), the International Covenant on Ecoieo Social and Cultural Rights
(ICESCR), and the Convention against Torture arfeeO€ruel, Inhuman or Degrading
Treatment or Punishment. [SElaysia: Amnesty International Submission to tié U
Universal Periodic Review: Fourth Session of theRMorking Group of the Human Rights
Council, February 2009
http://www.amnesty.org/en/library/asset/ASA28/0@®&/en/b8d828ab-9075-11dd-b1p

In terms of human rights in general in Malaytia above reporiMalaysia: Amnesty
International Submission to the UN Universal PerkRelview: Fourth Session of the UPR
Working Group of the Human Rights Council, Febru209q records:

Reforming the National Human Rights Institution

Almost ten years after the creation of Suruhanfdstk Asasi Malaysia (SUHAKAM)
through the Human Rights Commission of Malaysia 2299, the national human rights
institution (NHRI) faces a possible status downgradm “A” to “B” by the International
Coordinating Committee of National Human Rightgitntions after failing to comply with
the Paris Principles for an independent and effedtiHRI. If downgraded, SUHAKAM wiill
lose its right to participate in the regular sessiof the UN Human Rights Council and will
be relegated as a non-voting member of the Asidi®@&orum on Human Rights Institutions.
Civil Society has criticised SUHAKAM for being lit&id to submitting its opinions and
reports to the government and not having any eafoent authority to protect human rights.
The institution continues to undertake a numbegyutdlic inquiries on certain cases and it
produces an annual report; however, these arahletd in the Parliament. On several
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occasions, SUHAKAM has refused to hold public imigs on allegations of human rights
violations, because its mandate restricts it frammg so when a case has been brought to
court.

Infringements on human rights in national legislaton

The government routinely uses administrative deianaws and other restrictive legislation
to deny individuals freedom from arbitrary detentithe right to a fair trial and other human
rights. These include the Internal Security AABQ9ISA), the Emergency Public Order
Preventive Ordinance 1969 (EO), the Dangerous DiBgsecial Preventive Measures) Act
(DDA) 1985, the Restricted Residence Act 1933 ahérarestrictive laws such as the
Sedition Act 1948 (revised 1969), the Printing Bessand Publications Act 1984 (PPPA),
and the Official Secrets Act 1989(0SA).

The government continues to use or threaten téhaskternal Security Act 1960 (ISA)
against perceived critics of the government, irdireils who distribute alleged “false news”
through short messaging service (SMS), personsitledcas suspected foreign agents and
people allegedly involved in “terrorist-linked” adties. It allows for detention without trial
for up two years renewable indefinitely, withoue tthetainee being charged with a crime or
tried in a court of law. It limits the politicapace for important debates on issues of
economic policy, corruption and other social chadles. The government has extended the
use of the ISA to cover criminal activities suchhasan trafficking, currency counterfeiting,
forgery of passports and identity cards...

Torture and other ill-treatment by police

The period in review saw incidents of torture atiteoill-treatment by police during arrest
and interrogation. These incidents involve mapibin-clothes officers of the Special Branch
and the Federal Reserve Unit who appear to actimiplnity...

The government has also authorised an estimatettédiof thousands of armed civilian
volunteers, a group called the Ikatan Relawan Ral®e@la), to help maintain public order
and arrest undocumented migrations, including rdsgecognized by the United Nations
High Commissioner for Refugees (UNHCR). Rela vidans have repeatedly been accused
by local and international non-government orgamrat of employing unnecessary force and
illegal policing methods in the course of their Wwor

In considering the independent evidence cibeve, it is clear that a person in the visa
applicant’s circumstances, where she is unableoitx ¥0 meet her basic needs and is
marginalised in society to the extent that she dowlt be able to subsist, would be
vulnerable to serious harm from both individuald #me State at large (s.91R(2) of the
Migration Act 1958) The above country information also illustratiest the visa applicant
could not expect protection under either religitavgs or the laws of the State, as the State’s
apparatus is set up to enforce behaviour conteatlyd visa applicant’s life decision.

In terms of relocation, the Tribunal finds thas not reasonable given that the laws
regarding the visa applicant’s identity card andihability to survive are implemented
nationally.

The Tribunal finds, therefore, that the vispleEant would face a real chance of serious harm
in Malaysia because she is a transgender womaralaygia without familial or financial
support or protection were she to return now dhereasonably foreseeable future.

The Tribunal finds, therefore, that the appltdaas a well-founded fear of persecution for a
Convention based reason.
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CONCLUSIONS

The Tribunal is satisfied that the applicard [gerson to whom Australia has protection
obligations under the Refugees Convention. Theedfte applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratvith the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




