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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 990 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZNMT
Appellant
AND: MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE OF ORDER: 9 APRIL 2010
WHERE MADE: MELBOURNE (VIA VIDEO LINK TO SYDNEY)

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant pay the first respondent’s cokteeappeal.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingrfaétdaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 990 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZNMT
Appellant
AND: MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: GRAY J
DATE: 9 APRIL 2010
PLACE: MELBOURNE (VIA VIDEO LINK TO SYDNEY)

REASONS FOR JUDGMENT

The nature and history of the proceeding

The principal question raised in this appeal i®thbr the Refugee Review Tribunal
(“the Tribunal”), the second respondent to the appeenied the appellant procedural
fairness by restricting the appellant’'s use of aterpreter during a hearing relating to the

appellant’s claim for a protection visa. Numerotiser issues have also been raised.

The appeal is from the judgment of the Federal istejes Court of Australia,
delivered on 20 August 2009, and publishe®&Z8IMT v Minister for Immigration & Anor
[2009] FMCA 778. The learned federal magistratrdssed an application by the appellant
to set aside the decision of the Tribunal affirmandecision of a delegate of the Minister for

Immigration and Citizenship (“the Minister”), thigst respondent to the appeal.

By s 36 of theMigration Act 1958(Cth) (“the Migration Act”), there is a class of
visas known as protection visas. A criterion fgratection visa is that the person applying
for it be a non-citizen in Australia to whom theriiter is satisfied Australia has protection
obligations under the Refugees Convention as antelogléhe Refugees Protocol.
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The terms “Refugees Convention” and “Refugeesdeatt are defined in s 5(1) of
the Migration Act to mean respectively tlimnvention relating to the Status of Refugees
done at Geneva on 28 July 198dd theProtocol relating to the Status of Refugees done at
New York on 31 January 1967t is convenient to call these two instrumetagen together,
the “Convention”. For present purposes, it is isight to say that, pursuant to the
Convention, Australia has protection obligationgeerson who:

owing to well-founded fear of being persecuted feasons of race, religion,

nationality, membership of a particular social grar political opinion, is outside

the country of his nationality and is unable, orirayto such fear, is unwilling to
avail himself of the protection of that country

The appellant is a citizen of Bangladesh. Hevadiin Australia on 14 July 2008. On
25 August 2008, he applied for a protection visan 19 November 2008, the Minister’s
delegate made a decision refusing to grant thellappe protection visa. The appellant
applied to the Tribunal for review of that decisiofhe Tribunal conducted a hearing on 25
February 2009, at which the appellant gave evidearad presented arguments. He was
assisted by a Presbyterian clergyman, Dr Browne Thbunal's statement of decision and
reasons is dated 22 March 2009 and was handed a4 March 2009. On 15 April 2009,
the Tribunal published a corrigendum. In [120]itsf original statement of reasons for
decision, the Tribunal expressed findings thatas satisfied that the appellant was a person
to whom Australia had protection obligations unttex Convention and that the appellant
therefore satisfied the criterion for a protecti@sa. By the corrigendum, the Tribunal
substituted a paragraph, also numbered [120]ngtdliat the Tribunal was not satisfied that
the appellant was a person to whom Australia haoteption obligations under the
Convention and did not satisfy the criterion fgratection visa. No change was made to the
expression of the decision, which was to affirm tlexision not to grant the appellant a

protection visa.

The appellant’'s application to the Federal Magists Court was dated 22 April 2009
and was given the number SYG 937/2009. Followirggdismissal of that application on 20
August 2009, the appellant filed a notice of appedhis Court on 9 September 2009.

The appellant did not have the benefit of legplesentation, although someone with
some knowledge of processes under the Migrationa&sisted him with the preparation of

his notice of appeal and his written outline ofrmigsions. In the course of the hearing of the
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appeal, on 16 November 2009, it emerged that the ttee appellant wished to make about
the involvement of the interpreter in the Tributedaring was different from that which
appeared to have been made in the Federal Magst@aiurt, and from that in the notice of
appeal and the appellant’s outline of submissions.

The appellant’s argument had been that the Tribprevented him from speaking in
his first language and using the interpreter. Sdvygassages in the transcript of the Tribunal
hearing, to which the appellant referred, showed, thithough the appellant was attempting
to use the English language, the interpreter iet@ed on occasions to assist him when it
seemed that the appellant did not understand dyopiat the Tribunal member was asking
him. When | pointed out to the appellant thatititerventions of the interpreter on his behalf
were inconsistent with his assertion that the Twdduhad prevented him from using the
interpreter, he explained that his submission yealis that the Tribunal had failed to insist
that he speak in his native language and use tbgneter, when it was clear that he was not
coping using English. | asked the appellant terefie to passages in the transcript of the
Tribunal hearing that would support his claim thatwas not able to cope using English. He
said that he would be unable to do this withouistessce from the person who had assisted
him with the preparation of other documents. A®asequence, | reserved my judgment on
the appeal and gave the appellant seven dayseta fiurther written submission, giving
references to passages in the transcript of theumal hearing which he said show that he
had difficulty understanding the proceedings orirggvevidence in English and was not
assisted by the interpreter. | also gave the N&nia further seven days to file any written
submissions in reply to the appellant’s further meigsion. The appellant filed a further
written submission on 23 November 2009 and the $timifiled a submission in reply on 27
November 2009.

The facts

When the appellant made his application for agmtodn visa, he was assisted by a
registered migration agent. His claim was thahbae a well-founded fear of persecution, if
he should return to Bangladesh, for reasons ofdhigion and his political opinion. He said
that he was a Roman Catholic who had experiencese@étion on a daily basis in his home
area. He also said that he was a member of arattanst for the Bangladesh Nationalist

Party (“BNP”) and had been threatened by actividtshe rival Awami League. He also
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feared the caretaker government that was then ficepfbecause it was arresting BNP

activists and leaders.

At the Tribunal hearing, the appellant told thebtinal that the claims made in his
application for a protection visa were largely éalsHe no longer claimed that he had been a
BNP activist, although he said that he was a meroberfamily that tended to support the
BNP and lived in a predominantly BNP area, and sdlid not feel safe after the Awami
League came to power. The principal claim of thpedlant to the Tribunal was that he had
been a Roman Catholic in Bangladesh and that hdoéeaime a Protestant in Australia. He
had only been a nominal Catholic but was now mtgdo proselytise if he should return to
Bangladesh.

The Tribunal’s reasons for decision

The Tribunal dealt with the appellant’s claimsansiderable length in its reasons for
decision. It accepted that the appellant is as@ian, but found that “the mere fact of being a
Christian in Dhaka does not establish a real chah&onvention-related persecution.” The
Tribunal also found that the appellant had not erpeed discrimination amounting to

persecution on the basis of his religion or angptbonvention ground.

The Tribunal found the appellant’'s evidence onfhaimily’s political leanings to be
“generally unimpressive” and described him as “ryareactive to the Tribunal’'s questions
and not fully engaged in these matters.” The T#unonetheless accepted that the
appellant’s family and inhabitants of his localafavoured the BNP. It did not accept that
he was involved directly in politics, that he expaced any persecutory treatment at college
(such as threats to his life), that he suffereda@hgr harm or disadvantage for reasons of any
religious or political association, or that he leay political or religious commitment that he
needed to modify for his safety. The Tribunal fduhat the appellant would not engage in
any relevant political conduct if he returned tonB@desh. There was no real chance of
persecution on political grounds, from the newlynied Awami League Government, or any

political groups.

The Tribunal accepted that the appellant had la¢rcked by two men on 10 June
2006 and received medical treatment following #iddck. It did not accept that there was

any Convention ground for such an assault. Itrditl accept that the appellant had good
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reasons for not approaching the police about thiglémt. The Tribunal found other claims
made by the appellant “to be confused and oftem@&gIt found these claims exaggerated
and spuriously linked with the appellant’s claim€dristianity, and therefore completely
unreliable. The Tribunal found that the appellaqtérsonal circumstances, and information
from sources other than the appellant about cirtamegs in Bangladesh, indicated that the
appellant did not have a well-founded fear of pewen as a Christian in Dhaka. In relation
to broader security concerns, the Tribunal founat fthere was no real chance that the

appellant would be denied state protection on Cotiwme-related grounds.

The Tribunal then turned to deal with the app¢Xarlaim to have become an
evangelical Protestant since arriving in Australibhe Tribunal expressed serious concerns
about the appellant's motivation for his engagemetth the Presbyterian Church in
Australia. It found his vehement rejection of tbatholic Church “contrived and overdone.”
The Tribunal thought that the appellant was “tafigrhis claims and also his conduct to
maximise his chance for permanent residency.” dswot satisfied that the appellant had
engaged in this conduct in Australia other thamsttengthen his claim for entitlement to a
protection visa. Section 91R(3) of the MigratiomtAherefore required the Tribunal to

disregard his conduct in Australia.

The Tribunal did not accept that the appellartisifamily would have to avoid going
to church in Bangladesh for their safety. It fouhdt the appellant would be able to pursue
any religious interest he had, either as a non@aholic or as a Protestant, without having
to refrain from or modify his conduct so as to avpersecution. It did not accept that he
would evangelise or promote Protestantism if hernetd to Bangladesh.

The application to the Federal Magistrates Court

In his application to the Federal Magistrates €ate appellant relied on 10 grounds.
To some extent, these grounds overlapped and iegalpetition. The first ground alleged
actual or apprehended bias on the part of the mabu The second ground alleged an
unspecified error of law and an unspecified failtordollow the proper procedure. The third
ground alleged apprehended bias. The fourth gralileged denial of procedural fairness
“pursuant to s.420 and s.425 of the Migration A@58.” The fifth ground alleged a failure
to comply with s 424A of the Migration Act, by faeig to put important information to the

appellant to comment on. The sixth ground allegeténial of procedural fairness in failing
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to give the appellant an opportunity to present dase. The particulars of this ground
referred again to the failure of the Tribunal teeghim adverse information referred to in its

decision. A failure to follow s 424 of the Migratni Act was alleged. The seventh ground
alleged that the Tribunal exceeded its jurisdictmmconstructively failed to exercise its

jurisdiction by asking itself the wrong questiomhere was a further reference to procedural
fairness. The eighth ground revisited bias asoairgt. The ninth ground contained a claim
of failure to put to the appellant inconsistendetween his claims and information from

other sources, on which the Tribunal relied. Téeth ground stated the proposition that
denial of procedural fairness is jurisdictionalogrrwhich removes the protection of the

privative clause in the Migration Act.

The Federal Magistrate’s reasons for judgment

The federal magistrate dealt with the 10 groungpressed in the appellant’s
application. His Honour rejected an argument thatmanner in which the Tribunal dealt
with a letter it had received from the appellafitsner employer, providing information that
the appellant had not been politically active, coonised the presentation of the appellant’s
case and thereby demonstrated the bias of the raibuThe appellant argued that the
Tribunal wanted to shock or surprise him with tmformation at the hearing, rather than
provide the information to him before the heariaggd that the revelation of the letter during
the hearing unnerved him and interrupted his caBlee appellant also submitted that the
Tribunal was desperate to damage his credibilitilte federal magistrate held that there was
no obligation on the Tribunal to provide the appetlwith the letter beforehand. The letter
had been revealed late in the hearing, after tipelEmt had given most of his evidence and
made most of his submissions. The transcript ef Thbunal hearing did not support a
conclusion that the letter's disclosure interruptbe flow of the hearing or made the
appellant nervous. His Honour held that there m@$ailure to comply with s 424A of the
Migration Act, and no denial of procedural fairnesdNo case of actual bias, or of

apprehended bias, was made out.

The federal magistrate then dealt with a submmssicthe appellant that the Tribunal
had prevented him from using an interpreter athisaring, apparently with the intention of
disadvantaging him in the presentation of his ca3ge submission was that, to save time and

make its job easier, the Tribunal insisted uponappellant giving his evidence in English.
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The federal magistrate found that the submissios ma& borne out by the transcript of the
Tribunal hearing. His Honour referred to passagéiat transcript in which the Tribunal did
tell the interpreter that he did not need to tratesIDr Brown'’s evidence. The appellant
claimed that he had misunderstood the meaning efwbrd “follow”, when the Tribunal
asked him if he was able to follow that evidencthaut the assistance of the interpreter. He
did not point to any part of Dr Brown’s evidencattine had failed to understand, nor to the
significance of any lack of understanding if it hacturred. His Honour also held that the
transcript of the hearing provided no support fa& proposition that the Tribunal insisted that
the appellant give his oral evidence in Englisnthdugh he did speak English for much of
the hearing, the appellant was assisted by thepnaier.

The Tribunal then dealt with allegations of fauto comply with s 424A of the
Migration Act. His Honour rejected arguments ttie Tribunal was obliged to provide the
appellant with particulars of the information onigthit relied from the reasons for decision
of the Minister's delegate, or with a copy of thmusd recording of his interview with an
immigration official. The appellant had not spesif what information was contained in the
delegate’s reasons and the recording of the i@@non which the Tribunal relied in its
reasons for decision. With respect to any othfarmation that the appellant referred to, the
federal magistrate held that s 424A of the Migrmatict did not require that the Tribunal

provide him with particulars of that information.

The appellant also put his argument that he hadbaen given a proper hearing,
because he was required to use the English langbggeferring to s 425 of the Migration
Act. The federal magistrate rejected the arguntiegit the Tribunal prevented the appellant
from utilising the services of the interpreter. sHionour also rejected an argument that the
interpretation provided was of such a poor quatiwat the appellant was effectively

prevented from giving evidence at the hearing.

The federal magistrate rejected an argument tiefTtibunal had failed to comply
with s 420 of the Migration Act. In particular,shHonour said that s 420(2)(b), which
provides that the Tribunal “must act according obbstantial justice and the merits of the
case”, did not impose any procedural requiremerthenlribunal. His Honour held that this

argument was an attempt to engage in merits rewvidich was impermissible.
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The federal magistrate rejected the appellantguraent that the Tribunal had
misconstrued the law and constructively failed xereise its jurisdiction. His Honour said
that the Tribunal's discussion of the relevant kdaclosed that it had understood correctly
the tests it was required to apply. It appliedléve correctly.

The federal magistrate also referred to other ragqis that the appellant had put in
written submissions. One such argument relateidteonal relocation in Bangladesh. His
Honour pointed out that the Tribunal concluded ttreg appellant did not have a well-
founded fear of persecution. It was therefore cated upon to consider whether the
appellant might be able to avoid persecution by imgp\welsewhere in Bangladesh. His
Honour rejected an argument that one finding offthbunal was not supported by evidence.
His Honour also found that the Tribunal undertookraper examination of the appellant’s

claim and did not fail to have a “fresh look” aatttlaim.

The federal magistrate concluded that jurisdi@lcgrror on the part of the Tribunal

had not been demonstrated.

The notice of appeal

The notice of appeal filed in this Court contairfedr grounds of appeal. Again,
these grounds were overlapping and repetitive.rd in@as an allegation of “numerous errors
of law”, and the failure to exercise proper proaegdwn the part of the Tribunal. The
appellant alleged that the federal magistrate hguofed some legal issues which were not
clearly explained” in his Honour’'s judgment. Heegkd denial of natural justice by the
federal magistrate and that there was “no reasomdke decision in favorsic of the
respondent.” The appellant alleged a denial otgdaral fairness and a failure to act in
accordance with the provisions of the Conventidte also alleged actual or apprehended

bias, as well as repeating the allegation of desfipfocedural fairness.

Although these grounds were not the subject of payticulars, the appellant
expanded upon them in his written outline of sulsioiss and his further written
submissions, as well as in oral argument throughtampreter on the hearing of the appeal.
The points raised can be dealt with under the Wolg headings.
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The use of the interpreter

Section 427(7) of the Migration Act provides:

If a person appearing before the Tribunal to giv@ence is not proficient in
English, the Tribunal may direct that communicatiith that person during his or
her appearance proceed through an interpreter.

The use of the word “may” in this provision is apt confer on the Tribunal a
discretion, rather than an obligation. See s 33@AheActs Interpretation Act 190(Cth).
The appellant’'s argument that the Tribunal wasgadior required to compel him to use the
interpreter during its hearing cannot be sustainedl. decision-maker's exercise of a
discretion, or failure to exercise a discretioraiparticular way, may be set aside by a court
with powers of judicial review, but only in certatircumstances. The principles upon which
an appeal court can overturn the exercise of aatisa by a court are set out in the judgment
of Dixon, Evatt and McTiernan JJ kouse v The Kingl936) 55 CLR 499 at 504-505:

The manner in which an appeal against an exercfselistretion should be

determined is governed by established principldsis not enough that the judges

composing the appellate court consider that, i thad been in the position of the

primary judge, they would have taken a differentirse. It must appear that some

error has been made in exercising the discretilfrthe judge acts upon a wrong

principle, if he allows extraneous or irrelevantti@es to guide or affect him, if he

mistakes the facts, if he does not take into adceome material consideration, then

his determination should be reviewed and the agigetfourt may exercise its own

discretion in substitution for his if it has the tex@als for doing so. It may not appear

how the primary judge has reached the result ersladi his order, but, if upon the

facts it is unreasonable or plainly unjust, theedlppe court may infer that in some

way there has been a failure properly to exertisediscretion which the law reposes

in the court of first instance. In such a casthaalgh the nature of the error may not

be discoverable, the exercise of the discretiomeisewed on the ground that a
substantial wrong has in fact occurred.

The powers of a court reviewing the exercise dafistretion by an administrative
decision-maker are even more limited. The Counhoadecide that the decision-maker has
mistaken the facts. It may be that the exercisencddministrative discretion can be set aside
by a court on the basis that the decision is seasanable that no reasonable decision-maker
exercising the relevant power could have madeShort of errors of law or principle, or
manifest unreasonableness, the decision-makerisgeof a discretion must stand. The

Court cannot substitute its own view of how thecth§on should have been exercised.

When the Tribunal has exercised the discretidiawour of directing that evidence be

given through an interpreter, jurisdictional emeay occur because of the lack of competence
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of the interpreter chosen. This is because thécapp before the Tribunal is deprived of the
opportunity to give evidence and present argumémtthe Tribunal at its hearing. The
Tribunal’'s obligation pursuant to s 425 of the Migon Act to invite an applicant to a
hearing at which the applicant can give evidena@k@esent arguments is not complied with
if, having issued the invitation, the Tribunal domst provide a hearing that makes the
invitation a reality. Se#175 of 2002 v Minister for Immigration & Citizenglj2007] FCA
1212 at [34]-[39] and the cases there cited.

In the present case, the Tribunal made availablmi@rpreter. That interpreter was
present throughout the hearing. For significamtspaf the hearing, the appellant elected to
rely on the Tribunal member’s English questions amdive his answers in English. On a
number of occasions, the appellant departed frasnpifactice and relied on the interpreter to
translate the Tribunal member’s questions, and g@&answers through the interpreter. By
this means, the Tribunal member was obviously awetethe appellant felt that he could use
the interpreter when he needed to do so. Thempotking to suggest that the Tribunal
member ought to have taken the view that the appeMas struggling to understand
guestions expressed in English, or to give resperand coherent answers to those questions
in English. There is nothing to show that the Tinal’'s failure to exercise the discretion,
conferred by s 427(7) of the Migration Act, to dir¢hat communication with the appellant

proceed through the interpreter was the resulbgfearror, much less any jurisdictional error.

To the contrary, the transcript of the Tribunahtweg discloses that the appellant
coped well with the use of English, while feelingd to avail himself of the interpreter if he
wished. Further, there were several occasions luohwthe interpreter intervened to assist
the appellant when there may have been doubt abeugppellant's understanding of a
particular question or his ability to give a coh@ranswer in English. In this way, the
Tribunal member was no doubt led to believe that ikaring was being conducted in an
appropriate way, so that a direction pursuant @2%(7) of the Migration Act was not
necessary. The transcript of the hearing doesugport any suggestion that the appellant
was afraid to admit any difficulty in coping wittsing the English language. He was clearly
in control of the occasions on which he was prep#&weanswer in English and the occasions
on which he wished to rely on the interpreter. éMir has been demonstrated in relation to

the Tribunal’'s failure to give a direction pursuéms 427(7) of the Migration Act.
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The appellant made no complaint as to the inadsquaf the interpreter’s
understanding of either Bengali or English, orathe accuracy of the interpreter’s rendition
of the Tribunal’'s questions into Bengali and thedfant's answers into English on the

occasions when the interpreter was used.

In the course of the evidence of Dr Brown, quiggly in the Tribunal's hearing
because Dr Brown wished to be released from atterejat appears from the transcript that
the interpreter may have been having difficultygiag pace with the evidence, which was in
the form of a monologue. The Tribunal member migted and the following exchange
occurred:

THE TRIBUNAL MEMBER: Okay. | need to stop you justere for a second.
Are you following all of this, Mr [name of appell§® Are you able to follow?

THE APPELLANT:  Yeah.

THE TRIBUNAL MEMBER: All right, in that case, youeg a rest, Mr Interpreter.
THE INTERPRETER: No, no,no. Ican-- -

THE TRIBUNAL MEMBER: Yes. No, no, in that case ydon't need to be - - -
REV. BROWN: He doesn’t have to - - -

THE TRIBUNAL MEMBER: - - - able to whisper, Intergter, or sequential
interpretation. You can have a rest while - - -

THE INTERPRETER: Okay.

THE TRIBUNAL MEMBER: Reverend Brown and | are spizak

The appellant attempted to characterise this exgdhas the Tribunal assuming that
the appellant had proficiency in English and dewdio dispense with the interpreter’s
services, without asking the appellant. He conmgldiin his written submissions that he
misunderstood the word “follow”, thinking he wasrpasked whether he had the same faith
as Dr Brown, rather than that he was being askestiveln he understood what was being said.
He also said that he was partly or completely umawéwhat was being said by his witness.
The appellant claimed that this was a contravenbbrs 427(7) of the Migration Act
(although the person assisting him with his writtetbmissions referred to s 366C(3) of the
Migration Act, the provision equivalent to s 427@0t in respect of the Migration Review
Tribunal).
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The appellant submitted that a reading of thestapt made it clear that his English
was not sufficient to communicate with the Triburaadd that he struggled without the
assistance of the interpreter. He referred tosaguge in which he gave evidence that a named
person was his partner in a business. The Tribomahber then asked “And who is the
owner of the flats and of the business?” the apptelnswered that the named person was.
In his written submissions, the appellant said tiiié was an incorrect answer, as the
building owner was another person. He claimed sivatlar confusion occurred throughout
the hearing when the interpreter was not used. appellant claimed that the Tribunal did
not have power to assess his English proficiendycauld not make a decision to dispense
with the interpreter. He referred to an exchangeyein the hearing, when the Tribunal
member referred to the interpreter and asked whétleeappellant was having any difficulty
understanding the interpreter. The appellant eepto this question directly, in English,
saying “No.” The following exchange then occurred:

THE TRIBUNAL MEMBER: That's fine, so you understanoly questions in
English?

THE APPELLANT:  Yes.
THE TRIBUNAL MEMBER: But the interpreter’s fine?
THE APPELLANT:  Yes.

THE TRIBUNAL MEMBER: All right. If you think we’re having any

communication problems, whether through the intggsror you think that we’re not
understanding each other's comments, it's importhat you alert me to those
immediately.

The appellant said that he was under stress assyme and that cultural, social and
religious issues could be misunderstood by readowommunication breakdown. He
referred to an exchange in which the Tribunal adhkiead about joining the BNP when he
went to school. The appellant corrected the Trbumember by saying it was “College not
school.” He then responded to a question fromTilieunal member about one incident in
which he had been threatened by a BNP leader wimedaan actor’s job in a play. The
Tribunal member then asked “Were there any seilimtidents that happened while you were
at the College apart from that?” The appellantegavengthy answer about matters that had
occurred when he was working at the Notre Damee@ell The appellant characterised this
exchange as involving a misunderstanding. He Isaithought that the Tribunal was asking

him about his employment at the Notre Dame Colbage not about his time as a student and
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his political involvement during that time. He ¢ended that the Tribunal must have
understood that he had switched to a differentoel@iof his life. Despite this, the Tribunal

did not request the interpreter, who was havings, 1to take part in the conversation and
help the appellant.

It is by no means clear from the exchange refetoenh [34] that the appellant did
misunderstand the word “follow”. The question “Ag@u able to follow?” followed
immediately the question “Are you following all tfis...?” The appellant has not provided
any material by way of affidavit that would suppdiie allegation of fact that he was
confused about the meaning of the word “followi the context in which the question using
that word occurred, it is unlikely that he was em®#d. He has not provided affidavit
material to the effect that he failed to understdredevidence of Dr Brown, or any evidence
of any way in which his ability to give evidencedapresent arguments to the Tribunal was

affected by any failure to understand anything DraBrown said.

It was clear that the Tribunal member was notrmgj\the interpreter a rest throughout
the entire hearing. The Tribunal member only iathd to the interpreter that he could have
a rest while Dr Brown was giving his evidence. Th&unal did not dispense with the
services of the interpreter for the appellant'dlenice. The Tribunal member did not tell the
interpreter that he need not interpret for the #apeg and did not tell the appellant that he did
not need an interpreter. The non-use of the imnégp arose from the appellant’'s own
willingness to respond to questions in Englishhatit interpretation of the questions. He
certainly did not give the impression that he wasggling when he did so. As | have said,
when he did appear to be having difficulty, thesrpteter was willing to intervene and did so.

Contrary to the appellant’s submission, s 427{&he Migration Act does give to the
Tribunal a power to assess an applicant’s profayen English. The occasion for exercising
the discretion to direct that communication withapplicant proceed through an interpreter
arises only if that applicant is not proficientinglish. The only person who can assess such
proficiency is the member constituting the Tribunal

The appellant did not make clear, by affidavitdewice or otherwise, that his case
suffered from any inaccuracy in his evidence alibatownership of the building in which

the business was conducted. As to the exchangmus@t [37], it is clear that the appellant
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was answering the Tribunal member’s question alaouincident in which he had been
threatened by a BNP leader while he was a studemé. fact that the appellant then went on
to talk about what had occurred while he was engadogt Notre Dame College does not
support the argument that he was confused in thieagge. He did not refer to any cultural,
social or religious issue on which he had giverdernce in English that was inaccurate. He
gave no evidence about how any stress or pressome lbeing involved in the Tribunal

hearing affected his use of English.

Contrary to the appellant’'s submission, the Trddudoes not have an absolute
obligation to ensure that an applicant whose flestguage is not English suffers no
disadvantage at all for that reason. Some disddgans inevitable when an applicant has no
English or a command of English that is less tHaent. The Tribunal’'s obligation is to
afford procedural fairness. This involves doing aivhis reasonable to alleviate the
disadvantage. The Tribunal's obligation includesreising the discretion conferred on it by
s 427(7) of the Migration Act when it sees thatr¢hes confusion or misunderstanding in
communication. The present case was not one inhwduch confusion or misunderstanding
appeared to the Tribunal. The appellant optedstoEnglish when it suited him, and to use
the interpreter when he wished to do so. Thepnéter remained available and intervened to
assist the appellant when he thought the appelesd having any difficulty. No
disadvantage to the appellant from conducting #erihg this way has been demonstrated.
The appellant has failed to show that the Tribuhdlnot comply with any statutory or other
obligation in relation to the use of the interpretéHe has failed to show that the way in
which the hearing was conducted, with respect ¢outbe of the interpreter, gave rise to any
denial of procedural fairness or provided any iatdan of bias on the part of the Tribunal
member. The federal magistrate was correct tctrgy challenge by the appellant to the

Tribunal’s exercise of its powers, based on the imayhich the interpreter was used.

Failure to give information

The appellant made a number of allegations ofif@ito comply with s 424A of the
Migration Act. That section provides:

D) Subject to subsections (2A) and (3), the Tradumust:

(a) give to the applicant, in the way that the uinbl considers
appropriate in the circumstances, clear particwdéieny information
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that the Tribunal considers would be the reasona grart of the
reason, for affirming the decision that is undeiew; and

(b) ensure, as far as is reasonably practicablat the applicant
understands why it is relevant to the review, dreddonsequences of
it being relied on in affirming the decision thatunder review; and

(©) invite the applicant to comment on or respand.t

3) This section does not apply to information:

(a) that is not specifically about the applicantaoiother person and is
just about a class of persons of which the applioaother person is
a member; or

(b) that the applicant gave for the purpose ofaiyaication for review...

In [102] of its reasons for decision, the Tribuneflerred to a claim, made both in a
letter of Dr Brown and again in the appellant’s tgosaring submission to the Tribunal, that
he feared reprisals from Muslims for having arrahfye a local Muslim girl who worked for
his mother to go to a Christian school. This wasrimation that the appellant gave to the
Tribunal for the purpose of the application. Sattd24A(3)(b) excluded it from any
obligation of the Tribunal pursuant to s 424A(1).

The appellant also relied on s 424A of the MignatiAct in relation to what he
described as the Tribunal's reliance on an extfewmn the reasons for decision of the
Minister’s delegate. The Tribunal did set out32] of its reasons for decision a summary of
the reasoning of the Minister's delegate. Theradthing to indicate that anything in that
summary was information that the Tribunal consides®uld be the reason, or a part of the
reason, for affirming the delegate’s decision. Akt the Tribunal was doing was giving an
account of the history of the proceeding beforeTihe appellant also relied on s 424A of the
Migration Act in relation to what the Tribunal sathout the activity of his former migration

agent.

At [117]-[119] of its reasons for decision, thabimal recounted the allegations about
the migration agent’s preparation of a false caseHle appellant and said that it appeared
that the appellant was apprehensive about makiggamplaint. The Tribunal recorded its
impression that the appellant’'s concerns were gehgiheld, despite its doubts about other

aspects of his credibility. There is nothing tdigate that anything the appellant said was a
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reason, or a part of the reason, for affirmingdkeision of the Minister’s delegate. Further,
any information the Tribunal had about the formegnation agent was given to it by the

appellant for the purpose of the application, amevas the subject of s 424A(3)(b).

The appellant also alleged that the Tribunal raaléd to comply with s 424A of the
Migration Act in relation to the letter from Noti2ame College and the audiotape of his
interview with an immigration officer. The Tribuingdid raise with the appellant in the course
of its hearing the contents of the letter from Mdrame College. The only information in
that letter adverse to the appellant was the inddion that he had not engaged in any
political activity while at Notre Dame College. Ase appellant had expressly abandoned in
the Tribunal hearing any attempt to rely on the ¥@mion ground of political opinion, the
information in the letter was not something thaé thribunal could have regarded as
information that would be the reason, or a pathefreason, for affirming the decision of the
Minister's delegate. Although the Tribunal set awit[29] of its reasons for decision a
summary of what the appellant had said to the imaiign official, which was contained in
the recording of the interview, there is nothingridicate that the Tribunal derived from the
recording of the interview any information thatl f@ithin s 424A(1)(a) of the Migration Act.
The purpose of summarising the interview in thebdinal's reasons for decision again

appears to have been to set out the history ghribeeeding.

The appellant also referred to the Tribunal's ataece that the appellant had been
attending the Presbyterian Church, and engaginigible studies, while in Australia. He
suggested that the Tribunal’s finding that it dat faccept the implied claim that he has also
promoted or defended the church and its practicesblved the Tribunal relying on
information that fell within s 424A of the MigratioAct. The Tribunal’s conclusion that it
did not accept a claim, whether the claim was esgog implied, is not “information” for the
purposes of s 424A(1)(a) of the Migration Act. Tdwaclusion is merely the end result of the
Tribunal’'s reasoning process. The same can be ¢faithe Tribunal’'s finding that the
appellant “may be critical of aspects of churck [ih Bangladesh], and disappointed that the
Catholic Church did not provide assistance with grstection visa application”, which the

appellant sought to bring within s 424A.

There was therefore no failure to comply with A20f the Migration Act. The

appellant’s attempts to rely on such failure to pbmas evidence of the Tribunal’'s bias
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against him and denial of procedural fairness rfaikt The federal magistrate was correct to
reject these grounds of the application before horthe extent that they were based on s
424A.

Misunderstanding the Tribunal’'s task

The appellant alleged that the Tribunal appliegiwinong test in determining his case,
by failing to ask itself whether there was a rd@&rce that he would suffer persecution if he
returned to Bangladesh. He also alleged that thmufial did not apply the correct meaning
of the term “persecution”. He asserted that:

The Tribunal did nothing more than use the temptdtthe usual recital of the law

relating to the convention and the four elementsh® Convention definition but

failed to show in its reasoning how the concept wa$act applied to the claims
made by the applicant and evidence given by thécapp in support of his claim.

This submission appears to have been based sofelthe proposition that the
Tribunal should have found that the appellant wassk of being persecuted for his religious
faith and perhaps his political opinion. The Tnhucertainly did set out the law in the form
of a standard passage, used in reasons for dedigiamost, if not all, members of the
Tribunal. There is nothing to show that it failedunderstand the task it had to perform, or
that it applied any wrong test. The fact thatdpgellant is dissatisfied with the result is not
indicative of error by the Tribunal in these regpec The appellant did not point to any
specific passage in the Tribunal’'s reasons forgi@ecithat might demonstrate an incorrect
approach to the Tribunal’'s task. To the extent th&s argument was encompassed by the

grounds of appeal, it must be rejected.

Relevant and irrelevant considerations

The appellant alleged that the Tribunal took atoount irrelevant considerations and
failed to take into account relevant consideratiome allegation of taking into account
irrelevant considerations appears to mean nothingerthan that the Tribunal reached the
wrong conclusion on the facts. The allegation afirfg to take into account relevant
considerations concerned a specific passage fren2@88 Human Rights Report of the US
Department of State. That passage was as follows:

Although the government was secular, religion stafiee platforms of certain

political parties. Discrimination against membefsreligious minorities existed at
both the governmental and societal levels, andgioels minorities were
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disadvantaged in practice in such areas as aazgsséernment jobs, political office,
and justice. - - - - Religious minorities were digantaged in seeking government
jobs and political office. Selection boards forvgmment services often lacked
minority group representation.

Even if the appellant had referred the Tribunalhis passage, and the Tribunal had
accepted it, the content of the passage would ae¢ lassisted the appellant to establish that
he had a well-founded fear of persecution for reasaf his religion. Discrimination of the
kinds mentioned in the passage does not amourdrgggution, either within the meaning of
that term as construed in the authorities, or wiits meaning of “serious harm”, as defined
in s 91R(1)(b) of the Migration Act. The kinds examples of “serious harm” given in s
91R(2) demonstrate this.

There is nothing to show that the report refertedin the appellant’s written
submissions was a consideration required by theddan Act to be taken into account by
the Tribunal in the present case. What is a releeansideration that a decision-maker is
bound to take into account is to be determinedrbgxamination of the statute conferring the
function on the decision-maker. Sdeister for Aboriginal Affairs v Peko-Wallsend Lited
(1986) 162 CLR 24 at 39-40 per Mason J. It willraee that a particular item of evidence
will achieve the status of a relevant consideratiwat the decision-maker is bound to take
into account. In the present case, the Tribunadhitdy took into account evidence about the
conditions under which Christians live in Banglade#t [80] of its reasons for decision, the
Tribunal quoted from the US Department of Stateoregntitled International Religious
Freedom Report for 2008 — Bangladeshihe passages it quoted were more helpful to the
appellant’s case than the passage to which heedfer his written submissions would have
been. Nevertheless, the Tribunal found that thex® no real chance that the appellant would

be met with serious harm as a Christian in Banglade

The appellant cannot succeed on any ground rgladithe failure to take into account
relevant considerations, or the taking into accadmtrelevant considerations. His attempt to
reargue the facts cannot be entertained in thisrtCand could not be entertained in the

Federal Magistrates Court.
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Other issues

In his oral submissions on the hearing of the appgbe appellant made it perfectly
clear that he wished to challenge the correctnefiseclribunal’s decision by arguing that it
should have determined the facts more favourablyigacase than it did. | endeavoured to
explain to him that the function of this Court, atié function of the Federal Magistrates
Court, did not include investigating the facts aledermining them differently from the way

they were determined by the Tribunal.

The appellant said that he needed another hebefage the Tribunal to explain more
about the issue of the Muslim girl he sent to aistian school. The Tribunal said at [103] of
its reasons for decision that it found his clainmgl a&vidence regarding this (and other
incidents) to be “confused and often vague.” Naitthis Court nor the Federal Magistrates
Court has power to set aside a decision and rémitase to the Tribunal for further hearing
simply to give an applicant for a protection visaecond opportunity to state his or her
claims more fully than he or she stated them toTifilgunal in the first place. The appellant
could only succeed in the Federal Magistrates Cibin¢ could establish jurisdictional error
on the part of the Tribunal. Effectively this meahat the Tribunal has failed to discharge its
statutory function of reviewing the decision of thiénister's delegate. The Tribunal in the
present case did discharge that function. The r&dmagistrate did not find any
jurisdictional error on the part of the Tribundlhe appellant has not demonstrated any error
on the part of the federal magistrate. He needelkmonstrate such error in order to succeed

on his appeal.

The appellant also attempted to argue that henbaideceived a proper hearing before
the Tribunal because he was nervous and tensedarable to express himself properly. He
conceded that the Tribunal had not cut off his aswso as to deny him the opportunity to
say all he wanted to say. He did allege that thieufhial brought the hearing to a sudden end.
This assertion is not borne out by reference tdrdngscript of the Tribunal hearing. Towards
the end of the hearing, the Tribunal member sarmde%s there’s anything you want to add
regarding specifically, persecution, I'll call theearing to a close now”. The Tribunal
member then raised the question of the appellaligations about his former migration
agent. The appellant then asked whether he coaldde the Tribunal with anything written.
He told the Tribunal member that he had mattersisbed to submit in writing. Although
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indicating that it was not satisfactory that th@elfant had left it to the day of the hearing to

make new claims, the Tribunal member allowed him week to make further submissions.

The appellant’s oral submissions at the hearinghef appeal did not support the
proposition that there was jurisdictional error the part of the Tribunal. | have also
examined closely the Tribunal's reasons for denisibam unable to detect any jurisdictional
error on the part of the Tribunal. | have alsodrelsely the reasons for judgment of the
federal magistrate. | have been unable to detegt earor on the part of the federal

magistrate.

In his written submission after the hearing of #ppeal, the appellant attempted to
raise an issue about the letter from Notre Damde@e] suggesting that a Tribunal officer
had assured him that the Tribunal would provide With a copy of that letter before it made
its decision, but the Tribunal had not provided hwith that copy. He referred to provisions
of the Migration Act relating to the Migration Rew Tribunal, not the Refugee Review
Tribunal. This submission travelled beyond thengraf leave to the appellant to make a
further submission in writing, which was limited ryespecifically to references to the
transcript of the Tribunal hearing. The submissiaised a new issue. Because it was

submitted without leave, | do not deal with themigsion.

Conclusion

The appellant has failed to establish that theeF@dMagistrates Court was in error in
dismissing his application to that court. He haitetl to establish that the federal magistrate
should have made a finding of jurisdictional eroorthe part of the Tribunal. Accordingly,

the appeal must be dismissed.

No reason was advanced, and none appears, wigtla¢ principle, that costs follow
the event, should not be applied. Accordingly, #ppellant will be ordered to pay the
Minister’s costs of the appeal.

| certify that the preceding sixty-two (62) numiebgaragraphs are a true
copy of the reasons for judgment herein of the Hioalble Justice Gray.

Associate:
Dated: 9 April 2010



