0904439 [2009] RRTA 1160 (18 December 2009)

RRT CASE NUMBER:

DIAC REFERENCE(S):

COUNTRY OF REFERENCE:

TRIBUNAL MEMBER:
DATE:
PLACE OF DECISION:

DECISION:

DECISION RECORD

0904439
CLF2009/32047
Zimbabwe

Peter Murphy

18 December 2009
Melbourne

The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to laeitizen of Zimbabwe last entered Australia [in]
January 2008 on a student visa issued to her jpnj 2008. She applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa [in] March
2009. The delegate decided to refuse to grantifze[\n] May 2009 and notified the
applicant of the decision and her review rightddiier [on the same date].

The delegate refused the visa application on tkeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] June 2@6r review of the delegate’s
decision. The Tribunal finds that the delegate'siglen is an RRT-reviewable decision
under s.411(1)(c) of the Act. The Tribunal findattthe applicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

5.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausialb whom the Minister is satisfied
Australia has protection obligations under the 1@5hvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

8.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecuted-éaisons of race, religion,
nationality, membership of a particular social gmar political opinion, is outside
the country of his nationality and is unable or,iimgvto such fear, is unwilling to
avail himself of the protection of that country;who, not having a nationality and
being outside the country of his former habituaidence, is unable or, owing to
such fear, is unwilling to return to it.



10.

11.

12.

13.

14.

15.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gh@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test tsdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecetv@m though the possibility of the
persecution occurring is well below 50 per cent.



16.

17.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

18.

The Tribunal had before it the departmental fil@jck included the Protection Visa
application, and the decision record of the dekegated [in] May 2009. The Tribunal
also had regard to material referred to in thesleciof the delegate, as well as other
material available to it from a range of sourcdsatlother material is discussed below.

The Protection Visa Application form

19.

20.

21.

According to her protection visa application th@lagant was born at [District A] in
Zimbabwe, on [a date in] 1984, is of the Shonaietgroup and a Christian. She stated
she had never married, and completed 20 yearsucbé&dn, initially in Zimbabwe
(primary and secondary schooling) and in Perth,té&/asAustralia since 2003, where
she studied business and more recently hospit8litg.disclosed that she had worked
whilst in Australia, in a number of capacities- mi@ecently as an assistant in nursing.

She states she first arrived in Australia [in] @e02003, on a Zimbabwean passport
issued [in] March 2003, which remains valid ungildate in] February 2013. Her
application form indicated that she had returngally to Zimbabwe in November
2007.

Her application form did not state why she feamtdnm to Zimbabwe, but was
accompanied by a statutory declaration dated [iatdid 2009, which in summary
stated:

a. She did not want to return to Zimbabwe as it way dangerous for her, due to
the political situation.

b.  Her father was a pastor in a small town called [@\ on the east side of
Zimbabwe. The rules of his church are that as topae is not allowed to be
politically active.

C. [Town A]is in a ZANU PF dominated area and theass heen a lot of
campaigning there. As her father had not takentpast have assumed he
supports the opposition.

d. ZANU PF people have become angry with him and @aree to the house and
threw stones at it. Her father has received thraadshas been accused of
wanting to “sell out the country”. He tried to detlp and whilst police said they
would protect him there is nothing they can doh&ytare part of the problem.
ZANU PF controls the police.



22.

23.

24,

25.

26.

e. Because she is studying in Australia there have béegations her father is
mis-using church funds to send her abroad. Thisigie as she is sponsored by
a company but people in her town believe these wiso

f. ZANU PF supporters do not like western countriesl #nink studying in
Australia is treacherous to Zimbabwe. If they thHatugmbabwe money was
being used for her study, they would be “very vangry”.

g. She hoped the formation of a Unity government wdndlp, but since formation
it has been difficult. ZANU PF has lost power ahdyt are very angry and want
to try to control her town even though they hawst Bbme power.

h.  She had a friend from her town who went to Soutticafto study and when he
returned recently for holidays he was beaten by BAN supporters who said
he had run away when his country needed him, aodldmot come back now.
He was so badly hurt he needed medical attentibavelable in Zimbabwe,
and was taken back to South Africa. Now he is dftaireturn to Zimbabwe.

I. She was also afraid to return as it will be vergt b her and her family. If she
returned it would bring a lot of attention to tfzerfily and she and the family
might be considered to be supporters of the “wastl the MDC.

Attached to her application was a copy of extrécis her passport, including pages
showing she departed Australia [in] November 2@®d arrived at Harare Airport the
same date, before returning to Australia [in] Japn2&08.

The application was considered by a departmentafdee who in a decision record
dated [in] May 2009 noted the applicant had presiphad a student visa cancelled
([in] December 2006) although that cancellation seitsaside by the Migration Review
Tribunal (“MRT”) [in] May 2007.

The delegate referred to specific claims made byaftplicant and concluded the
assertion of “rock throwing” experienced by the laggmt’s family did not amount to
“serious harm” as required to amount to persecuiitve delegate however was
prepared to accept that the harm the applicanéfearns freater than her family’s
experiencésand could amount to serious harm and systematadéscriminatory
conduct as outlined in the Act.

The delegate relied on several references and wdedtithe applicant did not face a real
chance of serious harm because she had lived Wést, and noted she had returned
to Zimbabwe between November 2007 and January @@@8ut suffering any serious
harm. She also considered the delay in the appliodging her protection application
until 2 days after her student visa expired wascoasistent with a person who had a
genuine fear of return to their home country.

Finally the delegate considered the applicantsri®aslved around return to her home
area of [Town A] where her family was known. Whilsé delegate acceptethé
applicant faces a real chance of serious harm & #turned to [Town A]she
considered the possibility of the applicant moviagome part of Zimbabwe where she
was not known. She noted the applicant had livedygelf in Australia for 6 years,
and had demonstrated her resourcefulness andtskiile independently and it was



open to her to move to some other area where shharfamily were not known. On
that basis she considered relocation was a vigdileroand consequently found the
applicant’ fear of persecution was not well founded

The Tribunal Application

27.

28.

[In] June 2009 the applicant sought review by thiednal. No additional material was
provided, and [in] July 2009 the Tribunal wrotethe applicant (through her authorised
recipient and representative — [agency delete@1$2}]) advising it had considered the
material available, but was unable to make a faalolerdecision on that information.
That letter also invited her to appear before thkuhal at a hearing [in] August 2009
to give evidence and present arguments. Becauser ébcation, the hearing was
scheduled as a video hearing.

[In] July 2009 the applicant indicated she wouliadl the hearing, and asked the
Tribunal to take evidence from a witness. A subrarssvas also provided which (in
summary) states:

a. If returned to Zimbabwe, the applicant fears sheldide subject to:

Scrutiny by local ZANU PF militia

Threats and violence from local ZANU PF supportard militia

Kidnapping and detention in a nearby ZANU PF camgiqularly in the
lead up to the next elections.

. No protection from authorities or police

b. There is clear evidence she and her family are as&nDC supporters

C. Studying abroad adds mistrust the ZANU PF havéaéorand her family

d. There have been allegations her father has usedicfunds to send her
overseas.

e. ZANU PF blames western countries for instabilityZimbabwe. As she has

been in Australia for almost 6 years this couldbsinterpreted as being a spy
for the West.

f. These factors are both an imputed political opirdod membership of a
particular social group (young educated Zimbabweaaes as more closely
aligned to the West) which are targeted by ZANU PF.

g. The imputed political opinion arises from her fate@ttempts to remain
neutral in accordance with his church edict. Thas led him to be seen by
local ZANU PF as pro MDC Any action not support@ddNU PF directly is
seen as traitorous.

h. The untrue allegations against her father as tmtiskurch funds for her
education has increased the violence against helyfaHer presence in



29.

30.

Australia is seen as unpatriotic. There is evidehaethe family has been
subject to attack.

I. The applicant’'s mother was attacked and despitegbking involved, the
threats have continued, and the family home has bealjected to stone
throwing and there have been verbal threats to reesvdf the family.

J- Country information suggests the police are stilitcolled by ZANU PF, and
other recent information suggests the [Town A] dras continued to see
political violence at the hands of ZANU PF militia.

k. Despite power sharing arrangements political vicéelnas not improved,
particularly in rural areas. The Australian Goveamin“Smart traveller” warns
Australians about travel danger in Zimbabwe anéspast instances of
violence against MDC supporters and civil societiyasts.

Attached to that submission were several documeahsding a letter (date stamped
[in] June 2008) to the Provincial Education Diredtom the District Education Officer
confirming the mother of the applicant wasSaulted and victimised by ZANU PF
youth supporters and accused of being membersdfibe opposition political party.”
It asserted persons involved targeted the motheause her eldest daughter (the
applicant) was pursuing study in Perth, Westerntralia It noted the assault was
reported to police and thaeituation was now under contfolThere were also copies of
several news reports on the more recent situati@mmbabwe.

[In] August 2009 the Tribunal received a furthebsussion along with an unsigned
statement from “[Person A]”, a friend of the applit in which he said:

a. He was studying in South Africa but was presemtliNambia on holidays.

b. Last year during a break he returned to see familyown A]. On his second day
he was walking and met a group in the street s;mg®iNU PF songs. They asked
him why he ignored them and to avoid trouble heetisinging with them.

Cc. ZANU PF controls the [Town A] area and it is darges to challenge ZANU PF
supporters. After singing, the group went to thenownity hall. He was one of a
number of “new people” who went with the grouptasas dangerous to refuse.
In the hall they were asked to introduce themseMésen his turn came he said
he was studying in South Africa, and was accusdzkfg a deserter.

d. He and some others were taken to a room and tejdwiould be shown what
happens to peoplevho run away from the struggleand beaten with sticks.
During this time his father rang on his mobile batwas not allowed to answer.
He was held overnight then released. He went hordéedt the country straight
away as he feared for his life. He has not retutoedimbabwe.

e. The Unity government has not made a differenceasibhein Mashonaland and it
is still very dangerous for anyone thought notupport ZANU PF.

f.  He believes the applicant would be in danger ifwhs to return.
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[In] August 2009 the Tribunal received further @spondence from the applicant’s
adviser, enclosing another copy of the statemem ffPerson A]” and a separate
statement (dated [in] July 2009) from “[Person ANhilst there was no explanation
for the two statements, the second appears aloh@stical to the unsigned statement
from “[Person A]” other than the name of the statatrmaker. The Tribunal
anticipated this was simply a spelling error relgtio the persons name.

Additional material before the Tribunal

32.

33.

34.

The Tribunal had access to the MRT file relatinghte review lodged in respect to the
cancellation of the student visa issued to theieqpil in December 2006. The Tribunal
notes the decision on that review ([in] April 200@ade reference to the fact the
applicant was being financially supported by héndéa[name deleted: s.431(2)], and
there were difficulties in obtaining foreign curogrfrom Zimbabwe and her course
enrolment had not been maintained because of hbility to pay the fees.

That decision record also notes the applicanttt®dVIRT she believed it was6t safe
for her to return to Zimbabwe and her family hageud her not to return at the
moment’ There was reference elsewhere in the MRT detiggord to her parents
having warned her of the situation and violence nauexplanation as to the nature or
source of that violence or her parents concern.MR@ file also contained letters said
to be from the applicant’s father explaining th#iclilty in getting funds out of
Zimbabwe at that time and attempts he was makisgd¢are an “international
company” which was apparently willing to sponsa tlaughter to finish her studies.

The Tribunal also accessed a website [addressedeletd31(2)] which shows the
applicant’s father as pastor of the [Town A] [Chudeleted: s.431(2)].

THE TRIBUNAL HEARING

35.

36.

37.

38.

The applicant attended the hearing [in] August 2808 gave evidence to the Tribunal
via video link from Perth. She was accompanied dyduviser [name deleted:
s431(2)]. The hearing was conducted in Englisthatcommencement of the hearing
the Tribunal clarified that the statements proviflaAugust 2009 were from the same
person, and there was an error in the name ofapereent, “[Person A]”.

The applicant gave her evidence in a confident emithe Tribunal’s opinion, credible
fashion. She confirmed many of the details indpglication form and submissions
and, in particular, her family history. She confadnher father was a pastor with the
[Church deleted: s.431(2)] in [Town A] and she haed in that area for most of her
life. She described the village as being aboutddise deleted: s.431(2)] kilometres
from Harare and of about 400 people. She belieedit 60 of those people were
parishioners at her father’s church.

Her schooling was in that area, other than 4 yieigts school at boarding school. She
said she finished high school in 2002, then didraputer course in Harare where she
lived from about March 2003 until October 2003, wistie came to Australia.

The Tribunal asked her why she came to Australagtober 2003. She said there
were basically two reasons. Firstly her fatheirdesher to get a better education and
experience different lifestyles. Secondly thingseveecoming unstable in Zimbabwe
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40.
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during 2003 in universities and colleges, and shg not have been able to conclude
her education in the country. The applicant sagctme to Australia on a Student
Visa and undertook a Diploma of Commerce at [edonairovider deleted: s.431(2)],
commencing in October 2003 and finishing in 20@He then continued at [education
provider deleted: s.431(2)] undertaking a Bachslodurse in Commerce and
Commercial Law from late 2005. She has not fingstieat course, and has one more
semester left to complete, but ceased in 2008 Isedaer sponsor could no longer meet
her tuition fees. She also did a shorter courgspitality, which she finished in
March 2009. Whilst in Australia she has workedanious jobs, most recently as a
carer in aged care, but has not worked since 200B because of immigration
limitations on work rights.

The Tribunal asked her about her travel out of Aalist since she first arrived in 2003.
She agreed she left Australia in late November 200@Vwent to Zimbabwe where she
remained for approximately six weeks, before rahgmno Australia in January 2008.
She said that visit was to reconnect with her famihom she had not seen for some
considerable time. The Tribunal asked where shedtduring that time, and she said
she stayed approximately one week in her home tmfore spending the remaining
five weeks in Bulawayo, where she and members ofamaily stayed with an aunt.

The Tribunal asked whether or not she had con@yaat returning to Zimbabwe at
the time, and the applicant said she had concbughey were ultimately outweighed
by her desire to be with her family, and it was motil she arrived back in Zimbabwe
that she realised the extent of the risk. Sheagxgdl to the Tribunal that the reason she
only stayed a short time in her home town and thent to Bulawayo was because of
that risk. She said she arrived late and at nagid, essentially remained hidden for the
week she was at home, and did not make her prekeoeen to other people in the
village. She said this was because she was corttpaople would learn she had
returned and she may have faced harm as a result.

The Tribunal asked why she went to Bulawayo. St the main reason was because
it was her parents’ idea, and they were concerbedtavhat would happen to her if
she remained in her home area. The Tribunal as&edldout other members of her
immediate family. She said she had a younger brahd two sisters. The brother was
in Namibia studying, whilst both her sisters livadZimbabwe with the older in
boarding school and the younger at a local schotiie home area.

The applicant said [Town A] was a ZANU-PF dominaseeda, and her father was
suspected of being an MDC supporter because hdeatlagolicy of non-involvement

in politics. She said there had been threatsriold@cause of this and because she had
been overseas. She confirmed her father had mocpbinvolvement, and there had
been a number of occasions on which he had beeatémed and, in particular, had
stones thrown at the house. She said whilst tivere no physical attacks, he had been
subject to verbal abuse.

She said this sort of treatment of her father heghlgoing on for some time, but had
intensified from May 2007 until about June 2009 etihwvas a period during which she
described as affected by election campaigns. Stdeasahe had been in Australia she
had only limited first-hand knowledge of what wasrg on, but when she went home
in November 2007 she realised how intense thetmtuhad become. It was for this
reason that when she arrived, only her immediatelyeknew she had come back, and
she had stayed inside the whole time, and whenl@eame to the house she had
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hidden. The Tribunal asked her why she believerketiv®uld have been a risk for her
at that time. She said there were two reasonstlyrthere was a belief (mistakenly)

her father had misused church funds to supporbvenrseas, and people would retaliate
against her because of this. The second reasateddb the fact ZANU-PF did not like
western countries, and her coming to Australiar@ndaining here would suggest she
was affiliated with Australia, which was an oppohehthe Mugabe regime.

The Tribunal indicated to the applicant in resgedhe first issue, that it would seem
more likely that if people were concerned about alflgged misuse of church funds,
this would not be something that fell within th@pe of the Convention. The Tribunal
also put to the applicant country information, wheuiggested that persons who had
lived in Western countries were not at risk of @asi harm simply because they had
studied or lived abroad. The Tribunal also sugggetiiat many Zimbabwean students
travel to Australia for study purposes, and a nunatb¢hose were likely to be
associated with ZANU-PF and their supporters. dpyaicant agreed some people who
came to Australia were ZANU-PF related, but asvgag not one of them, her motives
in being here could be questioned, and it may Isavtbuld make it harder for her on
return. The Tribunal also indicated to the appitdhat if there was risk arising from
allegations her father had mismanaged church fundsght be more likely that any
retribution or retaliation would be directed to hamthose immediate members of the
family still present in Zimbabwe, rather than wagito target her if and when she
returned from overseas. The applicant said togelaxtent she agreed it would be a
risk for her father who was sending the money @assbut as the recipient of the
benefit of that money she would also be at risk.

She also said in relation to her brother, he haxhlberced to go to Namibia because on
a couple of occasions he had been rounded up acetifto sing and engage in ZANU-
PF related activities, and the family was worrielda remained he would become more
involved in the future. It was therefore importémget him out of that environment.

The Tribunal raised with the applicant her visiZimbabwe between November 2007
and January 2008 and asked whether there had hgefifculty with her travel on

that occasion. She said there had been no dicBonhagainst her, but she may be
perceived as a “spy” by the government becauséatidived overseas. The Tribunal
indicated to her it had some difficulty acceptihgttproposition, given she was able to
travel without restriction or incident into the ety and, again, out of the country on
that occasion. The Tribunal observed if she wganded in any adverse fashion by
authorities because she had lived outside the pguhwould expect she would have
experienced some difficulty on that occasion. @hsence of problems suggested she
was not of any adverse interest or profile to Zibwee@an authorities. The Tribunal also
indicated most countries, including Zimbabwe, hddilmadegree of control over
persons who cross their borders, and if she hatlaerse profile it would have been
likely she would have been identified when she kbt enter or leave the country.
The applicant said it may have been because shewasStudent Visa at the time.
The Tribunal indicated to her it did not considee status of her visa would make
much difference in those circumstances.

The Tribunal asked the applicant about her claiat $he would be forced to attend a
youth training centre in her area. She said secdlfres were set up to accommodate
youths, and because she had left the country shadtaundertaken that training and
might now be forced to do so. The Tribunal obseémyat as she was now 25 years of
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age it found it difficult to accept she would bgueed to undertake youth training, and
that country information suggested despite thebéistanent of youth training camps,
many young people did not attend. The applicant bacause the area she came from
was small, not attending the camp would not hawa lz@ option for her.

The Tribunal raised the fact her student visa hamha stage been cancelled, resulting
in her pursuing an application to the MRT, whichasde the cancellation. The
Tribunal referred to the contents of the MRT demsiecord which noted that in April
2007 she told the MRT she feared return to Zimbabeeause it was dangerous for her
to go home. The applicant agreed this was corféw. Tribunal asked her why in that
case she decided in November 2007 to return to &imve. She explained that when
she first left home at 19 years of age to comeustralia she missed her family and
wanted to reconnect with them. The Tribunal agkedwhy if she was concerned in
April 2007 about returning to Zimbabwe, she hadladged an application for a
Protection Visa at a far earlier stage than shmately did. The applicant noted her
MRT review, in fact, recorded her concerns abotutrre but said whilst she was aware
of protection visas then, what was important farwas to stay in Australia, and whilst
she held a valid Student Visa it didn’t seem toreessary to seek protection. She
said if she had not received a positive MRT deaisioe would have fought to remain
in Australia and may have sought protection. GikenMRT success however, she did
not see a need to pursue protection at that time.

The Tribunal raised with the applicant the lettent her mother’'s employer (employer
deleted: s431(2)]) asserting her mother had bessuéied and harassed by ZANU-F
supporters. The Tribunal observed the letter agoleandated and without a letterhead,
and appeared somewhat self-serving in that it plexv/specific details which would be
seem relevant to her protection application. Iteobed those factors may go to the
weight the Tribunal could give the letter. The aght said the copy of the letter was
one provided to her by her mother in April 2009 wise commenced her Protection
application. Whilst the copy she held did not havetterhead on it, she thought it may
be possible for her mother to provide a copy ofahginal letter from the school file.

The applicant, in explanation of the circumstareféscting her mother, said that up
until about May 2008 there had been nothing dicketgainst her mother, but because
local ZANU-PF people believed she had come homlesed#inat year, they were cross
with her mother, and had assaulted her. The apyligrovided details of what she
believed had occurred to her mother on two occasiout confirmed that after the
second occasion police had been involved, hadifahthe culprits, confronted them
with the allegations and there had been no moidents since then.

The Tribunal asked the applicant what she did duttire five week period she stayed
with her aunt in Bulawayo. She said she coulda¥él much or visit friends and
stayed mainly in the house. She said she did nowkmhether it was safe anywhere in
Zimbabwe. The Tribunal acknowledged that countfgrimation suggested
circumstances were poor throughout Zimbabwe, adndtalens were affected in terms
of the poor economy and infrastructure. The apptisaid ZANU-PF supporters were
everywhere and people noticed newcomers and wialsple may think she was just a
visitor and ignore her, they may inquire abouttoefind out more about her in which
case they could discover her background circumstaimcher home area and react to
those circumstances.
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The Tribunal raised with her the specific issueltdedh in the delegate’s decision of
relocation to places elsewhere in Zimbabwe. Inipalgr it asked the applicant why
she could not live in a place like Harare or Bulgayeéboth of which were far larger
centres, where she would not be immediately knoWwme applicant again said that
people know when there are newcomers in the aravant to know about them, and
may find out that she had been in Australia for sgmmars, which would make it unsafe
for her. It was her view that she would not besafywhere in Zimbabwe because of
her circumstances.

The Tribunal indicated to the applicant that dacepted she was at risk of persecution
in her home area for a Convention reason, it wbeldequired to consider if she could
reasonably relocate to some area outside her horaeaad avoid that persecution. The
applicant again said that wherever she went, ZANUABuId be able to make inquiries
in her local area and then follow her up. The Tmgundicated to the applicant that it
did not necessarily accept she had a profile dohjighat would make it likely that

such follow up would occur outside her local area.

The Tribunal also put to her country informatiopesifically a report of March 2009
from the ‘Institute of War and Peace Reporting/hich suggested Zimbabwe was
currently actively seeking to encourage expatiZatebabweans to come back to live
and work in the country and help its restorati@n that basis, the Tribunal observed
such reports suggested the government was formatiguraging people to return.
Whilst the applicant agreed this was possible ssie there was no certainty
particularly in a small community like hers thaeskould not be at risk if she returned

Evidence from a witness:

54.

55.

56.

The Tribunal took evidence by telephone from [Per&f a friend of the applicant
currently based in Namibia. [Person A] had previppsovided a written statement,
which he confirmed he had signed [in] July 2009.

[Person A] gave evidence consistent with the cdatehhis statement, and the
Tribunal considered him a credible witness. Hevjated a picture of having been
approached by ZANU-PF supporters in [Town A] inigitvearlier this year and being
guestioned by those supporters who discovered thdden absent from the country for
some time and accused him of “selling out” his ¢counHe said he was beaten, but
ultimately released, and the day after his reléaskeft the country because of concern
for his safety. He denied being politically actimeany way, and expressed his view
the applicant was also not involved in politicakt He commented that ZANU-PF
people in the area where they lived dominated thiéigal scene, and expected
everyone to join, and that not joining in was ipteted as being opposed to the
government. He indicated his view that the applicgas at risk of harm as she had
been away for a long time, and could face the daea¢ment he had experienced when
he returned to Zimbabwe recently.

At the conclusion of his evidence the Tribunal tedithe applicant and her advisor to
add any further information for the Tribunal. Thgphcant said she did not have
anything else to add The Tribunal raised with hggin, the issue of relocation. She
said if it was simply a matter of packing her bags, parents would have relocated
previously, but they could not because of her fagh&ork commitments in the local
area. She said she did not think she could relaass from her family as she had no
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references in Zimbabwe or work experience, andendtile had stayed with an aunt in
Bulawayo, the aunt’s situation had changed receatig she could not now stay with
her The Tribunal observed she had obtained quailifios whilst in Australia, as well
as having experience working in this country. Bitkcated, however, her experience
and qualifications were not in Zimbabwe, and hgyegience in work was in aged care,
which was not an industry widely recognised in Zaile She also said it would be
difficult to obtain references from work experiennéAustralia to provide to potential
Zimbabwean based employers, and her qualificatiohsspitality were of limited
value in Zimbabwe as the tourism industry was atmos-existent. As a result, she did
not believe she could relocate from the [Town Adagror realistically maintain herself
away from that area

The Tribunal indicated its primary issue was whethere was a real chance the
applicant would face serious harm which amountgaetsecution under Australian law
if she was to return to her home area for any @f@bnvention reasons she had raised
and would consider whether the subjective fearstteexpressed on those reasons
amount to persecution, in light of all the matebafore it. It also indicated if it
concluded she did face a real chance of persecidgranConvention reason in her
home area, it would then have to consider if shedcoeasonably relocate to some
other area where she would not face such harnhigrcontext the Tribunal said
relocation may be a significant factor.

The applicant’s adviser indicated existing submission the question of relocation
were limited, and she would like the opportunityriake further submissions on that
issue. The Tribunal indicated it would accept ssiabmissions and not make a
decision for at least two weeks to enable thiscimuo The Tribunal also suggested that
in the intervening period, if the applicant waseatd provide further material in relation
to the validity of the letter said to have covetieel incident involving her mother, it
may also be helpful to provide that material. Thiunal did, however, indicate that
based on her evidence, it did not have any reaterois about her credibility generally,
or the manner in which she had given her evidence.

Post Hearing Materials and Submission:

59.

60.

[In] August 2009 the Tribunal received further domntation from the applicant’s
adviser. This consisted of a further copy of thesthletter (dated [in] June 2008) from
the [employer deleted: s.431(2)] referring to tesaalt on the applicant’s mother, and a
further copy (on letterhead) of that letter.

[In] September 2009 the Tribunal received a furthdymission from the applicant’s
legal advisers which amongst other things contagudmnissions about why it was
neither possible nor reasonable for the applicantlocate elsewhere in Zimbabwe
The further submission included a statutory detiamgrom the applicant dated [in]
September 2009 setting out further material ondtee. The Tribunal has taken the
submission and declaration into account in reachedecision.

COUNTRY INFORMATION
General Information

61.

The United States Department of Stamtintry Reports on Human Rights Practices
for 2008 (published on 25 February 2009) contauesfollowing overview:



Zimbabwe, with a population of approximately nin#lion, is constitutionally a republic, but the
government, dominated by President Robert MugabénanZimbabwe African National Union-
Patriotic Front (ZANU-PF) since independence, waisfreely elected and was authoritarian. The last
four national elections--the presidential eleciioi2002, the parliamentary elections in March 2a@6,
harmonized presidential and parliamentary electioddarch 2008, and the presidential run-off in€dun
were not free and fair. In the March 29 electioms factions of the opposition Movement for
Democratic Change (MDC) gained a parliamentary nitgjdVlugabe was declared the winner of the
June 27 run-off election after opposing candidateddn Tsvangirai withdrew due to ZANU-PF-
directed violence that made a free and fair eladtigpossible. Negotiations subsequently took place
between ZANU-PF and the two MDC factions aimedgaeament on a power-sharing government. On
September 15, all three parties signed a poweirghagreement under which Mugabe would retain the
presidency and Tsvangirai would become prime nénistect; however, the provisions of the deal had
not been implemented by year's end. Although timstitoition allows for multiple parties, ZANU-PF,
through the use of government and paramilitarydeyintimidated and committed abuses against
opposition parties and their supporters and obigtduheir activities. The Joint Operation Command
(JOC), a group of senior security and civilian auities, maintained control of the security forcasd
often used them to control opposition to ZANU-PF.

The government continued to engage in the pervasidesystematic abuse of human rights, which
increased during the year. The ruling party's damircontrol and manipulation of the political prese
through violence, intimidation, and corruption effeely negated the right of citizens to changerthe
government. Unlawful killings and politically motited abductions increased. State-sanctioned use of
excessive force increased, and security forcesretmembers of the opposition, student leadets, an
civil society activists with impunity. Security foes refused to document cases of political violence
committed by ruling party loyalists against memhbafrthe opposition. Prison conditions were harsth an
life threatening. Security forces, who regularlyeacwith impunity, arbitrarily arrested and detairibe
opposition, members of civil society, labor lead@arnalists, demonstrators, and religious leaders
lengthy pretrial detention was a problem. Execuitnfience and interference in the judiciary conéd.
The government continued to evict citizens andeimalish homes and informal marketplaces. The
government continued to use repressive laws toregpgreedoms of speech, press, assembly,
association, academic freedom, and movement. Gomarhcorruption remained widespread. High-
ranking government officials made numerous pulblieats of violence against demonstrators and
members of the opposition. A nearly three-month tratthe activities of nongovernmental organizations
(NGOs) exacerbated food insecurity and povertyeitthe ban was lifted, security forces, war veteran
groups, and provincial governors continued to fiaterwith NGO operations, hampering food
distributions. Tens of thousands of citizens waspldced in the wake of election-related violenod a
instability, and the government impeded NGOs' ¢fftm assist them and other vulnerable populations.
The following human rights violations also contidugiolence and discrimination against women;
trafficking of women and children; discriminatioganst persons with disabilities, ethnic minorities
homosexuals, and persons living with HIV/AIDS; temment and interference with labor organizations
critical of government policies; child labor; aratded labor, including of children.

RESPECT FOR HUMAN RIGHTS

Arbitrary or Unlawful Deprivation of Life

The government or its agents committed politicaligtivated, arbitrary, and unlawful killings duritige
year. By year's end over 193 citizens had beeadkilt political violence that targeted membershef t
opposition party. The MDC claimed that approxima@00 other members and supporters were missing
and presumed dead at year's end. The killings prémgarily committed by members of ZANU-PF,
ZANU-PF youth militia, war veterans, and, to a E¥ssxtent, members of the military and police. The
majority of politically motivated killings occurredetween the March 29 harmonized election and the
June 27 presidential run-off election. NGOs algoveted security forces killed between 200 and 300
citizens in the Chiadzwa diamond fields in Manicaldrovince.

Security forces killed opposition members during ylear. For example, on May 14, Tonderai Ndira,
MDC Secretary for Security in the party's Youth é&sbly, was abducted from his home in a suburb of
Harare by suspected security agents. His mutillatety was found on May 21.
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On May 22, MDC treasurer in Mashonaland East Shejbeni was abducted in Murehwa by four men
suspected of being intelligence officers. Jani'silated body was found two days later.

Security forces engaged in extralegal killingsamicection with illegal diamond mining. According to
the press and NGO reports, security forces undedanajor operation to kill illegal diamond minéns
the Marange/Chiadzwa area of Manicaland during/éa, in order to ensure the diamond sales
benefited the Mugabe regime. On December 12, th@&NGlobal Witness and Partnership Africa
Canada claimed "police reportedly shot and killeagreny as 50 informal diamond diggers in
November's raid, allegedly termed Operation No RetiAccording to numerous reports, military forces
used a ground attack with dogs and guns as welhagrial assault to kill indiscriminately persons
digging for diamonds. The military allegedly intened after learning that police in the area were
benefiting from illegal diamond mining. Press répdrom nearby Mutare, where many of the bodies
were taken, indicated dozens of men, women, ardrehi died from gunshot wounds, dog bite wounds,
and torture inflicted by soldiers. On Decemberth2,NGOs called for signatories to the Kimberley
Process to prevent Zimbabwean diamonds from egténii global market, noting, "the perpetuation of
human rights abuses and indiscriminate extrajuldidiiing by governments in pursuit of Kimberley
Process objectives is little better than the proltlee scheme seeks to end. The Kimberley Process
should act to condemn and prevent such violence."

There were killings by paramilitary forces duritgtyear. For example, on April 5, ZANU-PF youths
and war veterans killed Tapiwa Mbwanda, MDC orgemgjsecretary for Hurungwe East. According to
Human Rights Watch (HRW), four people were arregtezbnnection with the murder but were released
without charge after a local ZANU-PF leader demahitheir release.

On April 25, MDC activist Tabitha Marume was shatlilled in Manicaland when a group of war
veterans opened fire on a group of MDC suppordesume and 21 other MDC supporters had gone to
a ZANU-PF-sponsored torture camp to seek the reles2 MDC members who had been abducted by
war veterans on April 23. When they attempted kease their colleagues, several dozen war veterans
and ZANU-PF youths, some armed with AK-47 riflegpfronted them. As the MDC supporters
attempted to flee, three persons, including Marunere shot and killed.

There were killings by party supporters during yhar. For example, on June 7, a mob of ZANU-PF
supporters killed Dadirai Chipiro, the wife of RaisChipiro, a MDC local chairman in Mhondoro, by
cutting off her hand and both feet, dragging heatybiato the kitchen of their home, setting it orefiand
burning her alive.

On June 16, ZANU-PF supporters attacked the honttaddre's Deputy Mayor and MDC Councilor for
Ward 42, Emamnuel Chiroto, and took away his wAfigigail. On June 18, her burned body was found
on a nearby farm. HRW reported that police refusedke action to investigate the killing.

On July 26, former police officer Kingsley Muteteed after he was attacked by 12 suspected ZANU-PF
youths at his family home in Mudzi. The mob beatt&la when he arrived at the house, intending to
visit his mother, who the group said was a known®/&ztivist. Police made arrests in the case, lay th
were subsequently released.

Despite the nearly 200 killings resulting from pickl violence, there were no prosecutions or
convictions in any of the cases. The Zimbabwe HuRights NGO Forum filed five civil suits in the
High Court against perpetrators for wrongful degtion of life; all were pending at year's end.

The March 2009 UK Border Agencyperational Guidance Note for Zimbabiwe
made comments on recent developments and the 200& gharing arrangement:

Treatment. Since the party was formed in 1999, many MDC asttivhave been subjected to
restrictions on their freedom of expression, peditintimidation, assault, arbitrary arrest and
detention, imprisonment, torture, kidnapping, rapd murder. This treatment has mostly been
perpetrated by the Government, the security foi£AdU-PF activists and youth and war veterans
groups. Historically, such treatment has escalatednd the time of general, presidential and by-
elections20



3.6.3There was a dramatic increase in political violeand repression in March and April 2007 with
hundreds of activists arrested and detained withbatge following protests that culminated in Harar
on 11 March. However, it was after Morgan Tsvarigiran the presidential poll on 29 March 2008,
but according to official figures without the 50%ig one vote he needed for outright victory, that
arguably the worst political persecution of redimes in Zimbabwe occurred. The result necessitated
a run off which was scheduled for 27 June. ZANUgPE'sponse was to unleash a whirlwind of
violence in which over 150 people, mostly thosecpited to be MDC supporters, were killed,
thousands injured and at least 36,000 displacee vidience continued after the election, partidular

in rural areas, and even after a Memorandum of tstaleding, which included a call for an end to the
political violence, was signed by the parties ® tdlks on 21 July 2008. Shortly after the MOU was
signed ZANU-PF reportedly dismantled some of theelsahat ‘war veterans’ had used to launch
attacks on MDC supporters after the MOU was signgdsome remained, particularly in Mashonaland
West, East and Central provinces.21

3.6.4By 22 August 2008, the FCO was reporting that eeélpolitical violence and intimidation had
fallen relative to the peak period of electoralleiwe, with the groups of ZANU-PF youth previously
prevalent in the wealthier northern suburbs of Hakaving dispersed.22 However, by the end of
September there were reports that violence haedlap in the Mbare suburb of Harare when MDC
supporters sought to reoccupy properties they lkad bvicted from during the height of the violence.
According to the FCO, the situation also remaireatsé in parts of Mashonaland and Manicaland,
where the ZANU-PF leadership is exceptionally visioAccess to the rural areas continued to be
restricted by roadblocks, with groups of ZANU-PFRuttostill present in those areas and the main bases
still in place. Attacks, abductions and arrestp@fteived MDC activists were still occurring around
the country, but at a lower level than April - Jumbe FCO concluded that while there was a
downward trend in violence, the situation remainegredictable and incidents of violence across the
country continued, noting that it could deteriorfateher without warning.23

3.6.5The situation did deteriorate for a while, withighents of political violence/human rights abuses
against MDC supporters, human rights defenderso#imets perceived to oppose ZANU-PF increasing
between October and December 2008 before falliog bgain in 2009 to levels broadly comparable
to those which have existed in Zimbabwe for tha paseral years outside periods of heightened
tension such as at election times.24

3.6.6In the October — December 2008 period there wererar 30 abductions and prolonged
detentions of both high profile and low level MD€&ligists and human rights defenders.

Attempts to secure their release dominated the tienesigh the early months of 2009. Only in March
2009 were most of those who had been detainedsetldaut some remained in custody. Also from
October to December 2008, demonstrations by stadbkaalth workers, women, Zimbabwe Congress
of Trade Unions, the National Constitutional Assgmand other human rights groups were brutally
broken up. Human rights defenders and journaligtegenced heightened levels of harassment.
Violence and arrests intensified in the diamondingrarea of Marange, Manicaland and sporadically,
elsewhere in the country. In several cases, salgimtested over pay, assaulting people and
confiscating goods and money. In Victoria Falls) hduseholds were forced to destroy their homes.25

3.6.7From early 2009 there were increasing reportstobigory violence perpetrated by MDC
supporters on ZANU-PF supporters who had allegbdfn responsible for human rights abuses
around the time of the presidential elections arattempts by these MDC supporters to reclaim their
looted property. As a result, more than 160 MDCpsuiters from around the country were arrested,
detained and charged. February and March 2009 dlaweseen the arrest of the new Deputy Minister
for Agriculture, Roy Bennett, an intensificationtbe campaign against white farmers, with arrests a
farm invasions on the increase, some involvingeriok. Reports of political violence have continued,
if not on the scale of April — June 2008, and seppion of peaceful protests is still the normalguat
Teachers have experienced intimidation and haragsomeattempting to return to work.26

Returnees to Zimbabwe

63. In January 2002 the Australian Department of Foréiffairs and Trade (“DFAT”)
provided the following advice on returnees to Ziimba:

Al EXCEPT IN THE CASE OF HIGH PROFILE OPPOSITIONFUJRES, PARTY



OFFICE-HOLDERS AND ORGANISERS (IF ANY HAVE CLAIMED,
UNSUCCESSFULLY, ASYLUM), WE DO NOT CONSIDER RETURNEASYLUM
SEEKERS ARE GENERALLY AT RISK. IN RELATION TO THEWO RECENTLY
RETURNED ZIMBABWEANS WHO WERE THE SUBJECT OF MEDIREPORTS, OUR
INQUIRIES HAVE REVEALED NO EVIDENCE THAT THEY WEREAPPREHENDED
OR MISTREATED BY THE AUTHORITIES. THEY HAVE "GONE D GROUND",
PRESUMABLY FEARING FOR THEIR SAFETY. COMMERCIAL FARERS WHO

MAY HAVE SUFFERED AT THE HANDS OF LAND SETTLERS, AN BE
OPPOSITION SYMPATHISERS, WOULD NOT BE AT RISK ON RERN.

A2 HARARE INTERNATIONAL AIRPORT IS NOT HEAVILY POLCED. WHILE
THE AUTHORITIES PRESUMABLY HAVE, OR COULD REQUIREACCESS TO
PASSENGER LISTS, WE ARE NOT AWARE OF ANY EVIDENCHE-GPEOPLE BEING
PICKED UP ON RETURN AND TAKEN AWAY BY THE POLICE. HERE IS AN
ACTIVE AND WELL-INFORMED NGO COMMUNITY IN ZIMBABWE, WITH LINKS
OVERSEAS, AND THEY WOULD BE QUICK TO DRAW ATTENTIONO SUCH
CASES, INCLUDING INFORMING FRIENDLY DIPLOMATIC MIS8ONS SUCH AS
OUR OWN.

HUNDREDS OF ZIMBABWEANS ARE DEPORTED FROM THE UK E2H YEAR.
THEY RETURN WITH A DEPORTATION CERTIFICATE WHICH DBS NOT SHOW
WHY THEY HAVE BEEN DEPORTED (IE, NO DISTINCTION IMADE BETWEEN
FAILED ASYLUM SEEKERS AND OTHER DEPORTEES). AFTERABSING
THROUGH IMMIGRATION, THEY LEAVE THE AIRPORT. BRITIS AIRWAYS,
WHICH FLIES DEPORTEES BACK FROM THE UK, HAS NOT N@JED ANYTHING
UNTOWARD HAPPENING TO ITS DEPORTEE PASSENGERS ONRIRAL. THE
BRITISH HIGH COMMISSION IS AWARE, FROM MEDIA REPORI ONLY, OF
DIFFICULTIES IN ONLY TWO CASES, BUT HAS BEEN UNABLHO
SUBSTANTIATE THE DETAILS. THE DEPORTEES THEMSELVB3AVE NOT COME
FORWARD. (CX61279 DFAT, CIR No. 13/02. Treatmentrefurnees in Zimbabwe. 18
January 2002)

64. On 15 April 2002 DFAT provided further advice regiag returnees to Zimbabwe:

Al WHAT IS THE LIKELY TREATMENT OF ZIMBABWE RETURNEES
FOLLOWING THE RESULTS OF THE ELECTIONS?

THE SITUATION REMAINS BASICALLY THE SAME AS IT WASBEFORE THE
ELECTIONS. THE PRE-ELECTION VIOLENCE - POLITICAL INIMIDATION - HAS
TURNED TO POST-ELECTION RETRIBUTION. SUPPORTERS DHE OPPOSITION
MOVEMENT FOR DEMOCRATIC CHANGE (MDC) HAVE BEEN THEMAIN BUT
NOT EXCLUSIVE VICTIMS OF THIS VIOLENCE. THE MDC CLAMS AT LEAST 10
OF ITS SUPPORTERS HAVE BEEN KILLED IN THE FOUR WEBKSINCE THE
PRESIDENTIAL ELECTION. THE MDC CANDIDATE OFFICIALLYRECORDED 42%
OF THE VOTE IN A POLL WIDELY BUT NOT UNIVERSALLY RESARDED AS
RIGGED. IN REALITY, IT IS LIKELY THE MDC CANDIDATE POLLED MORE THAN
50% OF THE VOTE. WHATEVER THE CASE, THE MDC AND ITSUPPORTERS ARE
NOT A MINORITY GROUPING WITHIN THE COUNTRY. THERE RE AREAS AND
COMMUNITIES, NOTABLY HARARE AND BULAWAYO, WHERE PEQLE WHO
ARE AT RISK OR WHO HAVE BEEN VICTIMS OF VIOLENCE CN MOVE TO AND
LIVE IN RELATIVE SAFETY.

OUR CONTACTS WITH THE BRITISH AND SOUTH AFRICAN HI& COMMISSIONS,
AND BRITISH AND SOUTH AFRICAN AIRWAYS WHICH FERRY HE BULK OF
DEPORTEES BY AIR BACK INTO THE COUNTRY, HAVE TOLD B THEY ARE
AWARE OF NO INCIDENTS WHERE RETURNEES HAVE BEEN TAN AWAY BY
AUTHORITIES OR OTHERWISE SUBJECTED TO HARM ON RETUR



IN THE POST'S VIEW, ZIMBABWEANS BEING RETURNED TOHE COUNTRY DO
NOT FACE ANY ADDITIONAL RISK THAN THOSE ALREADY LIVING HERE.
THERE ARE INCIDENTS OF POLITICALLY-MOTIVATED VIOLENCE
THROUGHOUT THE COUNTRY, MORE PERVASIVE IN SOME ARERAGAINST
MDC SUPPORTERS THAN IN OTHERS. THERE ARE, HOWEVERREAS WHERE
PEOPLE OF EITHER MAJOR POLITICAL DISPOSITION CANVYE RELATIVELY
SAFELY.

A.2 HAS THE SITUATION CHANGED AS A RESULT OF THE SSPENSION OF
ZIMBABWE FROM THE COMMONWEALTH?

NO. THE GOVERNMENT REACTED ADVERSELY TO THE DECISIMDON 19 MARCH
TO SUSPEND ZIMBABWE FROM THE COUNCILS OF THE COMMOMEALTH FOR
12 MONTHS. MOST OF THE IRE, HOWEVER, HAS BEEN DIREED AT WHAT ARE
PERCEIVED TO BE THE "WHITE" COMMONWEALTH COUNTRIESNCLUDING
AUSTRALIA. THIS ADVERSE REACTION IS A FACTOR MORE BLEVANT TO THE
TRAVEL ADVICE TO AUSTRALIANS, LAST AMENDED ON 20 MARCH, THAN TO
RETURNING ZIMBABWEANS, INCLUDING THOSE RETURNED FRM AUSTRALIA
(CX 63792 - COUNTRY INFORMATION REPORT NO 091/0% April 2002)

65. In October 2007 DFAT updated earlier advices odestis studying overseas:

We are not aware of difficulties by Zimbabweansmghg from study from overseas in countries
critical of the Government of Zimbabwe (GOZ) susthastralia, the United States, Canada and the
United Kingdom. We have seen no evidence thainiygesfact of studying in those countries would
attract punitive action by the GOZ. Officers of tientral Intelligence Organisation (CIO) have been
working under cover for some time as Immigratiofid@fs at Harare International Airport. If an
individual student was active in organisations sabjto harassment by the GOZ, such as the
Movement for Change (MDC), trade unions or civitisty organisations, it is possible that she might
be identified on arrival at Harare Airport. If sany punitive measures taken against her by the GOZ
would be the result of such activism, not of sinialying studied in Australia. (Department Foreign
Affairs and Trade, 2007, DFAT Report No. 717, 2300er 2007)

66. In March 2009 the Institute for War and Peace repgi(IWPR) in an article entitled
“ZIMBABWE: Exiles Start to Returnfeported:

Zimbabwean professionals, many of them teacheesc@ming home and seeking readmission into the
public service, in response to a move by the cgletrew inclusive government to pay civil servamts
foreign currency and relax conditions for rejoinitige sector.

The influx is a response to calls from Presiderbé&tbMugabe and Prime Minister Morgan Tsvangirai
for the more than three million exiles, who sougtfiige from their country's chaotic economic
situation in Southern African Development Commu@#DC, countries and abroad, to return to
Zimbabwe to help rebuild the country.

Zimbabwe's public service commission has annoutiaddeachers who resigned between January
2007 and March 1 2009 should be allowed to rejbm profession. It has also waived existing
procedures for re-engaging engineers, surveyorsahdr public servants.

Beitbridge and Plumtree - the busiest entry pa#tis Zimbabwe from SADC countries - have
reportedly recorded an increase in recent weekbénumber of economic and political refugees
returning to Zimbabwe.

Most of them are teachers who fled the countryd®memic and political crisis and sought refuge,
mainly in South Africa and Botswana, where, in @eafion, they took menial jobs for paltry salaries.
Teachers unions estimate that 70,000 teacherthlefprofession between 2,000 and 2008. (IWPR 19
March 2009).
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In its 20 July2009 “Country of Origin Information Reportfor Zimbabwe, the UK
Border Agency indicated there was no recent infeionadentifying any particular
problems for returning failed asylum seekers, astéchin recent times both the MDC
leader and Prime Minister Morgan Tsvangarai andiBeat Mugabe were reported to
be encouraging Zimbabwean expatriates to retutheg@ountry. (paragraph 33).

Reports in late July 2009 referred to politicalleitce in ZANU PF strongholds,
(including Mashonaland East Province, which inchifeitoko) committed by ZANU

PF members against persons believed to be oppogEd¢érnment, and violent
activities of youth militia against opponents Thosports noted an upsurge on violence
ahead of the then planned constitutional makinggss. That report also noted that
ZANU PF and youth militia had become “part and paaf everyday school activities”
(See Zimbabwe — Political violence growing in rural addntegrated Regional
Information Network (IRIN) United Nations, 27 J909. CX 230986).

A September 2009 articl&Zimbabwe: MDC Activist Murdered in Fresh Political
Violencé contained the following reference to the murdeawm MDC activist:

A Movement for Democratic Change (MDC-T) party @isti who had gone into exile in the run-up to
last year’s bloody June 27 run-off elections wasdated upon his return home over the weekend,
police and the legislator for the area, Heya Shokafirmed.

Bikita West Member of Parliament (MP) Shoko saidvitdChingami (32), an ardent MDC supporter
who was an election observer for the party atiteal March 29 harmonized elections, was killegat
funeral in Ward eight, Chirove village under chidfema over the weekend.

Chingami had fled the country for fear of retrilvetiviolence that had hit the country.

"He had come for the funeral wake of his niece whmme ZANU PF youths started accusing him of
being a sell-out who had fled the country. Theytethbeating him up and witnesses said he fled but
was hit by a stone on the head," Shoko said.

Provincial police spokesperson Inspector Phibioamlyo confirmed the incident, but denied the
murder was politically motivated.

"We received a report of murder at a funeral. Tuipects were drunk as there was beer at the funeral
wake. | have not heard that the victim was killegduse of his political affiliation," said Inspercto
Nyambo.

But MDC-T provincial chairman, Wilstuff Sitemererdormed that Chingami, a district youth
chairperson, was murdered for campaigning for tl®0OMr, as well as standing as the party’s elections
observer.

"He was the target by ZANU PF youths aligned tarfer legislator Claudius Makova for vigorously

campaigning for the MDC. They had told him that¥ik die whenever he returns, that’'s why it took
him so long to come back. But this time around réiative had died and he had no option but come
back. We sadly mourn his death, he is a martytgnsere said.

Contacted for a comment, the Minister of Nationablhg, John Nkomo, said he was unaware of the
incident. Nkomo however said that he would investghe matter so that the culprits are dealt with
harshly.

"As the national healing Ministry, we urge peopeahrow their political differences so that the
country can move forward. We also urge the justicgem to deal harshly with the perpetrators of



fresh political violence," said Nkomttp://zimbabweonlinepress.com/index.php?news=1175
accessed on 4 September, 2009 (CX232853))

FINDINGS AND REASONS

70.

71.

72.

73.

74.

The Tribunal finds the applicant is a citizen ofmbiabwe, and no other country. She
was born in Zimbabwe, and holds a passport issyeldb country, which she used to
legally depart Zimbabwe on at least two occasiankta lawfully enter Australia twice
Her claim to refugee status is assessed on the Besbabwe is her country of
nationality.

The Tribunal found the applicant to be a credibimess. Similarly it did not have
concerns about the credibility of the witness whweagevidence of his experiences in
Zimbabwe.

The Tribunal notes concerns raised by the delegjadat the delay in the applicant
lodging her protection application until only dagfser her previous student visa had
expired, and the fact she voluntarily returned itnlZabwe between November 2007
and January 2008. These were legitimate and praapeerns. The Tribunal has
however had the benefit of exploring the situatiotihh her in some detail and has also
accessed material relating to her earlier MRT revremid 2007. The Tribunal notes
that in the MRT hearing she did identify to the MR@r safety concerns about
returning to her home area, although those conaeens not explored at that hearing,
and did not need to be to resolve the issue béfier®RT. Nevertheless, this Tribunal
accepts as plausible her explanation that as heéest visa was restored as a result of
the positive finding by the MRT, she believed itsxmnecessary to pursue protection
whilst that visa was in existence, and she wasimoiniy her studies.

Whilst the Tribunal notes the applicant was pregdoevoluntarily return to Zimbabwe
in late 2007 and early 2008, it accepts her claimsshe had been away from her
family for a lengthy period, and wished to recorineith them, despite existing
concerns she had expressed to the MRT some sixeatlier. It also accepts her
evidence that her understanding of the state afrafin Zimbabwe was not as good as
is now the case. The Tribunal accepts whilst sendt experience any harm on that
occasion, she and her family did not promote tiseshe had returned in the local area
for fear of adverse reaction, and because of Hgestive concerns for her safety she
spent a significant proportion of her time awayrrber home area. Finally the
Tribunal notes her return visit occurred priortie tncident in which her mother was
threatened and assaulted and prior to the incigdatred to by the witness who gave
evidence to the Tribunal. The Tribunal thereforesinot consider the delay in
applying for protection or her willingness to retuo Zimbabwe for a visit in late 2007
are factors that are inconsistent with her claifiead of persecution if she returned to
Zimbabwe now or in the reasonably foreseeable éutur

The applicant raised a number of specific reasonwhich she said she feared
persecution if she returned to Zimbabwe. Theseansidered below.

Member of a Particular Social Group (her fatherasrfily)

75.

The applicant expressed concerns she may facedraraturn to Zimbabwe because
her father is a Church minister, and may be peeckio be opposed to ZANU PF or the



76.

77.

Mugabe government because he did not actively egmeapport for the government.
As such she claimed her father may be imputed enddDC supporter, and she as his
daughter may be imputed with that same opinion.&® said there were (unfounded)
rumours her father may have used church fundsydquaher education in Australia,
and as the recipient of that benefit, she could fatribution. Whilst the applicant
expressed these views, there is no objective egedenshow there is any perception in
her local community that her father is opposed&government, or that he had
misused church funds for her benefit.

In respect to the first of those concerns, thermisaterial before the Tribunal to
suggest ministers of religion generally or of tHau@h to which her father belongs in
particular, face harm because they seek to maiataigutral stand in their church life
or because they would be perceived to be oppostn: tgovernment. Whilst the
applicant referred to an instance where stones theog/n at the home of her father,
the Tribunal does not accept that instance caelaged to or was a consequence of his
apparent neutrality in his church role. It alsosloet accept that her father has himself
experienced past persecution because of his apgparemality, which the Tribunal
considers would be a more likely outcome if suclslaactually existed. In terms of the
second factor (alleged misuse of Church funds)titminal notes if this was the source
of a real risk, it would again be expected thaspas angry with her father would direct
that anger to him in the first instance. The agitccould not identify any objective
evidence of such action, and the Tribunal findsahg no evidence before it of such
action having occurred. Finally, even if her fathad been or was in the future subject
to adverse treatment because of a perception hesed<Church funds, the Tribunal
does not accept such treatment would be for reekarConvention ground.

In light of this, whilst the Tribunal accepts that the purposes of the Convention, a
person’s family can constitute a “particular sogadup”, the Tribunal is not satisfied
the applicant’s membership of her father’'s familyeg rise to a real chance of
persecution for a Convention reason if she retutoedimbabwe now or in the
reasonably foreseeable future. As such the Tribfumdd the applicant'éear of harm
for reason of her membership of her father’s fanslgot well founded.

Actual or imputed MDC supporter

78.

79.

The applicant has never claimed to be a supportereonber of the MDC, nor does she
claim her parents are MDC members. Indeed shehsayfather’s religious position
requires him to be neutral. As such the Tribun&sdwot accept the applicant has any
actual political profile that would lead to her hgiperceived to be an MDC supporter
or a person with anti government views. It is aatisfied she has never experienced
personal harm or been targeted because of herl actuaputed political opinion. In
reaching these conclusions the Tribunal accepts\itence of the applicant herself as
to the absence of past political involvement ompgupfor any political party either here
or in Zimbabwe, and the absence of any claim of pdgerse treatment.

The Tribunal also finds the applicant would noshe returned to Zimbabwe choose to
become involved in politics or political matters.reaching this conclusion it again
accepts the statement of the applicant herselfiisndsue. The Tribunal is therefore not
satisfied the applicant would face persecutiorréason of her actual political opinion

if she returned to Zimbabwe now or in the reasonfrkeseeable future. As such the



80.

Tribunal does not accept the applicaf¢ar of harm for reason of her own political
opinion is well founded.

There is no evidence before the Tribunal to shaaibplicant has engaged in any
activity in Australia which would lead to her deoping any form of adverse profile
with authorities in Zimbabwe, and the applicant esko claim to have been involved
in activities likely to create such a profile.

Overseas study and absence from Zimbabwe.

81.

82.

83.

84.

The Tribunal rejects the claim that lawfully leagidimbabwe as a student and residing
in Australia itself would result in the applicardibg perceived or regarded as being
opposed to the Government of Zimbabwe. It alscctejhe assertion that this alone
would give rise to a real chance of persecutiothieyGovernment of Zimbabwe if she
returned to Zimbabwe now or in the reasonably feable future. Similarly the
Tribunal does not accept studying in Australiadorextended period of time (in the
applicant’s case of almost 6 years) itself creatask of harm, in the absence of some
other risk creating factor. As indicated at therlmeg many Zimbabwean citizens visit
Australia for various reasons, including study, #mefe is no indication they face harm
on return to Zimbabwe. In reaching this conclugio Tribunal accepts country
information set out above and raised at the hedB#RaAT information in 2002 and
2007) that returnees including students from Alistend other “western” countries
are generally at no greater risk than persons m@ngain Zimbabwe. Whilst country
information suggests returnees may scrutinisedutiyoaities on arrival, this of itself is
not serious harm as required to constitute persecun addition, the Tribunal notes
the applicant herself in this case was able toremtd depart Zimbabwe without any
difficulty in 2007/08. As such this reinforces tb@nclusion previously reached that the
applicant has no adverse profile with Zimbabweahaities.

The Tribunal considered the recent articl@ifibabwe: MDC Activist Murdered in
Fresh Political Violencéreferred to above). Whilst that article reinfosc range of
other reports of ongoing political violence in Ziatlwe, it related to a politically active
MDC activist who had “gone into exile” in the rup to the June 2008 elections, and
notes the victim was said to be a “sell out” wredfthe country. The Tribunal does not
consider this article supports the proposition gesons who simply leave the country
to pursue overseas educations are generally abfrisarm on return, but rather
supports the proposition that it is the previoustigal activities, history or profile of

the individual victim specifically that creates thek.

Similarly the Tribunal notes recent country infotioa (also raised at the hearing)
suggests the Government of Zimbabwe has been Bopix@enoting expatriate
Zimbabweans to return and help rebuild the couamy its public services (see
“ZIMBABWE- EXxiles Start to Retufrinstitute of War and Peace Reporting (IWPR) 19
March 2009, and the UK Border Agent§ountry of Origin Information Report’for
Zimbabwe, dated 20 July 2009 set out above). Adhis reinforces the conclusion
previously reached by the Tribunal that this agslichas no adverse profile with
Zimbabwean authorities, and is not currently andidmot be of adverse interest to the
Government of Zimbabwe.

The Tribunal does however accept that where therpersonal factors relating to a
particular applicant which profiles or draws attentto them, the degree of scrutiny



85.

86.

87.

and attention to which they might be subjectedatarn to Zimbabwe from both the
authorities and other entities may well be incrddsecause they have lived in a
country (such as Australia) which is consideredigyGovernment of Zimbabwe or its
supporters to be unsympathetic to the Mugabe ddednambabwe government or
regime. Such attention does not arise solely frormél government agencies or
authorities, but also through informal supportdrthe ruling regime or its elements. In
particular this includes members of ZANU PF andybeth militias which, according
to country information exercise considerable poarat act with relative impunity.

The United States Department of Staimtintry Reports on Human Rights Practices
for 2008 (above) noted that during 2008 and eadR2unlawful killings and

politically motivated abductions increased. Thatome also noted “killings were
primarily committed by members of ZANU-PF, ZANU-RButh militia, war veterans,
and, to a lesser extent, members of the militady@olice” It also notedstate-
sanctioned use of excessive force increased, anlitseforces tortured members of
the opposition, student leaders, and civil socetyvists with impunity. Security forces
refused to document cases of political violencemdtted by ruling party loyalists
against members of the opposition and such petpetrappear to act with relative
impunity. In relation to the specific area from winithe applicant originates
(Mashonaland East) there are credible reportsaAdlU PF and youth militia

activities against perceived opponents were inangaswards the middle of the
current year. (SeeZtmbabwe — Political violence growing in rural agdntegrated
Regional Information Network (IRIN) United Natiors7 July 2009 CX 230986
above). This information is consistent with the exgnce described by the witness who
gave evidence to the Tribunal on his recent rettmehat area.

In this case the applicant has given credible exddesupported by correspondence
supplied by her mother of a heightened degreetefast about her situation by local
ZANU PF and youth supporters in her home area. irtadérial suggests her mother
(an education worker) was assaulted and threateynedch persons ostensibly because
of her daughter’s presence overseas. The applicanided a copy of a letter from
local education authorities to the regional edweasiuthority in Zimbabwe detailing
the incident in which her mother was threatenedcurestioned by local ZANU PF
supporters about her daughter in Australia. Shealssable to provide evidence from
her witness that he experienced similar levelsugistjoning on his return to Zimbabwe
last year by local youth militia or ZANU PF suppad, and was assaulted ostensibly
because of his time overseas and a perceptionogg supporters that he did not
actively demonstrate loyalty to the ZANU PF causach activities whilst not
conducted by formal State authorities themselveswere carried out by non state
agents, who, according to country information saslthe United States Department of
State ‘Country Reports on Human Rights Practicks 2008 (above) enjoy relative
immunity from sanction by State authorities.

Whilst the Tribunal does not accept there widespreterrogation of or harm to
returning students by such non state actors, snddse and in the local area involved,
there have been examples of this occurring, wighvitiness and the applicant herself
being the subject of attention by such groups. uhswhilst the Tribunal does not
accept there is a general risk to returnees pfrdeving been in Australia, in this
particular case it cannot dismiss as fanciful onate the possibility this applicant



could attract such attention from local ZANU PFyouth militia members in her area,
as did her mother and her friend who gave evidémtiee Tribunal.

88. Country information makes it relatively clear tiparsons attributed with anti-
government beliefs or opinions (whether actualeceived) face very real risks,
including death or significant injury from eitheo\gernment supporters such as ZANU
PF supporters, youth militia or war veterans. (BeeUS Department of Stat€6untry
Reports on Human Rights Practitésr 2008 (above). Such risks clearly amount to
“serious harm” as required by s91R(1)(b) of the. Atte Tribunal is also satisfied the
reason the applicant would face such persecutidn@so a perception she is opposed
to the government of President Mugabe, or is noAU PF supporter. This amounts
to an imputed political opinion and falls withiretscope of the Convention.

89. The Tribunal is also satisfied if the applicant wa$ace such harm, she would be
unable to obtain effective protection from suchnm@om authorities in Zimbabwe.
The harm she fears (and that the Tribunal accej$sg is from non state agents such
as the ZANU PF or Youth militia supporters, who wone to act with impunity,
despite the creation earlier this year of a “U@iyvernment In reaching this
conclusion the Tribunal accepts the UK Border Ager@perational Guidance Note
(above) indicating political intimidation, torturiepprisonment, rape and murder were
perpetrated by various groups including ZANU P&yt militia and war veterans. As
such the Tribunal is not satisfied the applicantidwealistically gain effective
protection from authorities in her home area ifj&ed by such non state agents.

90. Accordingly, the Tribunal is satisfied there is mdihan a remote risk the applicant
would face serious harm amounting to persecutioetifrned to Zimbabwe now or in
the reasonably foreseeable future for reasonsrafiiputed political opinion. The
Tribunal is therefore satisfied this applicant dfse a real chance of persecution if
returned to Zimbabwe now or in the reasonably feeable future, and finds she has a
well founded fear of persecution for that reason.

Third Country protection and relocation

91. There is no evidence the applicant has any legalfgrceable right to enter and reside
in any other country, and the Tribunal is not digiisshe has such right. The Tribunal
therefore finds she is not excluded from Australigrotection by s36(3) of the Act.

92. The Tribunal is satisfied the harm this applicaaré and the Tribunal finds exists in
her local rural area would not be avoided by hepty relocating to another part of
Zimbabwe. In reaching this conclusion the Tribuaatepts the submission by the
applicant that as a single young woman, relocabasome area lacking in family
support would be extremely difficult, as would lgpable to blend intd such a new
area without attracting adverse interest or atbentf ZANU PF and Youth supporters
in the new area.

93. Whilst the Tribunal notes the applicant was, ondwen evidence, able to stay with an
older widowed relative in Bulawayo when she lashine Zimbabwe that option is no
longer available as the relative concerned hasheecently moved from that area to
the applicant’s home area to be with her immedeataly. As such the Tribunal does
not consider this particular applicant, given hagke female status, her income earning



skills, and lack of family support, could reasoryaid expected to relocate to another
part of Zimbabwe in order to avoid the identifiegrgecution.

CONCLUSION

94. The Tribunal is satisfied the applicant is a persowhom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfies the
criterion set out in s.36(2) for a protection visa.

DECISION

95. The Tribunal remits the matter for reconsideratiotin the direction that the applicant
satisfies s.36(2) of the Migration Act, being agmer to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of
direction pursuant to section 440 of Megration Act 1958
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