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NO QUESTION OF PRINCIPLE
IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY VID 1001 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appsdlant
AND: MZXPA

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: SUNDBERG J
DATE OF ORDER: 29 FEBRUARY 2008
WHERE MADE: MELBOURNE

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The orders of the Federal Magistrates Court dieaside and in lieu thereof it be
ordered that the application to that Court be disenl with costs.
3. The first respondent pay the appellant’s cokteeappeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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This is an appeal by the Minister for Immigratiand Citizenship against a judgment
of a Federal Magistrate allowing an application fodicial review of a decision of the
Refugee Review Tribunal (the Tribunal). Pursuans @b(1AA)(a) of theFederal Court of
Australia Act1976 (Cth) the appeal is heard by a single judge.

The first respondent (the respondent) is a Lelmoégzen who arrived in Australia
on 12 July 2002. On 21 August 2002 he lodged aticgtion for a protection (Class XA)
visa. A delegate of the Minister refused the appion. The respondent applied to the
Tribunal for a review of that decision. That apption was dismissed.

The respondent claimed that due to his politigahion and support for Lebanese
Forces (LF), and his comments critical of the Syaiesident, he held a well-founded fear of
persecution by Syrians, pro-Syrian Palestinians @odSyrian Lebanese. He also claimed
that his brother had been killed and that he haah bereatened by Syrians and Palestinians.
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The Tribunal found that the respondent’s brothes wot killed by Syrians, as the
respondent’s evidence on the date on which, angldee where, his brother was killed was

inconsistent with what appeared on his death czatd.

The Tribunal also found that the respondent wasanmember of the LF as his
evidence was vague and contradictory, and counfoymation indicated that the LF was a
Christian group, and he was unable to explain Wiigy drganisation would accept a Muslim
as a member. As such, the Tribunal found that #spandent was not imputed with any
political opinion that attracted adverse politia#lention. The Tribunal further stated that the
respondent’s claim that, as an anti-Syrian natiefjdle found the LF to be a natural political
home for his views, was inconsistent with inforroatithat there were other anti-Syrian
groups of a secular nature, (with non-Christianpsuiers), who were also operating in

Lebanon.

The Tribunal also found that the respondent didhmake any critical comments about
the Syrian President as he failed to outline wiaenl to whom, such comments were made,
and the details on how the Syrian and pro-Syriababhese came to know about such
comments. The respondent was also unable to pralatels of when he was attacked as a

result of such comments being made.

The Tribunal noted that the respondent’s evidesgggesting that he was on a
Lebanese computer blacklist was vague, and foumat aleged arrest warrants for his

apprehension were not genuine.

On the respondent’s application for judicial revim the Federal Magistrates Court,
he pressed only two grounds. The first was thatTibunal's decision was affected by
apprehended bias because of a letter dated 4 008, 8ent to him pursuant to s 424A of the
Migration Act1958 (Cth), which stated:

The Tribunal has information that would, subjectatty comments you make,
be the reason, or part of the reason, for decidimag you are not entitled to a
protection visa.

The Tribunal received written and verbal evidenceyour behalf from [14
named persons]. All of these people are eitherectetatives of yours or have
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been known to you for many years. As such, theg hastrong incentive to
ensure the success of your application for protecti

This information is relevant because an inferenagy rbe drawn that the
witness evidence provided by these people is matige and lacks credibility.

You are invited to comment on this information.

His Honour found that the Tribunal’s decision vedifected by bias. He said at [19] to
[32]:

... the first part of that statement [“All of thesegple ... protection”] is
unobjectionable ...

The second part of the Tribunal’s letter is, howeywoblematic. It does
indicate a predisposition.

That, however, is not the end of the matter. Thiéuhal's reasons for

decision were lengthy and detailed and traversddtte matters before it.

There is nothing in the reasons that suggeststtt@i ribunal gave any effect
to the predisposition to which | have referred.

As | have said, the central critical finding, asseems to me, made by the
Tribunal was its rejection of the 1981 incident otwing the death of the
Applicant’s brother. In the entire narrative, thatas the most compelling
piece of evidence advanced by the Applicant, arglalgarly on one view the
wellspring of all his subsequent misfortunes.

Having disbelieved the Applicant about that incigléinis not surprising that
the Tribunal went on to dismiss numerous other espef the Applicant's
story.

Similarly, the findings made by the Tribunal abde other witnesses to
whom reference has been made turned upon detaielyses of what it was
that the witnesses actually said to the Tribundie Teal issue is whether,
taking the [s 424A] letter in context and lookingtlae Tribunal's reasons as a
whole, the Tribunal was open to persuasion.

This is a finely balanced matter. Apart from thegée offending sentence set
out in paragraph 18 above the Tribunal's reasons fecision were
unimpeachable. They contained findings which ctade been fatal to the
application even if one wholly ignores the mateahbut which the Tribunal
expressed its scepticism.

Nonetheless, if one accepts, as | do, that theuhabhad a preconceived bias
about the Applicant’s friends and relatives, how cae be sure that that did
not affect the other findings the Tribunal made&m not able to be so.
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In the circumstances of this case the “hypothetfealminded lay person ...
might reasonably apprehend that the Tribunal ... might have brought an
impartial mind to the resolution of the assertion be denied” (per
Mansfield J in SZCSC v Minister [2007] FCA 418 38]).

The second ground was that there was no evidensepport the Tribunal’s finding
that there were other anti-Syrian groups of a sequéiture in existence for many years. His
Honour found at [12] to [13] that this issue wag antical to the Tribunal’'s findings, and

that there was country information referred to liogy Tribunal to support its conclusion.

The appellant contends that the Magistrate emefthding that the Tribunal’'s letter
disclosed a predisposition or preconceived biasiatiee genuineness or credibility of the
named persons, and that a hypothetical fair-middgdgerson might reasonably apprehend
that the Tribunal might not have brought an im@édntaind to the resolution of the matter. It
is contended that the Magistrate should have Inald t

(@) having regard to the content and purpose ofsd@4A letter, as well as
the Tribunal's reasons as a whole, the Tribunal didt have a
predisposition about the genuineness or credibitifythe applicant’s
witnesses, or alternatively did not have a predsen that was
incapable of alteration; and/or

(b) a hypothetical fair-minded lay person who wasperly informed about
the nature of the proceedings before the Tribunad éhe statutory
provisions applicable to those proceedings would neasonably
apprehend that the Tribunal might not have brougitimpartial mind
to the resolution of the question to be decided.

In order to establish apprehended bias on the @athe Tribunal, it must be
demonstrated that a fair-minded and informed persaght reasonably apprehend that it
might not have brought an impartial mind to bearitsndecision:NADH v Minister for
Immigration and Multicultural and Indigenous Affaif2004] FCAFC 328 at [14]. IR v
George(1987) 9 NSWLR 527 at 536 Street CJ, with whomdYiain and Finlay JJ agreed,

considered the import of the word “reasonably’hattformulation:

The reasonable apprehension of bias, which is tne of the test, turns very
much upon the adjective ‘reasonable’. It is not wgto that there be some
apprehension of some uninformed and [uninstrucpeason.
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To the same effect are the observations of Priesthel Clarke JJA i1$ & M Motor Repairs
Pty Ltd v Caltex Oil (Australia) Pty Lt1988) 12 NSWLR 358 at 379-380.

The hypothetical fair-minded and informed persavuld be aware of the nature of
the Tribunal’s review functions and proceedings] &mat the Tribunal would not invite an
applicant to a hearing unless, on the material lavia to it, it had already reached a
preliminary view unfavourable to the applicant. Thalows from s 425 of the Act, which

provides in part:

(1) The Tribunal must invite the applicant to appeefore the Tribunal to
give evidence and present arguments relating toidbges arising in
relation to the decision under review.

(2) Subsection (1) does not apply if:

(@) the Tribunal considers that it should decide teview in the
applicant’s favour on the basis of the materialdvefit ...

Such a preliminary view does not establish apprééénbias: VFAB v Minister for
Immigration and Multicultural and Indigenous Affaij2003] FCA 872 at [23] an&ZBAE v
Minister for Immigration and Multicultural and Ingenous Affairs[2004] FCA 965 at
[15]-[16].

An informed and instructed hypothetical person Malso know that the Tribunal is
an inquisitorial body, and is not required uncatig to accept an applicant’s claimdinister
for Immigration and Ethnic Affairs v GUd997) 191 CLR 559 at 596. It is required under th
Act, in performing its review function, to considehether or not it is satisfied that an
applicant meets the criteria for a protection vigaot so satisfied, it must refuse to grant the
visa. SeéMinister for Immigration and Multicultural and Ingdenous Affairs v VSAF of 2003
[2005] FCAFC 73 at [16]-[18]. The Tribunal is acdorgly required to assess the probative
value of evidence put before it by an applicant.evéhthe Tribunal perceives weaknesses in
that evidence, it is entitled vigorously to tesittevidenceRe Refugee Review Tribunal; Ex
parte H(2001) 179 ALR 425 at [30].

Accordingly, under the Act, the expression of eliprinary view, even on a critical
matter, does not establish bias. At common lawt {thandependently of the special features

of the Act that bear on the ambit of apprehended)bithe courts have accepted that judges,
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tribunals and administrators may properly, and @wdesometimes should, express a
preliminary view so as to alert a party to concehey may have and thus afford the party an
opportunity to rebut that view. Thus Kaycliff Pty Ltd v Australian Broadcasting Tribunal
(1989) 90 ALR 310 at 319 a Full Court (Lockharth®is and Gummow JJ) said:

expression by a court or tribunal of its currenewi of an issue may be
advantageous on occasions, rather than otherwike. rliles as to apparent
bias must be balanced against the desirability ti@oughly fair contest and

the latter may positively favour a disclosure, withany equivocation, of an

opinion held by the court or tribunal at a partianlstage of the proceedings.
In the absence of such disclosure, there may hestiigd resentment on the
losing side, based on their not having been madmawf the direction of the

thinking of the court or tribunal on a particulassue and not having been
given a fair opportunity to turn it into another tha

In Richmond River Broadcasting v Australian Broadaastilribunal (1992) 106
ALR 671 at 681 Wilcox J, after referring to tKaycliff passage quoted at [15], said:

It is an everyday event for judges to indicatedartsel, during the course of a
hearing, their impressions of a case, includingrtimapressions of withnesses
and of the facts. They do so to assist counsd. dtways an advantage for
counsel to know the way in which the judge’s msavorking; submissions
may be targeted to the aspect of the case whitloubling the judge. Where
a judge takes this course nobody would suggestth@judge ought to be
disqualified from concluding the case. The reasothat the judge is merely
expressing a tentative view and inviting a respomk&h he or she may take
into account in determining whether to adhere toalsandon, that view in the
final decision. The readiness to listen and be padgd is the critical matter.

The critical matter to which his Honour referredthe final sentence is reflected in
the observations of Gaudron and McHugh JLaws v Australian Broadcasting Tribunal
(1991) 170 CLR 70 at 100:

When suspected prejudgment of an issue is reliedn uf ground
disqualification of a decision maker, what must fbely established is a
reasonable fear that the decision maker’'s minaigrejudiced in favour of a
conclusion already formed that he or she will ndtierathat conclusion,
irrespective of the evidence or arguments presented

See alsovakauta v Kelly(1989) 167 CLR 568 at 57Glynn v Independent Commission
Against Corruption (1990) 20 ALD 214 at 219 andWinister for Immigration and

Multicultural and Indigenous Affairs v Jia Lege(®2001) 205 CLR 507 at 532, 564. As Dr
Forbes puts it, there will be no apprehension aslif a tribunal tries to assist the parties, or
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to enlighten itself, by indicating that it has ayisional view, subject to further evidence or
argumentJustice in Tribunal@™ ed (2006) at 301-302.

Section 424A is important in this connection.dltal statutory variant of the concept
the subject of the discussion in [15] to [17]. Sadi®on (1)(a) requires the Tribunal to

give to the applicant, in the way that the Tribunahsiders appropriate in the

circumstances, particulars of any information ththe Tribunal considers

would be the reason, or a part of the reason, féirraing the decision that is
under review.

In the present case the Tribunal was not satisbadthe material initially before it,
that the respondent was entitled to a visa. Itefoee invited him to appear before it to give
evidence and produce argument. After that, it $tdd concerns, and drew them to the
respondent’s attention by way of the s 424A lefiére final sentence of the letter, which is
all that troubled the Magistrate, said that anrieriee may be drawn that the evidence of the
relatives and friends lacks credibility. It doeg awgen express a tentative or provisional view.
It alerts the respondent to a possibility. Haviegard to what has been said at [15] to [17],
that warning, or that encouragement to the respanidesupplement his material or dispel
the Tribunal’s concerns, is not a prejudgment aodsdnot show a mind so prejudiced in
favour of a conclusion already formed that will et altered irrespective of the evidence or
arguments presented. As Finn J sai®#IDTU v Minister for Immigration and Citizenship
[2007] FCA 1135 at [8]:

It is not bias for a Tribunal conscientiously tdléev and apply procedures
prescribed in the statute under which it is actir@pction 424A is such a
procedure.

This conclusion is borne out by what happened. fEspondent provided additional
material from his relatives and friends. The Triluimased its decision on its adverse findings
about the respondent’s credibility. That is notssue on the appeal. It then gave its reasons
for attaching no weight to the evidence of thetreds and friends. For example, it gave no
weight to the evidence of Hassan Hassan becaube ohgue, undetailed and general nature
of his evidence. It particularised these deficieacihe did not state why the police were
actually looking for the respondent despite theaspmity to do so. He said he did not know

what the respondent’s problems actually were: that he had problems. He did not provide



21

22

23

24

-8-

any explanation as to how he knew the people whe wmoking for the respondent were

Syrians.

Similarly with the respondent’s daughter Fatimaer Hevidence was accorded no
weight. Her claims were vague and lacking in de@ile did not say where the events she
described took place or why the authorities hadiqular interest in the respondent. The
respondent’s wife’'s evidence was given no weigttabse it contained no details of time,
context or why swearing at President Assad caused respondent problems. The
respondent’s son Hussein’s evidence was accordederght because it was vague and was

inconsistent with documentary evidence.

The evidence of the other witnesses (whom it ifled) was also accorded no weight.
At page 37 the Tribunal said these witnesses maale meneral claims than those it had

specifically dealt with:

The general claims made in this regard by the 8#Be over time, apart from
the claims specifically discussed above, are vagqukundetailed. They refer
to the applicant’s problems with Syrians, the Bla'&arty and Lebanese
authorities over time but apart from essentiallgteging the applicant’s own
claims or making vague comments that the applitet ‘problems’ with
Syrians and others in Lebanon they do not providg @direct or first-hand
evidence of when the applicant suffered any speaifiparticular problems,
what these specific or particular problems werehow the withesses in each
case came to know about them. Based on the vaglaratetailed nature of
this evidence | have not placed any weight on imwmaking my decision in
this matter.

What is important about the Tribunal’s treatmehtlos evidence is that it did not
reject it because it was given by the respondentaives and friends. It does not makey
adverse credibility findings about these witneskgsglone on the basis of their ties with him.
It is clear, therefore, that while the Tribunakdtér referred to the possibility that an adverse
inference might be drawn as to the credibility fuéit evidence on the ground of relationship
or friendship with the respondent, it did not im dtecision do that. That strongly suggests that

the Tribunal's mind was not closed and was capabtdange.

The Magistrate said it was not necessary for thieuhal to write the s 424 letter; it
could have made adverse findings about the witsegstout it. It is not clear what, if

anything, the Magistrate made of this, assumirtg tbe correct. On the assumption that the
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“information” in the letter did not attract s 424#js can have no bearing on the prejudgment
issue. That the Tribunal may have gone further tieguired to provide the respondent with

an opportunity to comment cannot lead to the imfeeethat it had a closed mind and was
incapable of persuasion.

As is apparent from the foregoing discussion,ftmemation of a preliminary view or
predisposition does not establish apprehended Hmsever the Magistrate’s reasons appear
to equate a predisposition with bias. The “predsgjmn” referred to in the second and third
paragraphs of the passage from the reasons quof@jdbecomes “preconceived bias” in the
eighth paragraph, without any reasoning processjung the conversion.

Allegations of bias, whether actual or apprehendedst be firmly establishedRe
Minister for Immigration and Multicultural AffairsEx parte Epeabaké001) 206 CLR 128
at [90]. The evidence does not establish a reasersgdprehension of bias, let alone firmly

establish it. The appeal must be allowed.

Even if a case of apprehended bias had been matdeetief should have been
refused. A party aware of the right to claim biagynexpressly or impliedly waive that right,
despite the rule that bias destroys jurisdictidakauta v Kellyat 587. An informed waiver
cures the defect, and the party cannot challengérithunal’s decision for bias unless a new

course of complaint arises: Forbes, op cit, at 285.

A claim of bias should be made at the commenceroénhe hearing or so soon
thereafter as the relevant facts are knovekautaat 577-579 per Dawson J. A party who is
legally represented is not generally allowed tseadbias for the first time in later court
proceedings, unless unaware of it until after tieeislon was madéWVentworth v Rogers
(No 12)(1987) 9 NSWLR 400. And see Forbes, op cit, at. & Magistrates’ Court at
Lilydale; Ex parte Ciccong¢l1973] VR 122 contains a detailed examination e tnatter.
There Mclnerney J found there was a reasonableebppsion of bias on the part of the
magistrate. However his Honour refused to grantiareri because the appellant, with
knowledge of the facts entitling him to object t@@ntinuance of the proceeding before the

magistrate, did not object but took an active pathe proceeding down to judgment.
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That is what happened here. The respondent waall aelevant times legally
represented. His lawyers were aware of the faats uipe basis of which, much later, a bias
claim was based. That is to say, they and theentkvere aware of the Tribunal’s letter from
the moment it was received. Yet they made no comptex bias, and no request that the
Tribunal member stand aside. Rather the responaeted upon the Tribunal’'s hint that
further material might be in order, and assemblanierous statutory declarations from many
of the witnesses named in the letter. Most of thientheir declarations, objected strongly to
the Tribunal’'s suggestion that they might not benig the truth. Yet the bias claim was kept
under cover, and was used only when the case wains the respondent. For those reasons
| would have refused relief, in the exercise of whgcretion, had the bias case been

established.

| certify that the preceding twenty-
nine (29) numbered paragraphs are a
true copy of the Reasons for
Judgment herein of the Honourable
Justice Sundberg.
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