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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipplicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Buiidganmal), arrived in Australia [in]
September 2008 and applied to the Department ofignation and Citizenship for a

Protection (Class XA) visa [in] October 2008. Tletedjate decided to refuse to grant the visa
[in] December 2008 and notified the applicant & tiecision and her review rights by letter
[on the same date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Janu20Q9 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
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191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsine for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

The following personal details of the applicant &ed written claims are contained in the
protection visa application lodged [in] October 800

Application for Protection Visa

The applicant claims to be a citizen of Burma (Myan). The applicant was born and
educated in Burma. She is 47 years of age haviaeg bern on [date deleted: s431(2)] and
speaks Burmese. She is a Buddhist and describextb@pation as “office manager”.

The applicant is widowed and has three childreo, daughters and a son. Only her
youngest daughter currently lives in Burma.

The applicant arrived in Australia [in] Septemb80& travelling on a Burmese passport and
entered Australia on a Visitor visa granted [in]gagt 2008.

The application for a protection visa was accomgeiy a Statutory Declaration by the
applicant dated [in] September 2008 claiming that;

“1, [applicant] recruitment consultant of [address}he state of Victoria make the following
declaration under the Statutory Declarations AG99

That:
= | was born in Yangon, Myanmar on [date]

= | am a Myanmar citizen

= | was born and brought up as a Buddhist

= | attended secondary school to level year 9 in 1977

= | was married in 1977 and have three children. Mstfand had a transport business

= My husband passed away in 1998. After his deatid the business and started working at
[Company A] as an employment consultant.

= As a Buddhist | used to go to monastery very ofteiaw monks being treated in a way that |
had never seen before: they were shooting andidiéiveryone. | saw military officers hitting
and abusing monks and making lots of noise andtamgethem and shutting thousands of
monks inside their monasteries under armed guardi®arricading the streets of Yangon
They took away the money given to the monks astitmma The monastery was destroyed.
When | saw that | felt very angry, sad and sympatheith the monks.

=  When | saw the treatment of the thousands of mbbkgsame involved in antigovernment
activities. | began distributing brochures for thenks to arrange a protest in Yangon Part of
the monk's protest included refusing to take almmfanyone connected to the military
government. | decided to help them by providingdfemd water and | also participated in
marches. [Person 1],, the assistant Abbot, cameetdisguised in plain clothes asking me to
make copies of a letter that he gave me for [Pe2$ar [location] monastery The letter urged
the monk not to surrender under the heel of théanyjl | did what he asked me.



= Since the authorities found out that [Person 1] iwaslved in the distribution of brochures
they arrested him. | fear that when they interredaim, he will reveal my involvement and
that he received brochures from me. When [Persavag]arrested | was informed by other
monks from [location] monastery that | should hide the authorities knew about my
activities and my intentions.

=  From February- August 2008 | went into hiding byvimg to Mandalay and Pagan. | kept
moving from place to place with no fixed address.

= My boss, [name] also a religious person knew theéd helping the monks and she supported
me financially so | could hide from the militaryfioers.

= My boss, [name] had a friend in Australia who isfarstralian citizen and who gave me an
invitation letter to come to visit Australia.

= | came to Australia on [date]/08/2008 as a visitam extremely concerned and worried that |
would be thrown into prison if | go back to Myanmas a political activists. | was involved
in anti-government activities by supporting monksaould be arrested by the Authorities and
would be abused and tortured, and there are intsdenvhich political activists have not only
been beaten while in detention but have been usxdezme physical, psychological and
mental torture.

= As afemale prisoner, | am really concerned abouhealth and safety and that of my
children. | fear being killed, raped, imprisonedidartured.

= In view of all the above circumstances, | now fidahve no choice but to apply for protection
from the Australian government, | fear persecufrom the Myanmar government on account
of my support for the monks in their antigovernmeratest.”

25. [In] October 2008 the applicant provided the Demparit, through her advisor, the following
Statutory Declaration dated [in] October 2008 vétrequest that it be taken to contain the
applicant’s claims in place of the Statutory Deaten which accompanied the application:

“STATUTORY DECLARATION ACT 1959

| [applicant],recruitment consultant of [addresdhbile:[number], in the state of Victoria make the
following declaration under the Statutory DeclaratAct 1959.

That. .. .

. | was born in Yangon Myanmar on [date]

. 1 am a Myanmar citizen.

. | was born and brought up as a Buddhist

. My father's name is [name] and my mother is [np{Deceased)
. | was married in 1977 and have three children

1. [Child 1 and date of birth]

2. [Child 2 and date of birth]

3 [Child 3 and date of birth]

. My husband died on [date]10-1998 and | had toggtie my life as a widow with three
children.

To tell you sincerely and truthfully, | had nevawolved in the politics because Iwas very afraidhis
cruel military Dictators. As | had to look aftertlthree siblings | stayed away from them as far as
possible.

In my heart, | disgusted them because they doamat the suffering of people and care only for
themselves. The generals are tremendously riclsame people can eat only one meal a day and some
are so poor that they can not eat rice and theg tabuy a bottle of gruel for Kyats 200 and driak
survive.



They are using three four expensive cars but saoplp have no money to pay the bus fare and they
have to walk to jobs.

The latest crackdown is that the Junta had incceteeregistration fee of Satalite from 5000/Kytats
one million Kyats so that people could not watcligien the T.V or listen BBC news If a person is
listening V.O.A or BBC, he could be arrested anat $& jail without a trial.

As you all know the Junta had killed thousandstadients in 88 pro-democracy insurrections. Arrested
Daw Aung San Suu Kyi for nearly 20 years. Now oro2September 2007 they had killed hundreds of
vulnerable monks and students and also arresteds0@® peaceful demonstrators.

| am a devoted Buddhist and | had never heard irmntiye life that they killed, kicked, and dragged
away peacefully enchanting Buddhist prayers momkthe street of Yangon Much to my disgust the
military Regime is perfidious and unscrupulous.

On one unfortunate evening in October 2007, my geshdaughter [Child 3] and | were preparing to
have our dinner at our house, two people dresséatmgrs came to our door and knocked. | went to
the door and saw my Reverent Sayadow [Person &$eldein mufti clothes. | was so surprised to see
him in ordinary clothes. | opened the door andHem in. This monk is the Assistant Sayadow from
[location] Monastery where we used to go on Buddbibbath days to keep the Sabbath and to
observe the sermons.

| respectful Kow-tow him offered them to sit anded- What had happended Sayadow? He said as
you might have heard, those dogs (referring tcstidiers) came and raided our monastery, ransacked
and all donation money were confiscated and thd Addot was taken away. He was fortunate
enough that he was at another monastery holdirgr@tsmeeting with other monks from other
townships.

When he came back, he was stopped by other monke go back and explained him how the
monastery was destroyed and the special branctepetre looking for him. So he had to disrobe and
travel incognito. His eyes moistened with tearslevBikplaining his story.

Later he took out a piece of paper from his undarpad said now Special Branch Police are looking
for him. It is very difficult to move around so lmplored me to copy this agitating leaflets as mash

| can and go and give these to Sayadaw [Persao] [location] monastery at [location] Township.
([Location] is about 50 miles from Rangoon)

Tell him that | send it to him, mentioning my nahe continued. His face bore and deep imprint of
suffering.

When | read the letter it states:

"LET'S STRUGGLE TO FREE OURSELVES FROM THE SHACKLES DICTATORSHIP"

Dear fellow monks and democratic people of Burm@addy 45 years have elapsed since the military
Dictator look over power. They did nothing good floe people but only themselves and their
henchmen. They have ruthlessly killed thousandsariks and students who were peacefully

expressing their views.

Human rights situation had deteriorated sharply@emple are deprived of human rights lacking the
necessities of life

Prices of everything is soaring sky-high. 80% &f plopulation are leading a life of privation and
people are suffering hell on earth.

Now they dare to arrest the Reverend Sayadows (shdatked with boots, tortured and disrobed them
So on the 4th of January 2008 (the Burma's Indegreselday) at 8 am morning, let us show our
courage and solitary strength of all people ledhgymonks.

Reverend Sayadow [Person 1]

After | had read the letter, it made my fresh crbapl thought of myself... if these respectfulesnd
monks could take the risk for the suffering of peapwhy | should not help them?



So | went in my bedroom and gave 30000/Kyats (wksamuivalent to A$30) to the monk and told
him to use this money as Nawa Khama (To use whatdsssary for the monks) and also | promised
him that | will fulfill his wish

He was very happy and gave me the blessing andfteftdrinking the sweet drinks my daughter had
offered.

He also reminded me to deliver these pamphletswhin | met with Reverend [Person 2].

When they lets, | lost my appetite to eat my dinftewas the most exciting experience that | haxer e
had. The thrill runs up and down my spine. | wentry room to change my dress. | told my daughter
to stay home with my father w ho is 81 years of age

| took a taxi and left to see my friend [name] wias a copier. She is working as a general secratary
a foreign company. She is like a sister to me.

| copied about 200 copies of the letters and caao& bome. The time was about 10pm already and |
decided to go to [location] the next morning.

The next day about 7 am | took my daughter [Ch]ldr8] went to [location] by a taxi- | fold the
papers with a towel and put it under my seat. Tipetdok about half an hour and | was all the time
reciting Than-Boad-Day the blessing of Buddha tsdfe and well.

When we arrived [location] | asked one of the tris man where the [location] monastery was? He
showed us and we arrived there. It was a doubls-bigilding and | saw one young monk and | asked
him where the Reverend [Person 2] would he andalteSayadow is upstairs and my daughter and |
went up asking the taxi driver to wait in the car.

Upstairs we saw an elderly monk sitting on his . paid our respect by Kowtowed him. | asked are
you Rev. [Person 2] just to make sure.

He nodded his head and said "yes | am, what you2ntde asked. Then | explained him the situation
and gave him the pamphlets.

He read the top one and smiled and asked me "H&evs [Person 1]" He is alright Sayadow" |
replied.

He then said don't worry tell him | will do the tes

| took out 20000 Kyats(A$ 20) and offered him aadighis is for your Nawa kaama Sayadow please
allow us to go. He blessed us and we came back.

What a relief ! | have done my duty for the peopi®urma.... But if the Junta found out what | did.
is a very serious offense. | would be arrestedstdaversive activities and even sentenced to ydars o
imprisonment or even death.

| lost all sense of balance and consciousness Winémk of it. | could hardly sleep at nights.

| was always exciting what might happened on tliependence day. | hardly slept at my house during
those days. | visited Mandalay for few days moweBagan the next week and visiting my relatives
house few days in each house.

One afternoon in November my daughter rang me moecoome because she wanted to tell something
urgent. | was so worried that something might haagpened. So | took leave from my work and |
went back home. When | saw my daughter she tolthatethe younger monk who came to our house
last month came and told her that Sayadow [Perfarad arrested by the Special Branch police
yesterday and advised us to hide somewhere or veryecareful.

| was totally shocked my mind was in a completechabhat to do? My daughter's voice was also
shivering with excitement and fear.

We do not know how our Sayadow will be tortured whe might disclosed the secrets. When the
Special Police will come to arrest me!



We even thought of going to Thailand Refugee carmpwe are only two females it would be very
difficult to bear the hardships of the Refugee chanwWhat will happen if we were caught on the way
to Thailand? So we dare not go there- | leave ritl fa the lap of Buddha.

Fortunately, in December [date],,an Australiareeiti [Person 3] came to Burma to visit his relatives
We became friend at a party. He is a kind heartad. iHe was separated with his wife and staying
alone. He gave me an invitation letter to visit thaka.

| came to Australia on [date]/08/2008 as a visit@m extremely concerned and worried that, number
one person who wrote the anti-Junta monk Sayadevs{f 1] was arrested and if he was tortured and
put under duress | am going to be in big trouble.

In light of the above circumstances | face a réaince of persecution if forced to return to Burina-
therefore respectfully request that | be grantedgation by the Australian Government.”

26. In the letter from the applicant’s advisor dated Dctober 2008 was also a letter from
[Person 3] stating that the applicant had beereplamder pressure by her uncle [Person 4] to
sign the original Statutory Declaration which dut contain all she wanted to say.

27. [In] January 2009 the Department received a |étten the Managing Director of [Company
A] stating as follows:

[Company A]
Dear Sir

[Applicant] was appointed on a probationary basi€ampany A] from ([date].5.2008). As she
wished to go to Australia, and requested a lettanfour company, we gave a letter of
recommendation upon her assurance and undertdianghie was free from all involvement in politics.

She left for Melbourne on [date]-09-08. But soateshe arrived in Melbourne, she requested a lette
from us to say that she had been employed by aqupaay for the last two years; which was an
untruth. Therefore we refused her request.

But it has recently come to our knowledge, throtighlocal offices of some of our friends in
Melbourne, that she has forged our company letéetlzes well as the seal and signature of our
company's Managing Director on a document falsebggting her employment by our company as
stated above.

Therefore, we respectfully take this opportunityrtiorm the Australian Embassy that we totally
denounce the act of the said [applicant] and dedlzat we, Myanmar [agency] are not involved in any
political activities, locally or abroad, that woub# detrimental to the good relations betweenwar t
countries.

Yours sincerely
[name]
Managing Director

[Company Al

Application for Review

28. Following the primary decision to refuse the praitatvisa an application for review was
lodged [in] December 2008. [In] January 2009 thibdmal received a Statutory Declaration
from the applicant stating as follows:

“1, [applicant] of [address] in the State of Vici@r Unemployed, do solemnly and sincerely declare
the following:



1. I make this Statutory Declaration in responsissaes raised by the Department of Immigration
and Citizenship in the refusal of my application dgprotection visa dated [date] December 2008.

2. | say that the contents of my Statutory Declaratiated [date] October 2008 remain true and
accurate as they relate to my claims for asylumistralia.

3. The contents of my Statutory Declaration datidd] September 2008 are incorrect. My relative
[Person 4] assisted me with that statement andanislated almost everything | said. When he read it
back to me 1 told him that it was all wrong butyedled at me and said that | had to sign it because
had no time. He said that if | did not sign it amhd it to the Department immediately | would net b
able to apply for a protection visa. | felt thdtad no choice so | signed it.

4. | wish to clarify that [Person 4] is just a dist relative, not my uncle. In the letter that goer 3]
wrote to the Department of Immigration and Citiz@pshe stated that [Person 4] is my uncle. This
mistake was made because in Burma we call eldegly, particularly those who are our relatives,
‘uncle.’

5. The Department said that there is no evidenathie authorities know that | photocopied and
delivered anti-Government brochures or that | heome to their adverse notice.

6. | say that | do have proof that the Burmese @itths know about my actions and have an adverse
interest in me. My daughter [Child 3] who is sitillBurma has told me that the Burmese authorities
have gone to my house in Rangoon on two occasmlu®k for me. Once on [date] October 2008
and again on [date] November 2008.

7. On [date] October 2008 my daughter [Child 1]ezhime from Dubai. She said that she had just
called [Child 3] who had told her that two Spe@ahnch policemen and two Ward Committee
members had come to our home the day before ard aflout me. The ward committee is like a
local council. One of the Ward Committee membeld fiGhild 3] that the policemen were from the
Special Branch and wanted to see me. [Child 3] $eitll had gone to Australia The policemen then
went into my home and searched it. When they hadhed one of the Ward Committee members
told [Child 3] to report to him at the Ward Comraétoffice as soon as | got home.

8. After | finished talking to [Child 1] I calledhild 3]. She was very frightened and said thatdile

not know what to do. | told her not to worry andtthwould get [name] to come and stay with her. |
also asked her to write me a detailed letter abatt had happened. She said she would. She already
had my address in Australia as | had given it todefore | left Burma.

9. About three days later | called my previous m@iigm agent, [name] from the [organisation], td tel
her about what had happened. She was not in thee offkept trying to call her at work over the hex
week but she never answered her phone. After abmuiveeks of trying | finally managed to contact
her. | told her all about what had happened and[@taild 3] had promised to write me a letter about
it. [Agent] told me that it was very important fory case that | got the letter and that | shouldl e
as soon as | got it.

10. About a month later | had still not received t&tter from [Child 3]. | called her and asked her
what had happened. She said that she had writtclettier immediately after our phone call but that
she had been too scared to post it. | told heritheds very important for me to have the letted an
she promised to send it.

11. On [date] November 2008 [Child 3] called me aaitl “Mum, today the same thing happened
again.” Her voice was shaking and | kNwe that sleamh that the police had come to look for me a
second time. | told her not to worry and that | Wdoonake sure she was safe. | asked if she had sent
the letter yet. She said "no’ because she wagatilbcared. | told her that | had to have theldtir

my case and asked her to go to another suburbegatits | thought that this would be safer. | was
very firm with her and she promised that she walddso. | kNwe that this was a risk and was very
worried about her but [agent] had told me thatd tmhave the letter.

12. When | finished talking to [Child 3] | calleddme] and asked her to go and get [Child 3] and tak
her back to her home. She said she would do so.

13. [Child 3] is still staying with [name] at theoment. She is very scared.



14. | received the letter from [Child 3] sometintetee start of December 2008.

15. | tried to call [agent] but | could not contaetr. Whenever | called the [organisation], [agevak
not there. Over the next two weeks | tried to ball a lot of times but could never get onto hewds
very frustrating.

16. | finally managed to talk to [agent] on [dallEjcember 2008 when | saw her at the [organisation]
Christmas party. | told her that | had been tryimgall her but that she never answered her phone.
She told me that it was probably because she ootked on Monday’s and Wednesday'’s. | do not
think this is true because | had called her onefuzsys.

17. | then told [agent] that | had the letter frgDiild 3] at home. | also told her that the polic
come to my home again on [date] November 2008.t@teme to get the letter translated and then
bring it to her. She said that the [organisatidifite would be closed until [date] January 2009 but
that | could bring it then.

18. | was worried that it was taking too long ta the letter to the Department of Immigration but
[agent] had said that | would have an interview $mwught that | could always show it then. | also
thought that [agent] kNwe what she was doing aatithe would look after my case.

19. On [date] December 2008 | got a letter fromDiepartment of Immigration stating that my case
had been rejected. | was very upset that | had@en given an interview; | wanted a chance to tell
the Department in person why | can not go hackuor and to show them the letter from [Child 3].
| was also very upset with [agent], | felt that stz really let me down.

20. I have now had the letter from [Child 3] traateld and attach it to my statutory declaration.

21. The Department refused to grant me a Protedtiss because it said that it was not satisfied tha
| am at risk of being identified by the Burmesehawiities. It stated that my role in helping the rken
was minor and it was not clear how any proof cdaddbbtained to confirm my involvement.

22. Firstly, | say that my role was not minor. Rizatpying and delivering pamphlets that advocate
for the overthrow of the military regime in Burngad serious crime. The military regime in Burma
imprisons or kills anyone who is against it. Thealigst act of opposition is enough. People are even
sacred to tell their friends that they oppose tbeaBnment.

23. Secondly, | say that the Burmese authoritiesal@ proof that | assisted the monks in their
opposition to the Government.

24. My daughter [Child 3] told me that the authesthave gone to my house in Rangoon to look for
me on two occasions; once on [date] October 2008gain on [date] November 2008. This makes
me believe that Sayadow [Person 1] finally told dl¢horities that | helped him by photocopying and
delivering the anti-Government brochures to Rev@éf@grson 2]; why else would the authorities be
looking for me?

25. Sayadow [Person 1] was arrested in November 286 as far as | know he is still in jail. | datno
know why it took him so long to disclose my namétte authorities. | can only guess. It may be
because nearly 6000 monks were arrested and ith@o&uthorities a long time to question them all.
Or because Sayadow [Person 1] was able to relisgtthe authorities anything for a long time. He
is a brave man with a very strong will and | do believe he would have told the authorities anyghin
unless he was severely tortured.

26. | also think that when the Nagis Cyclone hitiBa in May 2008 the authorities would have had
to stop everything they were doing and focus otirggethe country back into order. It was a huge
disaster and all of Burma was in chaos for theofeihg four or five months. Because of this | bediev
that the Burmese authorities would not have beéntatfocus on interrogating the monks they had
arrested.

27. The Department noted that although | learneti®@imonks arrest in November 2007 | remained
in Burma until September 2008. It was not satisflet | went into hiding between February 2008
and August 2008. It stated that if | had been covextfor my security at the time of Sayadow
[Person 1's] arrest in November 2007 | would hakeeh steps earlier to ensure my safety.



28. Firstly, | never said that | went into hidingtfh February 2008 to August 2008. This information
was in my initial Statutory Deceleration dated fa&eptember 2008 and as | have said, this
statement is incorrect.

29. Secondly, | say that | thought about my sadestgoon as | found out that Sayadow [Person 1] had
been arrested and that | got out of Burma as sedicauld.

30. When | heard about Sayadow [Person 1's] atemtsidered trying to get out of Burma and
going to a refugee camp in Thailand but people noddthat it would be very dangerous for me and
my daughter to go there on our own. They saidtthatfemales travelling by themselves across
Burma could easily be killed or raped by soldi¢msas very scared and | decided that it was not an
option.

3l. | asked some friends of mine who had relatinesustralia if they kNwe how | could get a visa t
go there. They told me that | could not get a WisAustralia or any other safe country without a
sponsor. At that stage | did not know anyone whadatsponsor me out of Burma | kNwe that | had
distant relatives in Australia but | had never bhag contact with them.

32. | felt that | did not have any way of gettingt of Burma at the time. | was very scared but all
could do was put my fate in Buddha's lap.

33. 1 did not try to hide within Burma becaused dbt think that there was any use. | kNwe that if
Sayadow [Person 1] disclosed my name to the atig®tiwould not be safe anywhere in the
country. The security system is so tight in Burima the authorities can find you anywhere you go.

34. Even though | kNwe that the authorities woirdi fme if they wanted to, being at home made me
feet very anxious because | kNwe that it was tre filace they would look. For that reason | dettide
that [Child 3] and | would stay with my friend [nainwhenever we could. Her house was about a one
hour drive from my house. We went between my honte[aame] home until | came to Australia

We would usually spend a week at each place. hdidelieve that staying there would protect me
from the authorities but it made me feel a littéstbr.

35. The first opportunity | got to leave Burma cawteen | met [Person 3] in December 2007 at my
friend [name] party. He was a Burmese man who limeflustralia We exchanged telephone numbers
and started meeting regularly. We fell in love vgujckly and after a few weeks | felt that | could
trust [Person 3] completely. | told him about myuibles and that | was terrified that | would be
arrested, tortured and imprisoned if | stayed innBau | asked him to help me get out. He said tkat h
wanted to marry and would sponsor me to Australia

36. [Person 3] returned to Australia on [date] 2ap2008. | received a sponsor letter from him
sometime in February and immediately began to gatthef the necessary documents to apply for a
visitor visa to Australia. It took me a month besathe application required so many things.

37.1 lodged me application for an Australian Visitisa in April 2008 at the Australian embassy in
Bangkok. | applied for myself and [Child 3]. Abcumonth later this application was rejected.

38.1 told [Person 3] and he called the embassy@ffivho had rejected my application. Her name was
[name]. He told her that we were in love and thathted to visit him in Australia to see if | could
marry him. She told him that | should lodge anotygplication and that she would reconsider our
case.

39. In June 2008 | made my second applicationrioAastralian Visitor Visa. This time | only
applied for myself because my friend who had reéstin Australia told me that my first application
was rejected because | had applied for both [(3jilehd myself. She said that it would have made
the Australian embassy think that | did not intémdome back to Burma.

40. The application | made in June 2008 was appgrav¢he end of August 2008. As soon as | got
my visa | went to the travel agent to fix the deteny flight. | got the first available flight whitwas
on [date] September 2008.

41. | say that | did everything in my power to le®Burma as soon as | could.



42. The Department goes on to say that | had pusiyidravelled out of Burma and that if | had been
concerned for my safety | would have made earliergements to depart.

43.1 have only travelled out of Burma on two ocoasibefore coming to Australia; once in 2005 to
visit my children in Dubai, and again in 2006 tsivimy sister in Japan.

44. In November 2007, when | found out that | wadanger, | could no longer go to Japan because
my sister was back in Burma and could not sponsor m

45. | may have been able to get a visitor visaubd but | did not think it was worth trying. | kwe
that | could only stay there for a short time,ihthone month is the limit for a visitor, and thatould
not seek asylum there. | did not think that it wagood idea to spend all of my savings just toogét
of Burma for one month. | was also scared thateliang would draw the authorities’ attention to me
and did not want to risk that for only a month afety.

46. | say that | got out of Burma as soon as laoul

47. The Department also stated that my youngeghdau[Child 3] has remained in Burma and there
is no indication that she is at risk as a resuliefor my actions.

48. | say that [Child 3] has not been hurt by therBese authorities because they do not suspect her
of helping the monks’ campaign against the Govemintayadow [Person 1] asked me, not [Child
3], to help him and | was the one who photocopiadl delivered the pamphlets. Sayadow [Person 1]
had no idea that | had taken [Child 3] with me &tivéer the pamphlets and so would not have
disclosed her name to the authorities. For thisoedhe Burmese authorities would only be
interested in me, not [Child 3].

49. Since | have been in Australia the Burmeseaaitibs have gone to my house in Rangoon twice
to look for me. [Child 3] was there both times dhdy did not hurt her. They told her that the saleci
police wanted to speak to me and that she shotify teem as soon as | return from Australia. This
makes me believe that the authorities do not stispat[Child 3] was involved in helping the
monks.

50. The Department states that | have providedqggnaphs of myself giving donations to the monks.
It states that these photographs were taken irigplalice and if my activities at the time weregké,
action would have been taken against me. It coesltbat because | did not say that. | faced any
consequences as a result of these actions it cassened that they were not unlawful.

51. | say that | never claimed that giving donagditmthe monks was unlawful. The only unlawful
thing that | did while in Burma was to photocopylateliver pamphlets that agitated for the
overthrow of the military regime.

52. The photographs | submitted to the Departmieotvane giving food and money to monks. This
is legal in Burma. The only reason | submitted ¢heisotos is to show that | am a devote Buddhist.

53. The Department found that | do not have a fardifiat would be of interest to the Burmese
authorities.

54. | say that | do have profile. | have profilechase | helped Sayadow [Person 1] who was arrested
in November 2007 and as far as | know is stillaih j| helped him by photocopying and delivering
pamphlets about overthrowing the Burmese militagime. This is a very serious crime in Burma |
believe that the Burmese authorities know aboutntions because they have come looking for me
at my home twice. They may have come again but aughter is no longer living there so there is no
one there to tell me about it.

55. | believe that the Burmese authorities are@stied in anyone who assisted any of the imprisoned
monks.

56. The Department found my claims to be inconstsié stated that | refer to myself as a political
activist and at the same time say that | have nieeen involved in politics in Burma.
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57. | say that | have never called myself a pdltactivist. The term “political activist’ is onig my
first statement dated [date] September 2008. As/klsaid, this statement was mistranslated and is
incorrect.

58. The Department did not accept that | have laeéwmely involved in politics in Burma.

59. | have always said that | was never involvegdalitics in Burma because | was too scared of the
regime. The only political act | have ever done ¥eaghotocopy and deliver anti Government
pamphlets. This is considered to be a very seigdu®e by the Burmese authorities and is the reason
they want to harm me

60. The Department stated that if | had been oéesdvinterest to the Burmese authorities at the tim
of my departure they could have taken action aganesand prevented me from leaving Burma. It
said that | was able to depart Burma without difig which indicated that | was not of adverse
interest at that time.

61. | agree with the Department. | believe thatmvhieft Burma | was not of adverse interest to the
authorities because Sayadow [Person 1] had naligglbsed my name to them. That is why | could
get through the airport without a problem. | bedigkiat the Burmese authorities only found out that
helped Sayadow [Person 1] when | was already irtralis.

62. The Department raised the fact that in my Aulistn visitor visa application | stated that the
purpose of my visit to Australia was to clarify fBen 3]'s situation and to ascertain if he was free
marry.

63. | say that this was only one of my purposesfoning to Australia. | am in love with [Persons3]’
and want to marry him. It is true that | wanteattane to Australia to see if he is divorced and feee
marry me However, my main purpose for coming totfali& was to protect myself from the
Burmese authorities. | did not put this purposminapplication for an Australian Visitor Visa
because | was scared it would make the embassst mjeapplication.

64. The Department of Immigration and Citizenshgied that my application for a protection says
that my children are currently in Burma It saidttthds is contradictory to my application for an
Australian visitor which stated that two of my cn&n were working in Dubai but one was planning
to return to Burma in order to care for my youndaughter.

65. | say that there is no inconsistency in therimfation | have provided. In Question 9 of from 866
B | state that my daughter [Child 3] and my adoptadghter [name] are in Burma This is correct.
There is no country of residence provided for ntyeotwo children, my son [Child 2] and my
daughter [Child 1]. Both of them are still in Dublinfortunately, neither of them was able to get
leave from work to return to Burma and care fori[€B]. Nowhere in my protection visa application
have | stated that all of my children are in Burma.

And | make this solemn declaration by virtue of 8tatutory Declarations Act 1959 as amended and
subject to the penalties provided by that Act far imaking of false statements in statutory
declarations, conscientiously believing the stat@sieontained in this declaration to be true irgve
aspect.”

Evidence at First Hearing

Theapplicant appeared before the Tribunal [in] Mar6B2to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Burmese and English languages.

The applicant was represented in relation to thieeveby her registered migration agent. The
representative attended the Tribunal hearing.

The applicant told the Tribunal that she was barRangoon on [date deleted: s431(2)]. She
is a practising Buddhist and is a widow. Her fatisealive and lives in the same town in
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which she lived in Burma. Her mother is deceaséa. dpplicant has three children aged 30,
26 and 18. The two older children live in Dubai &nhel youngest, in Burma.

The Tribunal pointed out that there was evidencéherDepartment’s file indicating that she
had adopted a child after she had been grantedseeto enter Australia and only days

before she made the journey to Australia. The apptisaid that she had adopted a child of
her neighbours, before she left Burma and thatlghéhis because she loved the child but the
child remained with the parents because the paveant$ed to keep her. The Tribunal
expresses the view that it did not understand wieyaglopted the child days before she came
to Australia and she said this was because sheed/dwerr children and the public to know

that she had adopted the child. The Tribunal olesktivat this explanation did not make
sense because she was travelling to AustraliaméHhew days and people would not find out
what she had done. She responded that one dayepsitighe shown the adoption order.

The applicant said that she worked as a managarcasual basis for three days a week with
a company called [Company A] which was owned bgentl named [Company A]. The
applicant said that she commenced employment Wwihdompany in 2006. She also
conducted her own real estate business for thrgeaaeek which she started in 1990.

The Tribunal pointed out to the applicant that Brepartment’s file contained a letter which
purported to be from the [Company A] which stateat she commenced employment in May
2008 and that a letter from that company includedhe applicant's visitor visa application
had been forged. Pursuant to section 424AA ofittehe Tribunal said that it had
conflicting information as to the date on which #pplicant commenced her employment
with [Company A]. It told her that that she hadtsgarlier at the hearing that she started in
2006, the letter from [Company A] on the visitosaifile stated that she started in 2003 and
that the dob-in letter stated that she started@82and that the earlier letter had been forged
by the applicant. The Tribunal told the applicdrat one of the significant aspects of her
case was her credibility and that the above inféionanay have an adverse affect on her
claim and may lead the Tribunal to a conclusion ¢ihe was not a truthful witness which in
turn may lead the Tribunal to not be satisfied Vg claims.

The Tribunal offered the applicant an adjournmertdnsider responding to the information
and she elected to respond immediately. The applgadviser then expressed the view that
the applicant elected to respond immediately bexahe felt that any delay in responding
would be seen in an adverse manner. The Tribwugested therefore that the applicant and
her adviser had the opportunity to discuss theanattd adjourned the hearing for a short
period of time.

When the hearing resumed the applicant statedtisatommenced as an apprentice in 2003,
that she had not been paid between 2003 and 2@Dghenconsidered that she formally
started her employment in 2006. The applicantetethe allegation that she forged the letter
and told the Tribunal that she did not know why diob-in letter was sent. The applicant
expressed a view that the owners of the busin@sgtat there will be adverse effects on
them for sending the letter. She also told thedmal that two people from the company had
been jailed for about three months in 2006 becthesbusiness was in competition with
another business owned by the daughter of a semiibary officer and that the owners had
been blacklisted and constantly watched by theaaitiths. She said that the authorities did
not watch employees of the company.

The Tribunal then raised the issue of the applibaning lodged two statutory declarations in
regard to her claims. In relation to the firstgtary declaration the applicant told the
Tribunal that she had been unable to locate ampirgeer for the purpose of giving
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instructions to her adviser so her second cougieeaigio be the interpreter. The applicant
said that [Person 3], a professional interpretertae applicant's sponsor did not feel that he
was permitted to interpret for her. The applicgante instructions to her adviser in the
presence of her uncle/second cousin who actedexrpiiater. She said that she was unhappy
with the way in which her uncle was interpreting imstructions to her adviser and that she
had an argument with him in the presence of thésadv

The applicant told the Tribunal that several itemghe initial statutory declaration were
untrue. Those items were: that she went into bidshe started her employment with
[Company A] straight after her husband died, shersanks being killed, she became
involved in anti-government activity and she papiated in street marches. The applicant
also said that the original statutory declarati@swicorrect where it is suggested that the
authorities knew about her activities and intergiand that she told her employer that she
was assisting the monks.

The applicant said that the monastery she attewdsdclose to where she lived and that it
was destroyed [in] September 2007. She said hleatnbnk she assisted, [Person 1], was
arrested in November 2007 and that another monk tedrer house and told her of the arrest
and that it may be dangerous for her. She went gay that she did not actually see the
monk but that he spoke to her daughter, [Chilca§l told her that the applicant should go
into hiding. The applicant said that she was atkwehen the monk visited her home.

The applicant said that she was very fearful aiml §@e and her daughter moved from place
to place although she kept working three days &wee

The hearing was adjourned at this stage as theometer had another commitment.
Evidence at Second Hearing

Theapplicant appeared again before the Tribunal [ipiil®2009 to give evidence and
present arguments. The Tribunal also receivededidence from [Person 3], a friend of the
applicant and [Child 1], a daughter of the applicaime Tribunal hearing was conducted with
the assistance of an interpreter in the Burmeseeagtish languages.

The applicant was again represented in relatidghéaeview by her registered migration
agent. The representative attended the Tribunairftea

At the commencement of the hearing the Tribunaéoles] that the letterhead on the dob-in
letter from [Company A] differed from the letterlierovided by the applicant in support of
her visitor visa application. The applicant sdidttshe did not know why the letterheads
differed. As the Tribunal did not regard the changketterhead was an issue that may have
caused it to make an adverse finding, it did nisieréhe matter under s.424AA.

The applicant told the Tribunal that there wereéhpeople in the room at the time she gave
instructions concerning her first statutory dediarg namely, her adviser, her uncle [Person
4] and herself. She said that another persondéwndme of [deleted: s431(2)] moved in and
out of the room during the interview. Her advipesvided her with a typed version of her
statutory declaration on another day after therundgv telling her to have it signed. [Person

4] took her to a pharmacist where she signed tieeardent. The applicant said that she did
not think the document contained the truth butlse been pressured by [Person 4] to sign it
as time was running out on her visitor visa.
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The applicant told the Tribunal that she was livvith [Person 3] at the time but that he did
not want to become involved in the matter and klendit see the statutory declaration before
she signed it although the applicant claimed teehald [Person 3] that [Person 4] did not
interpret properly.

The applicant said that she hand wrote the sedamgtary declaration and [Person 3]
translated it for her. She then took it to a shoere it was typed and she gave it to the
person she called [name deleted: s431(2)] at hesexts office. She said that [Person 3] did
not tell her what to write in her statutory dectara.

The applicant said that there were two or threestsg abbots in the monastery she attended
and that one of them was still in prison. She l@strd of him just before she left Burma
when another monk went to her house and told fathie assistant abbot had been sent to
the Insen prison. She said that she has not eEntb the monastery since November 2007.
The applicant claimed that there was general tatluathe status of the assistant abbot. On
being asked, she said she did not know why antass@&bbot would not have been on the list
of prisoner monks as previously referred to byThbunal. She also said that she was sure
that the monastery had been destroyed becauseadtseén so for herself but she does not
know if it has been reopened.

The Tribunal asked the applicant what she regatalée the age group of women who were
vulnerable in Burma and she stated that unprotegteden were vulnerable regardless of
their age. She also said that a woman is atfrisiere was no one to protect her and that if a
woman is not married and has not done anything gvehre is protected.

The applicant told the Tribunal that her daughtehild 3], was present when the monk
visited her home and also when the applicant thelcopied letters to the abbot. She said
that she left her daughter in Burma because the&krdmhnot say that she, [Child 3], was part
of the issue concerning the copying of the letfEne applicant said that her daughter was in
their house alone with a maid and that the appliedather visited her for about three days.
She said that she knew her daughter was at risk.

The Tribunal asked the applicant if it was onlygé&nwomen who have done something
wrong who were at risk or whether single women galhewere at risk. She responded by
saying that every woman has dangers and that sheriged about her daughter.

The Tribunal asked the applicant what made hekttinat the assistant abbot had reported
her involvement in the letter copying incident ve fauthorities and she said that she assumed
this was the case.

[Person 3] told the Tribunal that he travelled tarf@a in December 2007 where he met and
proposed to the applicant. At that time she tahd &bout her involvement in the letter
copying incident. When the applicant arrived ins&alia she initially stayed with [Person 3]
and two of her uncles went to his house wantingke her to their house. [Person 4] took
her to the adviser to make a statement concerregnglaims for protection and when she
returned after the interview she complained to$BeI3] about [Person 4]'s interpreting of
her statement. [Person 3] said that he read tgaal statutory declaration after the
applicant had signed it. He said that the appllsantcle forced her to sign the original
statutory declaration. He also said that the apptireceived and signed the original
statutory declaration within a few days of havimgeg instructions to her adviser. [Person 3]
said that the applicant attended the adviser'sefir her first interview near the end of
September 2008 and that the papers were signed dafgs later. He said that he and the
applicant did not communicate between the timéneffirst interview and when she showed



54.

55.

56.

S7.

58.

him the signed statutory declaration and that gey each other immediately after she
signed the first statutory declaration. The applidaand-wrote the second statutory
declaration which he translated. The applicantnaidreceive any advice concerning her
second statutory declaration.

The Tribunal then telephoned the applicant's dardiving in Dubai who said that [in]
October 2008 her sister [Child 3] told her abowisit from a member of the Special Branch
in the company of a police officer. She is sad@t {iChild 3] told her that they asked about
their mother and told her that they were lookingHer. She said that the visit was unusual
and that there had been two visits, one in Octahdranother in November but that there had
been no visits since that time. She said thatlfiCGjileft in November 2007 to stay with a
friend and was no longer living in the house. Téleghone contact with the witness failed
and the interview did not continue.

Pursuant to s.424AA, the Tribunal told the appltadaat it was not satisfied with the
evidence concerning the first statutory declaraéind in particular, the contradictory
evidence the Tribunal considered was given by g#e8} concerning where the applicant
was living at the time she attended her first apipoent with her advisor. The Tribunal said
it was going to give the applicant some time tostder her answer because it impacted on
whether the Tribunal thought she was telling thihtrThe Tribunal said that if it thought she
was not telling the truth concerning the circumsémsurrounding the document it may lead
it to think that none of her claims were true whichiurn may mean that she did not meet the
definition of refugee. The Tribunal offered the hggnt time to consider her response and
she elected to respond immediately. Although hgpaase was convoluted, her evidence
indicated that she was picked up at the airpofPeyson 3] and initially went to his house.
Two or three days later she was picked up fromgéteB]'s house and taken to her first
appointment with her migration adviser where shgegastructions concerning her
protection claim.

The first statutory declaration took about two wetkprepare and after giving instructions,
she went to [Person 3]'s house. She then lived iAgtson 3] for part of the time and with
her relatives in [suburb deleted: s431(2)] for dkiger part.

The Tribunal then asked the applicant about theemation she had with her employer after
having been told to do so by her adviser. Whendysitee said she did not know why her
adviser told her to speak to her employer. Shesdsbshe believed her employer did not
report her situation to the authorities becausg tael children in Australia and wanted to be
able to travel here. She later said that her engpltmtd her that she intended reporting her to
the authorities and it was possible that this masréason for the visit to her home by the
authorities several weeks later.

Post-hearing submission

[In] May 2009 the applicant’s advisor made a writsabmission to the Tribunal addressing a
number of issues concerning the case and in pkatimade additional claims being; that the
applicant was a member of a particular social gieeipg a failed asylum seeker who are
returned to Burma and her membership of a parti@deial group being a Burmese woman
without male protection.

Evidence at third hearing
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Theapplicant appeared again before the Tribunal [icoBer 2009 to give evidence and
present arguments. The Tribunal hearing was coedweith the assistance of an interpreter
in the Burmese and English languages.

The applicant was again represented in relatidhdaeview by her registered migration
agent. The representative attended the Tribunairtgea

The Tribunal told the applicant that the Departrigefiie in relation to her visitor visa
contained a document issued by the Burmese au#soaibd dated [in] June 2008 certifying
that she did not have a criminal record. Pursuasettion 424AA the Tribunal indicated to
her that, subject to her response, the Tribunal fiimaythat the applicant was not of interest
to the authorise until at least that date. On thaca of her adviser the applicant sought an
adjournment to consider her response and whenetlieny resumed she said that the
authorities had been occupied by the events sutlingrtyclone Nargis in May 2008 and the
monk had not revealed her name to them.

The applicant told the Tribunal that if she retum®8urma, the fact that she has applied for
protection will be seen as an act of rebellion trad her employer had told the authorities
that she is seeking protection. The Tribunal askedapplicant who told the employer that
she was seeking protection and she initially ganhs an acquaintance by the name of
[deleted: s431(2). The applicant then said thatrgwer told her employer that she was going
to seek asylum. She said that [name deleted: s§3d(@ her employer after the applicant
had talked to her employer by phone. The Tribuskéd the applicant what reason did she
give the employer for needing the letter and sl tbat she required the details of her job.
The Tribunal pointed out that at a previous heasimg had said that when she spoke to her
employer, the employer became angry and threatenegport her to the authorities and the
applicant agreed. She said that when she askedddetter, the employer told her not to ring
again and hung up. The applicant’s representatikkbtle applicant was consistent in saying
the applicant did not say she was seeking asyluma.Tribunal expressed the view that it
could not see why the employer would react so gtyoim threatening to report the applicant
to the authorities unless there was somethingtelbave provoked the response.

The applicant then detailed a series of eventsot@irred when she arrived in Melbourne
which caused a falling out with the employer anabers of her family. The applicant had a
conversation with the employer when she was stawitty[Person 3]. She said she did not
tell the employer of her intentions to apply foylasn. She said she asked for the letter [in]
September. The Tribunal suggested that her emplegald not have threatened to report her
to the authorities because the applicant did rayt with her sister in Melbourne or the fact
she had asked for the letter. The applicant satitbe employer said it was because she
knew the applicant had applied for asylum and ifretie dared come back she would report
the applicant to the military.

The Tribunal then said that the applicant had eaitler that the employer heard she was
seeking asylum from [name deleted: s431(2)] afterapplicant’s phone call to the employer.
The Tribunal asked the applicant when did she thtkemployer first discovered she was
seeking asylum and who did she think told her. 3yalicant said that [in] September she
told her employer that she was not coming back. Triteunal told the applicant that it had
difficulty in getting clear and consistent answiosn her.

The applicant told the Tribunal that her daugh@hi[d 3] is still staying with the applicant’s
friend [name deleted: s431(2)] and that she isesthecause she fears the police may come
and ask her more questions. She last spoke toaughter the week before the hearing and
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her daughter is still studying. She also said fleatdaughter initially applied for a visa with
the applicant.

The applicant’s representative submitted that & plausible that the authorities were not
aware of the incident where the applicant assigteanonks with the brochure at the time she
left Burma but that she will be questioned whenrghenters the country because of her
lengthy unexplained absence and that the thredbpttie authorities’ suspicion is very low

in Burma. He also submitted that the applicant wdwdve difficulties in holding up under
interrogation.

FINDINGS AND REASONS

The applicant claims to be a national of Myanmat amived in Australia on a Burmese
passport. The Tribunal accepts that the applicaatMyanmar national and, for the purposes
of the Convention, has therefore assessed herskgainst Myanmar as her country of
nationality.

The Tribunal observes that the mere fact that agueclaims fear of persecution for a
particular reason does not establish either theigeness of the asserted fear or that it is
“well-founded” or that it is for the reason claimdtiremains for the applicant to satisfy the
Tribunal that he or she satisfies all of the regglistatutory elements. Although the concept
of onus of proof is not appropriate to administratinquiries and decision-making, the
relevant facts of the individual case will havebowsupplied by the applicant himself or
herself, in as much detail as is necessary to erthblexaminer to establish the relevant facts.
A decision-maker is not required to make the applis case for him or her. Nor is the
Tribunal required to accept uncritically any anidtla allegations made by an applicant.
(MIEA v Guo & Anor(1997) 191 CLR 559 at 598lagalingam v MILGEA1992) 38 FCR
191,Prasad v MIEA(1985) 6 FCR 155 at 169-70.)

In determining whether an applicant is entitleghtotection in Australia the Tribunal must

first make findings of fact on the claims he or slas made. This may involve an assessment
of the applicant’s credibility and, in doing soetfiribunal is aware of the need and
importance of being sensitive to the difficultiesylam seekers often face. Accordingly, the
Tribunal notes that the benefit of the doubt shdnddjiven to asylum seekers who are
generally credible, but unable to substantiatefaiheir claims.

On the other hand, as stated previously, the Tabismot required to accept uncritically any
or all allegations made by an applicant. In additithe Tribunal is not required to have
rebutting evidence available to it before it cardfthat a particular factual assertion by an
applicant has not been established. Nor is tHeunal is obliged to accept claims that are
inconsistent with the independent evidence reggrthia situation in the applicant’s country
of nationality (Se€&kandhawa v MILGEA1994) 52 FCR 437 at 451, per Beaumont J;
Selvadurai v MIEA & Ano(1994) 34 ALD 347 at 348 per Heerey J &upalapillai v

MIMA (1998) 86 FCR 547). On the other hand, if thédmal makes an adverse finding in
relation to a material claim made by an applichat,is unable to make that finding with
confidence, it must proceed to assess the claith@basis that the claim might possibly be
true (SeeMIMA v Rajalingam(1999) 93 FCR 220).

The Tribunal finds the applicant to be a witnes®dtks credibility. Her evidence was
inconsistent and lacked plausibility in significaaspects, namely:

. The applicant swore a statutory declaration [irgt8mber 2008 which was
lodged as an attachment to her claim for protectsire swore another



statutory declaration [in] October 2009 which wadded [in] October 2009
with a request from her former adviser that theliappt wanted to give her
own true version of events and that the new detteraver-ride the claims
made in the declaration [in] September 2008. [kehdaary 2009 the Tribunal
received a further statutory declaration from thpl@ant which was sworn
[in] February 2009. The information contained ie 8tatutory declarations
differed in a number of respects. In her thirdldextion and during the
hearings the applicant claimed that she signedirstestatutory declaration
whilst under duress applied by her “uncle [Persin 4

While the third declaration confirms the informatim the second declaration,
the differences in the claims made in the first aadond declarations can be
summarized as follows: Firstly, in the first deelégmn the applicant claims
that she saw the monks being mistreated by theatids whereas in the
second declaration she states that “.....| have res@nd in my entire life that
they killed, kicked, and dragged away the peacgtiichanting Buddhist
prayers monks on the street of Yangon”; secondlgr first declaration she
claimed to be involved in anti-government actistand to be a political
activist, however in her second declaration shiendahat she was never
involved in politics; thirdly, in her first declaran she claimed to have gone
into hiding between February and August 2008, arttkr third declaration
and at the hearing she denied going into hidingrtfdy, in her first
declaration she claimed to have participated mestmarches however this
was not mentioned in her second or third declamatlmut at the hearing she
specifically stated that she did not engage in hescfifthly, in her first
declaration she claims that her employer knew oflgvities in supporting
the monks and provided her with financial supporsise could hide from the
authorities. This issue was not mentioned in tloese or third declarations
but at the hearing the applicant denied that hgri@yer had such knowledge.

The dob-in letter from the applicant’s employeoatasts doubt on the
credibility of the applicant. The applicant did m&ny that her employer sent
the letter, in fact, her discussion with the Triblabout the letter during the
hearing indicated that the letter was authentisple the discrepancy in the
letterhead the Tribunal is satisfied that the aggpit's employer wrote the
letter. The letter accuses the applicant of emgami fraudulent conduct and
it also provides contradictory evidence as to tin@leyment history of the
applicant.

During the first hearing the applicant initiallyjgahat she commenced
employment with [Company A] in 2006 and later ie tiearing changed the
date to 2003. She explained this discrepancy ingahat between 2003 and
2006 she was not familiar with all of the aspedtthe job so she said that she
started in 2006. The Tribunal does not accepetkplanation of this
discrepancy because there seems to be nothingg@mbployer to gain by not
telling the truth.

The applicant claims in her declarations that sHeebed the authorities
visited her home because she believed the monkhatidoeen imprisoned
told the authorities of her involvement in thedettopying incident. At the
second hearing she said that she believed her gerpleported her to the
authorities.
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. After being evasive in responding to the Tribungligstions as to the time
that elapsed between giving instructions to heisaihfor her first declaration
and the signing of it, the applicant finally statbdt it was a period of two
weeks. This being the case, the Tribunal doescua her claim that she
signed the document under duress from her “unaespih 4]”. At the time she
was represented by registered migration agent laméhad a close relationship
with and was living with, on a part-time basis, {gta 3], a Burmese person
who acted from time to time as an interpreter, simeldid not complain of her
“uncle’s” coercion to either the adviser or [Per&nOn the basis of the
applicant’s evidence there was a two week peridaidxen having given
instructions to her adviser and signing the documehich would have given
her ample time to report her concerns. If she did@ain to either of them the
Tribunal finds it implausible that they would hawvet intervened before she
swore the declaration.

. The Tribunal also notes that according to the applis evidence her
daughter, [Child 3], did not post the letter ddiefl October 2008 until
December of that year even though this was afeeséitond alleged visit by
the authorities. The Tribunal would expect thategiits significance, the
letter would have mentioned both visits or woulddheen altered before
posting to ensure that the second visit was meadion

. The applicant changed her evidence regarding tbaghball [in] September
2008 in two respects. Firstly, at the second hgasire said that her employer
told her that she was going to report her to tita@tties because the
employer felt she had put her at risk by forging &mployment letter and
because she was seeking asylum. She also saghthdid not believe her
employer reported her to the authorities becausgwanted to travel to
Australia to visit their children who are living iee Secondly, at the third
hearing she told the Tribunal that she feared mgtgrto Burma because her
employer had reported her because she had appligddtection.

. At the third hearing the applicant gave differirgysions as to when her
employer found out she was applying for protectfon.one occasion she said
it was before the phone call [in] September andmather occasion said it
was after the phone call.

The Tribunal does not accept the applicant’s ad@sggument that while there have been
changes in the declaration, the applicant’s ca@nd have not changed. This argument
proposes that the Tribunal selectively overloolcidipancies in regard to some issues, no
matter how small they may be, and accept changether evidence. Furthermore, the
Tribunal does not accept that evidence such aappkcant’s political activity, whether or
not she went into hiding, whether she knew of achyg the authorities against the monks or
whether her employer knew of her activities andsésg her are not matters of significance.

In regard to the evidence of [Person 3], the Trddunotes that his evidence contradicted the
evidence of the applicant in two significant regpeone being where she was living at the
time she first visited her former adviser to gimstruction regarding her protection visa
application and the other being the time that eldgsetween when the applicant gave her
instructions and when she was handed documenssgioing. Other than to demonstrate the
unsatisfactory and inconsistent nature of the apptis version of events, the Tribunal gives
the evidence of [Person 3] little weight.
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In regard to the evidence from the applicant’s dieigliving in Dubai, the Tribunal notes
that she only repeated the evidence that [Chilob8] told her about the alleged visits by the
authorities. The evidence did not provide firsth&ndwledge of events and therefore the
Tribunal gives her evidence little weight. The Tmilal places no significance on the fact that
the call was prematurely terminated and is satidfiat the witness had no further first-hand
evidence to add.

The Tribunal also notes that the applicant was &bleave Myanmar in late August 2008
without incident. This demonstrates that until tinge of her departure she was not of interest
to the authorities and this is confirmed in thelaapt's second statutory declaration. The
Tribunal also notes that the only basis for heintltédnat the authorities knew of her
involvement in the letter copying incident was aswanption that either the monk or her
former employer told them of it.

For the reasons given above, the Tribunal doescupt that the applicant was involved in
anti-government activities, that she was visitedi®ymonk, [Person 1] or that she distributed
brochures for monks or visited and gave brochwédav. Sayadaw [Person 2], was involved
in marches, made copies of a letter and gaveatrtmnk of the monastery, that the monk
known as [Person 1] has revealed her involvemetiitardistribution of brochures, that she
was informed by other monks that she should hidbesuthorities knew about her activities
and intentions, that she went into hiding, thatbass knew she was helping the monks and
supported her financially, that she was a politazlvist, that she was involved in anti-
government activities, that her employer reportedtb the authorities for seeking asylum in
Australia, that officers of the government visitezt home in October or November 2008,
that she was or is of any interest to the Burmesieogities or that she fears persecution from
the Myanmar government

The Tribunal has considered the applicant’s cldimas she will face persecution because she
is an unprotected woman.

The meaning of the expression ‘for reasons ofemimership of a particular social group’
was considered by the High CourtApplicant A’scase and also ipplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the charactedstittribute common to all
members of the group cannot be the shared feagrekpution. Thirdly, the
possession of that characteristic or attribute mdis$inguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is mgral"social group” and not a
"particular social group”. ...

Whether a supposed group is a ‘particular soc@aligrin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$grution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group.

In regard to the applicant’s claim that she igsit of persecution because she belonged to a
particular social group being a Burmese woman witmoale protection the Tribunal notes
that is was very difficult to obtain a clear answarthe issue from the applicant. While
guestioning the applicant about the subject duttieghearing she responded in a number of
different ways and it was necessary for the Tribtmaestate the question on a number of
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occasions. In her submission, the adviser suggésé¢dhe applicant was unable to clearly
articulate that she feared persecution becauseat@n unprotected woman and therefore
the Tribunal should draw an inference to this dffemm the applicant’s answers. In this
regard, the Tribunal notes that on the two occasibat the subject was raised at the hearing
the applicant stated four times that she considdgredanger to her arose from her political
activity. This, in the view of the Tribunal was thely consistency in her responses. The
Tribunal does not agree with the adviser's contenthat it should infer that the applicant’s
responses amounted to her claiming to have a fgarsecution because she is an
unprotected woman. Furthermore, the Tribunal nthtasthe applicant has left her 18 year
old daughter in Burma and apart from the allegsts/in October and November 2008, no
evidence has been provided of any further appraatchker by the authorities. There was no
suggestion from the applicant that her daughterhaashed in any way during the previous
alleged visits. The Tribunal notes that the applicdaims her daughter is living away from
her home but is still studying at the same edunatimstitution. This would indicate to the
Tribunal that if the applicant and her daughterenarinterest, the authorities would be able
to locate her daughter. On these bases, the Tiimisatisfied that the applicant does not
have a well founded fear of persecution nor isdlgereal chance of persecution in the
reasonably foreseeable future because of her mshipef a particular social group being a
Burmese woman without protection.

In so far as the applicant’s claim to fear perseouas a failed asylum seeker returning to
Burma, the applicant came to Australia on a vistisa with the stated purpose of assessing
her relationship with [Person 3] and as protectisa proceeding are confidential, the
Tribunal does not accept that the Burmese autkentiould have information to suggest that
she is seeking protection in Australia. As the tinal does not accept that the applicant has
been politically active in Burma it does not acdept agent’s submission that the authorities
would have any interest in her because of herqmasduct in Burma. Further, the country
information quoted by the applicant’s adviser stadhat the authorities monitor travel of
citizens who have a political profile. As statedad the Tribunal does not accept that the
applicant engaged in political activity in Burmatbat she has a political profile and
therefore will not monitor her movements Furthereydhe applicant’s stated reason for
visiting Australia was to assess the prospectsafiage to [Person 3] so the Tribunal
considers it reasonable that this will be seenlagiimate reason for her extended stay. The
Tribunal does not accept that the applicant wilsben by the authorities to be a failed
asylum seeker if she returns to Burma Accordintjigre is no real chance that she would be
persecuted for this reason now or in the reasorfabdgeeable future.

In considering conduct in Australia in relationato applicant’s claims to fear persecution,
regard must be had to the provisions of s.91R(8@Migration Act 1958Section 91R(3)
provides that in determining whether a person haslafounded fear of being persecuted for
one or more of the Convention reasons, any corehgaged in by the person in Australia
must be disregarded unless the person satisfiddithister that he or she engaged in the
conduct otherwise than for the purpose of stremgtigehis or her claim to be a refugee.

In this regard the Tribunal has considered theiegpi’'s claimed action in making a
telephone call to her former employer. The Tribuaadepts that the applicant did phone her
former employer sometime in September becauseiaers why she changed her claims set
out in her first statutory declaration and why aeployer wrote to the Department in
relation to the alleged forged letter. At the hegiihe applicant said that she made the call
because her former adviser told her to see if sh&lget corroborative evidence to support
her claims. The Tribunal accepts this as the re&maime applicant making the call.
Accordingly, the Tribunal is not satisfied for therposes of s.91R(3) of the Act that the
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applicant engaged in this conduct otherwise thathi® purpose of strengthening her claims
to be a refugee. Therefore, the Tribunal disregrespplicant’s conduct in Australia in
making the phone call in assessing whether sha adl-founded fear of being persecuted
for one or more of the reasons mentioned in Artid2) of the Refugees Convention as
amended by the Refugees Protocol.

Further, the Tribunal finds that the applicant doesface a real chance of suffering serious
harm in the reasonably foreseeable future if she wereturn to Burma.

CONCLUSIONS

The Tribunal is not satisfied that the applicaniperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir5.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhyaieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




