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REASONS FOR ORDER AND ORDER

[1] The Principal Applicant, a citizen ofuHgary, is a woman who arrived in
Canada on March 29, 2001 and claimed protectiddanada for herself and her two
minor children - a daughter (who has since returttedHungary) and a son. The
Applicants base their claim for protection on alvi@linded fear of persecution by
reason of their membership in a particular ethnit social class, namely that they are
Roma and victims of abuse at the hands of the ipah&pplicant's second husband.

[2] In a decision dated August 19, 2004pamel of the Refugee Protection
Division of the Immigration and Refugee Board (tigoard) determined that the
Applicants were neither Convention refuges nor @essin need of protection. The
Board had serious credibility concerns with thedewce and testimony of the
Principal Applicant. In light of a lack of corrokaiing, independent evidence, the
Board was not convinced of the truth of her stditye Board also determined that the
Principal Applicant was excluded from refugee pctten, pursuant to Article 1(F)(b)
of the United Nations Convention Relating to the Satus of Refugees (the 'Refugee
Convention"), on the basis that there were serious reasonsdosidering that she
may have committed a serious non-political crimésiole of Canada, namely the
abduction of her son.

[3] The Applicants seek judicial reviewtbfs decision.

Issues



[4] The issues raised in this application @s follows:

1. Did the Board err in finding that the Principal Ajgant was excluded from
refugee protection under Article 1(F)(b) of tRefugee Convention?

2. Did the Board err in drawing a negative credibilitference against the
Applicants?

3. Did the Board err in determining that the son was a person in need of
protection on the basis that the Board was bounth®yindings of the Ontario
Superior Court irKovacs v. Kovacs, [2002] O.J. No. 3074?

4. Did the Board err in finding it implausible thatettApplicants would have
suffered persecution due to their Roma ethnicity?

[5] Overarching the determination of thessies is the question of the extent to
which the Board was bound by or can rely on thasitat of the Ontario Superior
Court in Kovacs, supra, a decision that involved the Applicants and thigndfpal
Applicants' husband.

Analysis
What is the effect of the decision in Kovacs on the Board?

[6] Since many of the issues raised by #puplication are intertwined with the

decision of the Ontario Superior CourtKiovacs, it would be helpful to describe that
decision and consider the extent to which the Baarbound by or may rely on

findings of the Court. The facts giving rise tottlde@cision and its key elements are
the following.

[7] Subsequent to the Applicants' arrivalGanada, and prior to the refugee
determination hearing, the Main Applicant's husbanought an application in the
Ontario Superior Court of Justice ("OSC"), pursuantheHague Convention on the
Civil Aspects of Child Abduction (October 25, 1980; the "Hague Convention"), fa th
removal of his son, in accordance with a Hungadastody order. In the decision
delivered on April 23, 2002, Justice Ferrier disets the application. Of particular
relevance to this application, are the followingdings:

« there were serious credibility issues on behalfboth parties (that is, the
Principal Applicant and the husband)

« the son had been removed from Hungary in breachisoffather's custody
rights.

» the son should not be returned because he wasa gsk of psychological
harm, in light of the findings of the OSC that Fasher was a wanted fugitive
with a history of criminal behaviour.

[8] In reaching his decision, Justice Fardarefully considered and weighed the
evidence before him. With one important excepttbe,evidence before the OSC was



essentially the same as was before the Board iheiggsing on the application for
protection. The exception is that extensive docuat@m on country conditions
formed part of the record before the Board.

[9] In Pacificador v. Canada (Minister of Citizenship and Immigration), [2003]
F.C.J. No. 1864, at paragraph 83, Justice Henegluded guidance as to the use to
be made of jurisprudence from another court incthr@ext of a refugee claim:

Further, the Ontario Court of Appeal's decisionasv part of a body of jurisprudence.
| expect that on the redetermination of this matiee newly constituted Board will
consider it carefully. The lower court decision waadered as evidence before the
Board, therefore the Ontario Court of Appeal's sledi, overturning this decision,
must form part of the record before the newly ciuigtd Board who will rehear this
matter. The Board does not decide in a vacuum. &\thié OntarioCourt of Appeal
decision will not be binding on the Board, it ideneant and important evidence that
places the Applicant's situation in contd#mphasis added.]

[10] Similarly, in this case, | would say thihe decision of the OSC is not binding
on the Board. Nevertheless, it is relevant and mamb evidence that places the
Applicants' claim in context. The Board is entitledand, in fact, should take into
account the findings of the OSC where they arectlyeelevant to the facts before
the Board. However, the Board must carry out it31@amalysis and reach its own
conclusions on the matters before it; it cannobbend by the actions of the OSC,
particularly where the issues and questions aferdiit.

Issue #2: Did the Board err in determining that the Principal Applicant was
excluded?

[11] At the refugee hearing, the Minister ©tizenship and Immigration (the
"Minister") intervened pursuant to s. 98 of thmigration and Refugee Protection
Act, 2001, c. 27 (RPA"), which incorporates Article 1(F)(b) of th&efugee
Convention. The Minister submitted that the Main Applicanbsld be excluded from
refugee protection because there were serious medeo considering that she may
have committed a serious non-political crime owsiof Canada, namely the
abduction of her son.

[12] Article 1(F)(b) of thé&efugee Convention provides that:

The provisions of [the RefugLes dispositions de cette Convention
Convention] shall not apply to any perseront pas applicables aux personnes
with respect to whom there are serion aura des raisons sérieuses de penser :
reasons for considering that:

b) Qu'elles ont commis un crime grave
(b) he has committed a serious raneit commun en dehors du pays d'ace
political crime outside the country avant d'y étre admises comme réfugiés.
refuge prior to his admission to t
country as a refugee.

[13] Section 98 of th&éRPA states that a person referred to in section Fhef t
Refugee Convention is not a Convention refugee or a person in neguaiection.



[14] In this case, after reviewing the fasttated to the removal of the son from
Hungary, the Board concluded that the Principal l&sppt:

.. . did abduct the minor claimants from Hungaithaut the consent of a parent with
joint custody. The panel also accepts that, in @zwe with the equivalency

principle, if the abduction of [the son] had ocedtin Canada, it would be an offence
under subsection 283(1) of the Criminal Code ofdti@n Furthermore the panel finds
that the principle claimant is not saved by sect&®b of the Criminal Code of

Canada.

[15] The Board continued by addressing whethe crime committed by the
Principal Applicant meets the criteria of a "sedawn-political crime as envisioned
in Article 1(F)(b) of theRefugee Convention”. The Board adopted the presumption set
out in Chan v. Canada (Minister of Citizenship and Immigration), [2000] 4 F.C. 390
(F.C.A)), at paragraph 9, that "a serious non-galitcrime is to be equated with one
in which a maximum sentence of ten years or motddchave been imposed had the
crime been committed in Canada.” The Board conduldat:

In this case, the equivalent offence under subme@83(1) of theCriminal Code of
Canada is an indictable offence for which a sentencengprisonment for a term of
ten years may be imposed. Furthermore the factitbetational child abduction is
the object of an international convention and m&tional law is indicative of the
seriousness of the matter from the point of viewrohinal and civil law.

[16] Stated simply, the Board's analysis ¢ird of three steps:

a) Does the evidence demonstrate that thewsmabducted by the Principal
Applicant, in that he was removed from Hungary withthe consent of the joint
custody parent?

b) If yes, would this abduction, if it hadkém place in Canada, constitute a crime
under theCriminal Code of Canada; specifically, subsection 283(1)?

C) If yes, is this a serious non-politicahoe within the meaning of Article 1(F)(b)
of the Refugee Convention?

[17] Overall, the Board must assess and weiglevidence that it has accepted as
credible or trustworthy in the circumstances andemheine whether or not the
threshold test of "serious reasons for considerimgs been met with regard to the
serious non-political crimes alleged (dereno v. Canada (Minister of Employment

and Immigration), [1994] 1 F.C. 298 at 309, 311 (C.A.)). The staadof evidence to
be applied to this threshold test is higher thanese suspicion but lower than proof
on the civil balance of probabilities standard (s&ey v. Canada (Minister of
Citizenship and Immigration), [2003] 3 F.C. 761, 2003 FCA 178 at paragraph.174

[18] The standard of review to be appliedhe decision of the Board concerning
Article 1(F)(b) was dealt with by Justice Décar.Jin Harb v. Canada(Minister of
Citizenship and Immigration) (2003), 27 Imm. L.R. (3d) 1 (F.C.A.), where hatstl at
paragraph 14:



In so far as these are findings of fact they cdy be reviewed if they are erroneous
and made in a perverse or capricious manner oowuittegard for the material before
the Refugee Division (this standard of review ig&l ldown in s. 18.1(4)(d) of the
Federal Court Act, and is defined in other juritdics by the phrase "patently
unreasonable™). These findings, in so far as tipgjyathe law to the facts of the case,
can only be reviewed if they are unreasonableolfasas they interpret the meaning
of the exclusion clause, the findings can be regbu they are erroneous. (On the
standard of review, see Shrestha v. The MinisteCitizenship and Immigration,
2002 FCT 886 [sic], Lemieux J. at paras. 10, 11Ehj

[19] I will examine each of the three questicaddressed by the Board and the
errors alleged in respect of each by the Applicants

(@) Abduction

[20] With respect to the Board's finding thia¢ Principal Applicant abducted the
son from Hungary without the consent of a parerth yaint custody, the Applicants
argue that the Board erred in relying lavacs to find that the Main Applicant had
abducted the son, contrary to his father's custaghts. In particular, they point out
that Justice Ferrier never made a specific findimg the son had been abducted. In
my view, there was no error.

[21] As discussed above, the Board was edtith have regard to the findings of
the Court inKovaks. However, the task undertaken by the Board diffesignificantly
from that carried out by Justice Ferrier. While eurt in Kovaks was determining
the rights of the parties under the Hague Conventibe Board was determining
whether or not the threshold test of "serious rnesador considering” has been met
with regard to the serious non-political crimesgéd. In this context, Justice Ferrier
was not required to address the issue of whethabdnoction, as that term is used in
criminal law, took place; in contrast, that wasqmely what the Board was required
to do. Thus, the fact that the Courtovaks did not specifically state that the son had
been abducted by his mother is irrelevant.

[22] On the Board's finding that the son baén abducted, | am satisfied that the
Board's decision is not patently unreasonable.

(b) Crime in Canada

[23] The Applicants assert that the Boareerin concluding that s. 285 of the
Criminal Code did not apply as a defence to the allegation afuabon set out in ss.
283(1) of theCode. Section 285 allows the defence of "imminent damgdarm™ and
provides that no one shall be found guilty of altiucunder s. 283 if the court is
satisfied that the abduction was "necessary toeptaihe young person from the
danger of imminent harm". The Applicants argue tieg Board should have had
regard to the finding of Justice Ferrierdovaks that the son would be at "grave risk"
or would be placed in an "intolerable position"réturned to Hungary. This, they
argue, is sufficient to satisfy the defence progitt in s. 285 of th€ode.

[24] Once again, the Applicants are ignoting difference in the tasks of the OSC
and the Board. Justice Ferrier was assessing whatlspite of the abduction, the son



should be returned to Hungary. The test he appliad that set out in the Hague
Convention. In contrast, the Board was determinwigether there were serious
reasons to believe that the elements of an offeeteut in theCriminal Code had
been established. In the Board's view, the s. 288nde was not applicable because
the Board did not believe that the Principal Apatit or the children had been the
victims of abuse by the husband. Stated in othedsydhe Board did not believe that
the son was in danger of imminent harm when herea®ved from Hungary. | see
nothing unreasonable or illogical in the Board'siadosion that the s. 285 defence
would not have been available to the Principal Aqapit.

(c) Serious non-political crime

[25] The Applicants assert that the Boar@@iin its determination that abduction
IS a serious non-political crime.

[26] First, the Applicants submit that theseno evidence to show that the Main
Applicant will be prosecuted for her actions in igany, and if that were the case, the
police would not have permitted her departure. cdetil(F)(b) of theRefugee
Convention contains no requirement that the person in questhust have been
charged with or convicted of the crime in questi©artainly, charges and convictions
in a foreign jurisdiction may constitute convinciegidence that a crime has been
committed. However, it does not follow that the exle of a criminal conviction
means that there has been no "serious non-poldicak"”. Even without the evidence
of a charge or conviction, sufficient evidence nieybefore the Board to establish
that a there are serious reasons for consideriag ahperson he has committed a
serious non-political crime. That was the case fieetioe Board.

[27] The Applicants also submit that the Rbarred in relying oi€han, supra for
guidance in defining a serious non-political crinte.their submissionChan only
states that exclusion does not apply to crimes dtennoutside Canada where a
sentence has already been served, unless the eeflmjenant has been declared a
danger to the public. In my view, the Applicantydanisunderstood the use made by
the Board of th&Chan decision. In the part of the decision dealing witls question,
the Board was assessing whether kidnapping of lal ¢hia "serious non-political
crime”. In its analysis, the Board referred to t@ilkan decision as describing a
sentence of ten or more years as one that is imnBoaf such a crime. The Board also
considered the existence of the Hague Conventiora agemonstration of the
international community's view of international ka@pping as a serious matter. | see
no error in the Board's use of thHéhan decision or its analysis of whether
international kidnapping of a child constituteseai@us non-political crime.

[28] The issue of exclusion is determinatiok the claim of the Principal
Applicant. Once she has been found to be excludesupnt to Article 1(F)(b), the
Principal Applicant cannot be found to be a Conmentefugee or a person in need of
protection. However, in the event that | am wromgtbis issue, | will continue to
address the other matters raised by the Appliganmsspect of their decision. Further,
the exclusion of the Principal Applicant does mopact the son; the issues related to
him must be examined.



Issue #2: Did the Board err in drawing a negative credibility inference against the
Applicants?

[29] In its decision, the Board found thermpal Applicant's "allegations of

abuse at the hand of her husband unreliable amdstworthy". Of critical concern to

the Board was the lack of corroborating evidencehef allegations of abuse. The
Board noted that, over two years earlier, Justiegiér in Kovacs had commented

negatively on the complete absence of any evidehabuse and stated that:

[A]t the time of the hearing, approximately two ygafter Justice Ferrier's decision,
still there is not one neutral, independent piecevidence to support the claimant's
allegations. There is not one medical or policeorefrom Hungary or a report from

any counsellor or doctor or any account by persens withnessed or to whom she
spoke about the alleged abuse by her husband . . .

[30] In its reasons, the Board explained wthsejected the explanations for the
lack of corroborative evidence.

[31] Credibility assessment is within the exfse and exclusive jurisdiction of the
Board. Hence, this Court should refrain from irgerfg with that assessment unless
the Board's assessments are capricious or perggrpatently unreasonabladuebor

v. Canada(Minister of Employment and Immigration), [1993] F.C.J. No. 732 (F.C.A.)

(QL)).

[32] The Applicants submit that a claimam¢'stimony should be presumed to be
true unless there is a valid reason to rebut thesymption and that the claimant's
testimony ought to be given the benefit of the dpuhless there are good reasons to
do otherwise Nlaldonado v. Minister of Employment and Immigration), [1980] 2 F.C.
302 (F.C.A)) at para. 5 han v. Canada (Minister of Employment and Immigration),
[1995] 3 S.C.R. 593 at para. 129). The Applicatgs aubmit that, in the absence of
valid reasons to question credibility, documentaoyroboration is unnecessarkoth

v. Canada(Minister of Citizenship and Immigration), [2001] F.C.J. No. 305 at para.
16). The problem with the application of these @ptes to the application before me
is that the Board explained that its reasons faibtiog the Main Applicant's veracity
did not depend solely on a lack of corroboratingdence. The Board cited
inconsistencies and implausibilities in clear aministakable terms by supplying
examples of these problems. In other words, theme walid reasons - aside from the
lack of corroborating evidence - to doubt the HgatApplicant's story.

[33] In the refugee claim, the onus was anAlpplicants to supply evidence that
supports their claim Rahmatizadeh v. Canada (Minister of Employment and
Immigration), [1994] F.C.J. No. 578 (T.D.) (QL) at paras. 9-Kante v. Canada
(Minister of Employment and Immigration), [1994] F.C.J. No. 525 (T.D.) (QL) at
para. 8). In this case, in spite of ample timenmcpre such evidence, the Applicants
failed to do so. Further, as the Board explainéergthat they should have been on
notice from the findings itovacs that their corroborating evidence was insufficient
the failure to do so is even more troubling. TheuBofurther noted that the Principal
Applicant's explanation for a lack of police anddiwal documents from Hungary
was not believable (her credibility already beingpugned), and that her explanation
was insufficient to justify why she had not acqdireorroborating statements from



relatives and other individuals who allegedly hastfhand knowledge of her
domestic troubles.

[34] A further argument of the Applicantstimt the Board relied in part on the
findings in Kovacs, but misapprehended those findings. In particulay point out
that Justice Ferrier made no overall finding tha trincipal Applicant lacked
credibility. They assert that the comments of geskerrier referred to by the Board
are not findings of fact, but recitations of theshand's evidence (who was the
applicant in that case), which Justice Ferriermudtiely found unconvincing. In my
view, the Board accurately assessed both the exedesfore it and the findings of the
OSC in Kovaks. Although Justice Ferrier made no overall findiafja lack of
credibility with respect to the Principal Applicanthe decision is littered with
references to difficulties with her testimony. Tipassages referred to by the
Applicants do not, as submitted, consist only eéeitation of the allegations of the
husband. Within each paragraph dealing with thd&ond's assertions, Justice Ferrier
includes an ongoing analysis where he points etglito difficulties with the
Principal Applicant's story.

[35] Finally, the Applicant submits that tBeard was incorrect when it stated that
there was no document supporting the Principal lkppt's allegations. They refer to
a medical report that their counsel tried to subaithe end of the hearing. In my
view, the Board was under no obligation to admit consider these late-filed

documents. They were not translated and had, amihgreeen in the possession of
the Applicants for some time.

[36] In conclusion on this issue, | am notspaded that the Board erred in finding
the Applicants' story of abuse to be not credible.

Issue #3: Did the Board err in failing to find that the son was a person in need of
protection?

(@) Res judicata or the doctringsetie estoppel

[37] In rejecting the claim of the Applicantthe Board concluded that the
evidence failed to establish that the Applicantsemactims of abuse at the hands of
the husband or because of their ethnicity. In @olditthe Board found that the
evidence was insufficient to rebut the presumptibstate protection.

[38] The Applicants point to the conclusiodsstice Ferrier that the son, if
returned to his father's care in Hungary, wouldirb@n environment which would
present a risk of psychological harm. If placedhi@ hands of a guardian, the learned
judge also stated that he had "no confidence tmathisband would not commit a
further crime - abduction - in Hungary, by removitige son] from whomever should
be his guardian in Hungary". His conclusion wag ti@ son's return to Hungary
"would place him in an intolerable situation, whathe was there in his mother's care
or in the care of a third party". The Applicantgue that the Board should have
applied the doctrine afes judicata to the issue of the son's status as a persoreh ne
of protection, and should have considered itsetfggged from making any finding in
regard to the subjective elements of the refugaenc(Toronto (City) v. C.U.P.E.,
Local 79, 2003 SCC 63).



[39] In Toronto, supra, the Supreme Court of Canada examined the cormdept
"issue estoppel”, a branch of res judicata. In ofdeissue estoppel to apply, three
requirements must be satisfied: (1) the issue heghe same as the one decided in
the prior decision; (2) the prior judicial decisiomust have been final; and (3) the
parties to both proceedings must be the samegarghvies {Toronto, supra, at para.
23). It is plain to see that the parties are net shme, being the Applicants and
Minister before the Board, and the Applicants amel husband before the Superior
Court.

[40] Additionally, the issues are not the sarim refusing a removal order under
the Hague Convention iKovacs, Justice Ferrier was exercising tharens patrie
jurisdiction of his Court Kovaks,at para. 116), which is exclusively concerned with
the "best interests of the child" (at para. 14Q) eether the child is at "grave risk"
of "imminent harm". The bulk of thé&ovacs decision is concerned with the
determination of whether a family law applicationder the Hague Convention can
supersede a forthcoming refugee claim, and it gaegnt from the lengthy analysis of
Justice Ferrier that these two types of deternonatiare very different in nature. At
paragraph 238, Justice Ferrier does not presund@itheuling would have any impact
on the refugee determination process.

[41] Most importantly, | am mindful of the mivast between the "defense"
provision found in Article 13(b) dfague Convention and the wording of s. 97 of the
IRPA.

Hague Convention

Article 13

Despite the provisions of the precec
Article, the judicial or administrati
authority of the requested Staie no
bound to order the return of the chilc
the person, institution or other bc

Article 13

Nonobstant les dispositions de l'art
précédent, l'autorité¢ judiciaire
administrative de |'Etat requis n'est
tenue d'ordonner le retour de l'enf
lorsque la personne, linstitution

which opposes its return established that.'organsme qui s'oppose a son ref

(b) there is a grave risk that his or
return would expose the child to phys
or psychological harm or otherwise pl
the child in an intolerable situation.

Immigration and Refugee Protection Act

97. (1) A person in need of protectior
a person in Canadwhose removal f
their country or countries of nationalit
would subject them personally

établit:

b) qu'il existe un risque grave que
retour de I'enfant ne I'expose a un da
physique ou psychique, ou de toute &
manieére ne le place dans une situ¢
intolérable.

97. (1) A qualité de personne a proté
la personne qui se trouve au Canac
serait personnellement, par son re
vers tout pays dont elle la nationalit
ou, si elle n'a pas de nationalité, c
lequel elle avait sa résidence habitu



exposeée :

(b) to a risk to their life or to a risk b) soit a une menace a sa vie ou au ri
cruel and unusual treatment de traitements ou peines cruels et inu
punishment if dans le cas suivant :

(i) the person is unable or, because (i) elle ne peut ou, de ce faitg veut s
that risk, unwilling to avail themselves réclamer de la protection de ce pays,
the protection of that country].]

[42] The considerations to be made under gudaConvention application and a
refugee determination are clearly different. Thexfer requires a finding of "grave

risk" of harm, the type of which is unspecified;ilgithe latter involves finding a risk,

not necessarily "grave”, of "cruel or unusual tneatt or punishment" and also an
absence of state protection. While the findingsusdtice Ferrier may be relevant to
whether the son is subject to the kind of riskioetl in s. 97, they do not determine
whether he is a person in need of protection utigeiRPA.

[43] Issue estoppel and, therefais,judicata, do not apply.

(b) Reasonableness of the finding

[44] As noted, the Board determined thatghesumption of state protection had
not been rebutted. The Board did not explicitlyerefo the dangers of a further
abduction by the husband if the Applicants retwrHungary. This was a possible
danger pointed to by Justice Ferrier. It could lhat the Board simply rejected this
possibility on the basis that the underlying claifrmbuse was not credible. It would
have been preferable for the Board to deal direaiityr this aspect of the OSC
decision. In other words, the Board should haveested the question of whether the
son faced a possibility of a further abduction g husband upon the family' return to
Hungary. However, even if this is an error, it b@es immaterial on the basis of the
Board's analysis of state protection. Justice &emias not required to analyze the
effectiveness of the state of Hungary in protectiagitizens from domestic abuse. It
does not appear that any evidence was before hith@matter of the ability of
Hungary to prevent a further abduction or to protee son. But, for the Board, that is
an essential step of its analysis.

[45] | cannot agree with the Applicant's position that the Board's analysis of
state protection was superficial. To begin witre Board is entitled to rely on the
presumption of state protectioBgnada (Attorney General) v. Ward, [1993] 2 S.C.R.
689). In light of the credibility problems with thdain Applicant's testimony, there
was no evidence to rebut that presumption. Furthiee, Board cited ample
documentary evidence that indicated Hungary hadjwsate provisions in place to
protect individuals from domestic abuse and etpeisecution.

[46] | am not persuaded that the Board erred.



Issue #4:Did the Board err in finding it implausible that the Applicants would have
suffered persecution dueto their Roma ethnicity?

[47] In spite of serious reservations that Brincipal Claimant is Romani, the
Board considered, for purposes of the claim, thatRrincipal Applicant was Romani.
However, the Board concluded that the Applicantsildaot be perceived as Romani
(or Roma, as the term may be used).

[48] The Applicants submit that, by concluglithat they would not be perceived
as Roma, the Board applied a narrow analysis oéatgpical physical characteristics.
The Board ignored documentary evidence which indidhat Roma have been
assimilated into Hungarian culture but may still distinguishable based on non-
physical characteristics, and that even lightemséd Roma may be subject to
discrimination. The Applicants cit€ubacos v. Canada (Minister of Citizenship and
Immigration), [2002] F.C.J. No. 290 (T.D.) at paras. 12-13.

[49] Tubacos, supra, does not apply to the case at barTlibacos, the issue was
whether the Board properly rejected the claimaad'sertion that they were of Roma
ethnicity solely on the basis of the claimant's egggnce. In the present case, the
Board accepted the Applicants' ethnicity, albegitaatly, and based its findings of a
lack of persecution on more than physical appearanc

[50] | am not persuaded that the Board eriHite Board does not base its
conclusion solely on the Applicants' appearance. Bbard found that the Applicants
did not appear to possess the "distinguishingstridiat are commonly attributed to
person of Romani heritage." Importantly, the Boatdo based its implausibility

finding on the evidence that neither of the Priatifpplicants' two husbands knew
she was a Roma, although they had lived intimately her for several years. On this
basis, it was reasonable for the Board to concthdestrangers would be unlikely to
perceive the Applicants as Roma and persecute them.

[51] There is no reviewable error.
Conclusion

[52] For these reasons, the application tafigial review will be dismissed.
Neither party proposed a question for certificatioone will be certified,

ORDER

THIS COURT ORDERS that:
1. The application for judicial reviesvdismissed; and
2. No question of general importanceesified.

"Judith A. Snider"

Judge
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