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REASONS FOR JUDGMENT

Introduction

1.

The applicant is a citizen of China where, he ctilee was a school
teacher in a village in Fujian province where hééeé to organise a
teachers’ union and where he participated in &estrfhe applicant
claims to fear persecution in China because oabsociation with the
union and his desire to uphold justice.

After his arrival in Australia on 21 March 2007ethpplicant lodged an
application for a protection visa. This was refusgdthe Minister’s

delegate on 23 June 2007. The applicant thenexppdi the Refugee
Review Tribunal (“Tribunal”) for a review of thate@artmental

decision. The applicant was unsuccessful beforelthminal and has
applied to this Court for judicial review of theiunal’s decision.

The Tribunal decision the subject of these procegdis the second
such decision relating to the applicant. There wasevious Tribunal
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4.

decision signed on 25 October 2007 which was quh$lyeorder of
this Court on 1 September 2008.

For the reasons which follow, the application Wil dismissed.

Background facts

5.

The facts alleged in support of the applicant'sncléor a protection

visa are set out on pages 4 — 13 of the Tribuwigssion (Court Book
("CB”) pages 124 — 133). Relevant factual allegadi@re summarised
below.

In his protection visa application, the applicaairoed that:

a)

b)

d)

f)

he had been a high school teacher for over 20 yraasFujian
village;

the change in China in 1990 from a centrally-plaheeonomy to
a market economy made his working conditions les$eptive,
particularly as he was not an official employeehaf school,

he and other teachers requested higher wages #ed Wwerking
conditions and the school responded with threats;

in 2006 he and other teachers formed a union, gadh200
members and conducted a strike on 5 September Z8@6her’s
Day, which went for five days in total. The applt and some
other teachers were sacked by the school;

he and the other sacked teachers went to the eéclucktpartment
in Jiangjing and although they were promised thatdepartment
would sort things out, nothing was done. The grthgn went to
the higher authorities in Fuqing city, but weredttd go back to
the authorities in Jiangjing. They refused to &and were
removed by security. The authorities threatenedhawe them
arrested if they continued to appeal,

the applicant claimed they then decided to appeaBeijing

secretly, however, they were arrestedeonrouteand gaoled for
three months, never making it to Beijing. When iispned he
was tortured and treated cruelly; and
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9)

a)

b)

d)

f)

SZLTF v Minister for Immigration & Anor [2009] FMCAO01

he asked his family to bail him out and to get laimisa to come
to Australia. His family continued to be harassgdalithorities
after his departure from China.

At the first Tribunal hearing the applicant made tbllowing claims:

he completed 11 years of education, worked asmaefafor two
years and then started working as a mathematicheéean 1985.
He did not need to complete any training to becarteacher;

in July 2006 a teacher colleague passed out dulags from
bleeding in her stomach. The school did not ging help or
assistance and wanted to sack that teacher. Eledaid that he
also had a problem concerning low pay, indeed ithatas his
main problem;

school management ignored their grievances and thite failed

attempt to appeal to Jiangjing, they decided tgesta“sit-in” and

stop teaching for five days from 5 September 2@0&% known as
“Teachers’ Day”;

they continued to appeal to higher authorities udilg the
education department in Fuging municipality and @b
December 2006 they lodged a written submission \Wifian
provincial government by writing a letter of grien. This letter
was returned and, although they wanted to appedheiu to
Beijing, several people were arrested by policeoteethey went
there;

they were sentenced to three months’ re-educatioindad hard,

manual labour in the prison, were often beaten dmrds and on
one occasion the applicant was hit by a guard andeljuired

more than a dozen stitches to his head. He latdrtkat he was
only in the labour camp for little more than two miiws as he was
bailed out before the sentence was complete;

he went to an agent who bailed him out of prisoth @manged for
a visa for him to travel to Australia. He spentOZWORMB
borrowed from relatives and friends;
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g) after he was bailed out of prison he lived at arfd's house and
was afraid the government would harass him. His ilfam
members are still often harassed and they dareehonh home;

h) when asked about his work as a teacher, the appkead that he
only taught algebra and other teachers taught rdiite
components in mathematics. He also said that ima&Chmaths
teachers only teach algebra and geometry;

1)  the Tribunal noted his previous evidence that witheny formal
training he became a teacher after being a farrmibe applicant
said that that was not correct and that he had gcsm@ng and
claimed that:

1) he did not receive any formal teacher’s training tuas
trained on the job; and

i) in 1995 there was a major shortage of teachersrantbcal
authorities conducted interviews and those who guhsise
interview became teachers;

])  when the Tribunal noted that his previous evidewas that he
became a teacher in 1985, he said that there vwsmréage of
teachers in 1985, not 1995;

k) when asked about the organisation of the teachansn, the
applicant claimed that it was organised by five glepincluding
himself. He also said that Teachers’ Day was d#gtu0
September 2006. He had not worked since then asmbeacked
after the strike;

l) the main aim of his activities in the union hadrbée get better
treatment for teachers, he was fighting for sojiatice and did
not want to be a teacher again;

m) when asked about his arrest, the applicant claithatl he was
arrested by the PSB and taken to Fuqing City pridda also said
that as far as he knew two people were arrestedraniohg that
there were five organisers, some had escaped. rédedpd two
documents to the Tribunal, a letter from threehsd brganisers
and a school teacher identification card;
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n) he was detained on 5 December 2006 until his famnfpnged
for an agent to bail him out on 20 February 200thoagh the
case against him had not finished,;

0) when asked how the police allowed him to departn&hihe
applicant said that the agent arranged from hiedwe through
different channels, he obtained a visa and bribmddy security
officials at the airport; and

p) if he returned to China, he said that he would ioomet to strike
for teachers and uphold justice.

8. The Tribunal considered a letter dated 5 July 2GQibmitted to the
Tribunal as originally constituted, signed by thpes®ple purporting to
be teachers, “Mr C”, “Mr L” and “Mr S”, all who clmed to have been
participants in the September 2006 strike which wa@smnised by the
applicant. The letter largely contained allegatiomsde by Mr C who
claimed to be a teacher from the same village dciod an important
member of the school’s labour union. He claimed tha September
2006 strike was organised by the applicant and esjuently all of
them became the target of the Fuqing police. Nu90 claimed that in
March 2007, he met a member of the applicant’s lfami the street
who told him that the applicant had been forcel@&we China.

9. The applicant appeared before the Tribunal as sig@onstituted:

a) when asked who organised the teachers’ union, ghécant said
it was “hard to say” but that he and a handful efofiv named
teachers were its main organisers, claiming thaty thvere
dismissed from the school, were in hiding and thathad lost
contact with them;

b) when the Tribunal put to him that Mr C had saidis letter that
it was the applicant who had organised the sthikesaid that four
of them had organised it and that he had only ke of the
main members. He also said that all three co-lsadeere
arrested and sentenced to three months’ gaol;

c) the Tribunal noted that Mr C's letter only referedthe applicant
having been gaoled and in response the applicadttisat the
letter had meant to refer to all of them. He aaa that Mr C
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d)

f)

knew that the applicant was in Australia and thatneeded to
highlight him. He said that it was not necessaryMr C to talk

about himself because Mr C’s purpose was to asktstralian

government to protect the applicant;

when asked by the Tribunal why he obtained a pasgpdarch
2006, before the alleged strike, the applicant Haad a passport
could be convenient and that he intended to vieitdgdKong;

the applicant said that he was able to completefdhmalities
required for his visa and other relevant documeriige in gaol
as his family gave his passport to an agent ancbh@nunicated
with the agent through his family; and

the applicant also said that the main reason he&laha was that
he had lost confidence in the authorities, his wageere
inadequate and he did not have freedom of speech.

The Tribunal's decision and reasons

10.

After discussing the claims made by the applicant the evidence
before it, the Tribunal found that it was not dags that the applicant
IS a person to whom Australia has protection oliliges under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was based the following
findings and reasons:

a)

b)

the Tribunal had difficulty with the applicant'satin to be a
mathematics or algebra teacher at a school, ndtisigbefore the
Tribunal as first constituted he presented onlittie levidence of
being able to teach it, tending to revert to examnpbdf basic
arithmetic. However, the Tribunal accepted thawas a maths
teacher at a village school that operated outdidestate school
system. The Tribunal noted that the applicant hadys claimed
that the school was not state-run;

given its finding that he was not employed withire tofficial
school system, the Tribunal found it incongruoust tlihe
applicant and other dissatisfied teachers wouldsicen state
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bodies such as those governing state schools ag kEsponsible
for, or capable of, changing or reforming the wogkiconditions
in the school where he worked or that they wouldehaxpected
any support or had expectations of making progmegsursuing
their professional grievances by taking them toicadfs in

Beijing;

c) the Tribunal thus found that the context in whibtle tapplicant
and others were supposedly arrested by police geDber 2007
was not plausible;

d) not resting its decision solely on implausibilitthe Tribunal
further concluded that a number of the applicaciesms relating
to the claimed strike and its aftermath were plamhdermined
by inconsistencies, noting that:

1) the applicant named three other people as leadetkeo
union who planned and staged the strike, howewvethe
letter provided in support of his claims three w#ses
indicate that he was their leader and organiseéhefstrike.
The applicant then said that he and the othersnmea it
together and denied he led the strike alone, @asimibt on
the reliability of the letter;

i) he gave inconsistent dates to the previously coresti
Tribunal as to when the strike took place, firsttisg that it
took place for five days from 5 September 2006 tifigng
that as Teacher’'s Day and later stating that Teacimay
was actually on 10 September 2006;

i) he gave inconsistent evidence about what happendist
fellow strike “leaders” saying that they all wenta hiding
and no one knew anything about them but also daatl t
someone in his family had met Mr C walking in thest;

Iv) the applicant identified four leaders at most te secondly
constituted Tribunal, however, spoke of five leadsith the
Tribunal as constituted on the first occasion;

v) he stated to the secondly constituted Tribunal &hatour
leaders were targeted, however, told the first tited
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Tribunal that he and one other leader had beerstade
Further, the 5 July 2007 letter indicated that aépplicant
alone was arrested and targeted by the authorares;

vi) when asked why the letter appeared to be inconsistigh
his evidence about the activities and experienédssoco-
organisers, the applicant said it was not necedsarthem
to talk about themselves. The Tribunal was not eaped by
his explanation for this discrepancy;

e) in light of this inconsistent evidence, the TribLudal not accept
that the applicant was involved in any union oikstrthat he was
dismissed over a strike or any other show or ingh@bepression
of political opinion, noting that although it wagghly improbable
that teachers would have taken their grievances state
authorities given the fact that the school wasarobfficial state
school, the main reason for its rejection of thpligant’s claim to
have gone to state authorities was that it did azaept that he
joined or created the teachers’ union, or joinededra strike of
teachers at his school;

f)  further, the Tribunal did not accept that the aggit was gaoled
at the time he claimed or that he has even beeainget in
Convention-related circumstances, noting that:

i) the claimed conditions giving rise to the applitant
supposed arrest were found by the Tribunal not d&eeh
existed;

i) the applicant's evidence concerning the arrest was
consistent; and

i) he did not respond convincingly to questions albmyt his
Australian visa, travel ticket and itinerary wergaaged
while in gaol and was vague about how he was abgn
documents;

g) although the Tribunal accepted that the applicaouired ten
stitches for a head injury he suffered, it did aotept that the
injury was inflicted by the police or in the circstances claimed,;

SZLTF v Minister for Immigration & Anor [2009] FMCAO01 Reasons for Judgment: Page 8



h) further, the Tribunal did not accept that any spleconeasures
were undertaken to help the applicant leave Chirthowt the
authorities intervening and found he departed ovalad, non-
cancelled passport issued to him in his own nanuing
independent evidence cited by the first constituiedunal
concerning the vigilance of Chinese authoritiepriaventing the
emigration of persons wanted by the police;

1)  the Tribunal found that the main, essential andiB@ant reason
for the applicant coming to, and seeking to remajrAustralia
was that his pay in China was unsatisfactory, aaeagiven by
the applicant himself;

]) given his evidence that he obtained his passporafproposed
trip to Hong Kong prior to the alleged events iresgfion, the
Tribunal found that the applicant’s departure frGmna was the
fulfilment of the kind of interest in going abroatiat had
motivated him to apply for a passport in the figslace,
completely independent of the claimed circumstances

k) the Tribunal did not accept that, since his departar Australia,
the applicant’s family has been questioned by tihaities in
relation to him and gave no weight to the lettgned by Mr C
and others, concluding that it was the product isfndenuous
solicitation by or on behalf of the applicant;

l) the Tribunal found that the applicant no longer tednto be a
teacher because of that job’s poor pay and comditioot because
of any Convention-related reason. Consequentlywals not
satisfied that the applicant would need to avoitidp@ teacher to
avoid attracting Convention-related persecution;

m) further, the Tribunal was not satisfied that theleant involved
himself in China to any significant extent in updioly justice or
union activities, or that he would be inclined ®cbme involved
in such activities or attract such a profile, realimputed in the
future. These conclusions were made by the Tribimnbght of
its finding that he has not been involved, or gealy interested,
in such activities even as a remedy for whatevarascand
economic difficulties he claims to have endured] an
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n) in light of the above, the Tribunal concluded tkia¢ applicant
had been an unreliable witness to a very signifieatent.

Proceedings in this Court

11. The grounds of the amended application were pleadddllows:

(1) The Second Respondent breached section 425heof t
Migration Act 1958 (Cth).

(2) The Second Respondent breached section 4228B(8)e
Migration Act 1958 (Cth).

Breach of s.425

12. In his amended application, the applicant particsés his allegation
that the Tribunal breached s.425 of Megration Act 1958(“Act”) as
follows:

(@) The Second Respondent found that it was “inaoogg”,
and therefore implausible, that the Applicant and bo-
organisers of the teachers’ union would have takesir
complaints to the authorities when the school wadllage
school”.

(b) This was a matter which was “not of an insubst
nature” and which was considered by the Second
Respondent to be in issue.

(c) This finding played a part in the Second Redpotis
decision on the application for review.

(d) The question of the plausibility of the Applitand others
taking their complaints to the authorities was naised by
the delegate of the First Respondent.

(e) This question was not put to the Applicant by Second
Respondent.

13. The applicant deposed in his affidavit affirmedN8&rch 2009 that the
Tribunal member did not tell him at the hearingttha thought it was
implausible or incongruous that the applicant weith other teachers
to the government to complain that his school ppaichad ignored
their protests about the unfair dismissal of a se&cher or that they
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had taken their complaints to the government. uithér deposed that
until he received the Tribunal’'s written decisioa ¢iid not know that
the Tribunal did not believe that he and his cgless had taken their
complaints to the government. The applicant wascnmss-examined
on that affidavit.

14. The applicant submitted that the question of wirethe applicant and
others took their concerns to government bodiesgcitoumstances
where he was employed in a non-government schoa$ an issue
relevant to the decision under review and thusaetid obligations
under s.425. Relying orS8ZBEL v Minister for Immigration &
Multicultural & Indigenous Affairg2006) 228 CLR 152 and on what
Besanko J had said i8ZHKA v Minister for Immigration &
Citizenship[2008] FCAFC 138 at [115], the applicant submittbdt
the Tribunal erred by not bringing this to the agguit's attention in
accordance with that section.

15. The Minister submitted that there was no need har Tribunal to
identify the applicant’s alleged appeals to governtrauthorities as a
s.425 issue because, in his decision, the delegade rejected the
entirety of the applicant’s claims, thereby puttiexery aspect of his
claims in issue.

16. In SZBEL's casethe High Court made it clear that the delegate’s
decision or the Tribunal’'s statements or questaursng a hearing can
sufficiently indicate to an applicant that evervidpihe or she says in
support of the application is in issue. In thisesathe delegate
relevantly said that he did not accept that thdiegmt had worked as a
teacher or that he had faced harassment becaubadherganised a
teachers’ union. The delegate rejected all theliapy’'s related
allegations.

17. Significantly, the Tribunal reached a different clusion on one of
these matters, saying at para.64 of its decisiahittaccepted “[a]lbeit
with some difficulty” that the applicant had retrad to become some
kind of mathematics or algebra teacher at a schi®placcepting that
the applicant was, indeed, a teacher, the Tribtneseby made an issue
which had not been significant before the deleg&geificant to, and
indeed determinative of, its decision. That isaas that the applicant
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18.

19.

20.

21.

took his complaints to government bodies although gchool where
he worked was a non-government institution.

In the circumstances of this case, it is not enotmtsay that the
delegate’s decision had put everything in issue délegate’s decision
was based on one premise while the Tribunal’s ves®d on another.
In the absence of an invitation from the Tribur@laddress the issue
identified above, the applicant could not have kndiat this matter,
which was irrelevant to the delegate’s decision awideven referred to
by him, would take on a determinative significameethe Tribunal’'s
mind.

In such circumstances, s.425 required that thateidse put to the
applicant so he could give evidence and preseninaegts in relation
to it. As the High Court said i8ZBEL

...where, as here, there are specific aspects of @uicant’s
account, that the Tribunal considersay be important to the
decision and may be open to doubt, the Tribunalt @mukeast ask
the applicant to expand upon those aspects of¢heumt and ask
the applicant to explain why the account shouldabeepted (at
166 [47]) (emphasis in original)

However, based on the applicant’s unchallengedeenad, | find that
the Tribunal did not alert the applicant to theedetinative significance
of him making complaints to government bodies algto his school
was not a government school nor give him an infarmpportunity to
give evidence and present arguments in relationthis issue.
Consequently, | conclude that the Tribunal failedneet its obligations
under s.425 and that it erred as a result.

In addition to his submissions that he had no exés.425 obligation
because his delegate had put all the applicariégations in issue, the
Minister submitted that, in any event, the Tribimatatements in
guestion were no more than an expression of itsoreag process,
which attracted no s.425 obligations. This argumeatnot be
accepted. It is true, as submitted by the Minjsteat s.425 did not
oblige the Tribunal to invite the applicant to gesdence or to present
arguments on its conclusion that his allegationghis aspect of his
claim were implausible. However, that does nog¢ctfthe finding that
the issue which the Tribunal relevantly considetel not been
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identified to the applicant so he could address The Tribunal’'s
consideration of the issue, which was in any egentpromised by the
failing which has been identified, does not hawedffect of insulating
the underlying jurisdictional error from review.

22. Nevertheless, the Tribunal's decision rests on nmtben one basis.
Certainly, it did not accept that the applicant amd colleagues
seriously expected to make any progress with themplaints by
taking them to government bodies, rejecting suclegations as
implausible. However, as the Tribunal went on tp aapara.68 of its
decision, it did not rely solely on implausibility reaching its findings
in this matter. It also considered the applicanksms relating to the
claimed strike and its aftermath and found thenbdaundermined by
inconsistencies. Indeed, although at para.76 afatssion the Tribunal
again referred to the implausibility that the apatit and his colleagues
would have taken their grievances to state autberitt went on to say
that “the main reason” why it did not accept thad aipplicant went to
the state authorities was that it did not

... accept that he joined or created the teacherg®mumr joined
or led a strike of teachers at his school.

23. What the Tribunal expressed to be “the main readonits decision
provides a separate basis for its decision. Thaisbwas independent
of its finding that it was inherently implausibleat the applicant and
his colleagues approached government authoritis. iidependent
quality of “the main reason” for the Tribunal's d&on is underlined in
para.91 of its decision record where it conclude the applicant had
not previously been involved in political activgisuch as union action,
even as a remedy for whatever social or econonfitculiies he
claimed to have endured, because he was not géyuiterested in
such activities.

24. The applicant submitted that notwithstanding that decision was
based on two determinative findings, the Tribunbfeach of its duty
under s.425 affected the entirety of its decisioh jost part of it. It
was submitted that the Tribunal's decision was losged on credibility
findings and that it was difficult to distinguistegarate strands of
reasoning applicable to the credibility aspect®eaiased with each of
the grounds relied upon by the Tribunal when raaghis decision.

SZLTF v Minister for Immigration & Anor [2009] FMCAO01 Reasons for Judgment: Page 13



The applicant submitted that once credibility ismdged it affects
everything with the result that North J’'s reasonimg/BAP of 2002 v
Minister for Immigration & Multicultural & Indigenas Affairs[2005]
FCA 965, considered below, is not applicable ts¢hgroceedings.

25. However, a review of the Tribunal's decision disde that this
argument cannot succeed. The Tribunal reachediaiale in relation
to the question of whether the applicant had agpred government
authorities not by reference to his overall crddipbut by reference to
the plausibility of that particular allegation. Bgntrast, the Tribunal’'s
rejection of the applicant’s allegations that heswavolved in a union
and in a strike, and dismissed as a consequence,based on the
inconsistencies which the Tribunal identified iis Bvidence relating to
those issues. Other findings followed from thisidasion. Thus, in
my view it cannot be said that the two bases ofTitileunal’s decision
were so related by intermediate credibility findsrthat they should not
be regarded as separate and independent groundhlefdfribunal’s
decision

26. Further, although in the penultimate paragraph teffindings and
reasons the Tribunal did express the conclusiontti@gapplicant was
an unreliable witness, that finding does not prevsglpport for the
applicant’'s argument on this point. It is appartbat this statement is a
final reflection on the entirety on the applicantsse, not an
intermediate finding which led to the two princigaddings on which
the Tribunal’s decision was based. As such, it dashave the effect
of binding together the two bases of the Tribundégision such that
they do not stand independently.

27. In such circumstancesyBAP's case and the cases which have
followed it, are authority for the proposition thiee Court must uphold
the Tribunal’'s decision because, notwithstandirgg tine basis of the
Tribunal’s decision is affected by jurisdictionata, the decision can
be supported on a separate and independent bamisistnot so
affected. That is to say, although the Tribunalethito meet its s.425
obligations in relation to its conclusion regardihg implausibility of
the applicant's approach to government authoritiessdecision was
independently grounded on the Tribunal’s creditddaejection of the
applicant’s claim to have been involved in uniotiaites at all. As a
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result, absent any other reason to set it asige lthbunal’'s decision
must stand.

Breach of s.422B(3)

28.

29.

30.

31.

In addition to relying on the particulars to thesfiground of the
amended application, the applicant particularisecalegation that the
Tribunal had breached s.422B(3) as follows:

The Second Respondent failed to act in a way tlaatfair and
just in applying section 425 of the Migration A&G8 (Cth).

Section 442(B) provides:

(1) This Division is taken to be an exhaustiveestant of the
requirements of the natural justice hearing ruler@hation
to the matters it deals with.

(2)

(3) In applying this Division, the Tribunal musttan a way
that is fair and just.

The applicant referred to obiter comments madedyyaPn J inSZLLY
v Minister for Immigration & Citizenshig2009] FCA 185. His
Honour noted that irMinister for Immigration & Multicultural &
Indigenous Affairs v NAM\(2004) 140 FCR 572, in the period prior to
the insertion of s.422B(3) into the Act, Merkel aktely JJ had
concluded that the effect of s.422B(1) was thatethveas “no longer an
obligation on the part of the RRT to afford apptitsabefore it a fair
hearing”. InSZLLY's casePerram J referred to the introduction of
s.422B(3) in 2007 and observed that its signifieaoes not yet
appear to have been fully appreciated. In thigeodnhis Honour said:

Section 422B(3) restores, as a procedural condetiess and
justice. In that context, those words are not mhees to
substantive notions of justice or fairness but assefully be
compared with the content of the same words inettpressions
“natural justice” and “procedural fairness”.(at [24])

The applicant also referred to the decision of RepkM iInSZMOK v
Minister for Immigration & Citizenship2008] FMCA 1710 where, by
reference to s.422B(3), his Honour concluded that Tribunal had
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failed to meet its obligation to act fairly by fiai to put a particular
matter to an applicant.

32. The first respondent submitted that s.422B(3) dat require the
Tribunal to put the material in question to thiplgant or require it to
have a further hearing to put its potential findiaghe applicant for his
comments.

33. | respectfully agree with Perram J's comments SALLY's case
concerning the significance that s.422B(3) hastler conduct of the
Tribunal’'s reviews. It should also be noted thas, a procedural
provision, it must be distinguished from s.420(2){nich provides:

(2) The Tribunal, in reviewing a decision:

(a)
(b) must act according to substantial justice ainé merits
of the case.

Unlike s.422B(3), s.420(2)(b) imposes no procedugglirements on
the Tribunal but, rather, deals with substantivéams of justice and
fairness:Sun Zhan Qui v Minister for Immigration & Ethnicféifs

[1997] FCA 324 (especially at para.1.1.M)inister for Immigration &
Multicultural Affairs v Eshet{1999) 197 CLR 611 at 628 [49].

34. Although for the reasons given above at [16] — [R@bnclude that the
Tribunal did breach s.422B(3) by failing to actainvay which was fair
and just in relation to the issue which the applicshould have been
invited to address, that does not avail the applicalhe Tribunal’s
ultimate decision remains a decision which, for tkasons already
given, is supportable on another, independent amtipeached basis.
For this reason it will not be set aside.

Conclusion

35. In light of the above findings, the application Maké dismissed.

| certify that the preceding thirty-five (35) paragraphs are a true copy of
the reasons for judgment of Cameron FM

Associate:

Date: 4 May 2009
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