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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant, who claims to be a citizen of Ugaradteved in Australia and applied to
the Department of Immigration and Citizenship fd?ratection (Class XA) visa. The
delegate decided to refuse to grant the visa atifieabthe applicant of the decision
and her review rights by letter.

The delegate refused the visa application on teeslibat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilet maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austal whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongertkerally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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11.

12.

13.

14.

15.

16.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect gq@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.



17.

18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal to giveeawig and present arguments.
The applicant was represented in relation to thieveby her registered migration
agent.

Application for a Protection Visa

21.

22.

23.

24,

According to information provided in her protectiaisa application, the applicant was
born in, and is a national of, Uganda. She has teteghmany years of education. She
describes her profession before coming to Austesian administrative officer She
worked in that position in Place C for several nimsnt

In reply to questions as to her reasons for clagninbe a refugee, the applicant
claimed to have left Uganda to escape female deniitilation (FGM). She claimed to
have been born into Tribe A of Place B, and likeotlier female members of her tribe
she has to participate in all cultural customsluiding female circumcision. The
custom is a rite of passage to womanhood and igriesto prepare girls for marriage.
The procedure is risky, unhealthy and painful. 8haned to be carrying painful
memories of seeing her loved ones dying as a restilis procedure.

The applicant claimed that in her teens her clderslbegan to pressure her and send
her notices through her village friends to get yefad circumcision. She had made it
clear that she did not want to undergo the proaetacause by then she had attained a
certain level of education and was well aware ®tdnsequences. She had witnessed
friends and relatives suffer from pain and sho@kn& had died as a result of bleeding,
being infected or contracting various other viruaes result of sharing unsterilised
surgical instruments. She “dodged” the procedureubyping to friends or from home

to home. This affected her education, because athéohmiss school when she was on
the run. She succeeded for a while by she was eanfound.

The applicant claimed that in [month, year] she getsing ready to go to church when
she found three men at her door They tied her dd@ced her into their car. Her
neighbours who were witnessing the incident didintgtrvene. She was taken to her
village against her will and the villagers triedp@rsuade her to accept the ceremony.
She refused and rejected the accompanying gittswa bags of millet and maize,
goats, hens and money. This did not go well withuiiage elders and she was locked
up in a house awaiting her fate. She made an uessitd attempt to escape and this



25.

26.

27.

28.

resulted in her being subjected to “torture” She Wwaaten and they attempted to
suffocate her. However, one of her cousins sympathwith her helped her escape that
night. She had to travel through the bush on her despite being weak. She was
assisted by an old man who nursed her for a dayawe her some money enabling her
to travel to the city.

The applicant claimed that in the city she foundhka but feared being taken back to
the village on a daily basis. She did not havedoee and felt tormented and
emotionally sick. Finally, when she got an oppoittuto travel to Australia, she
applied immediately.

The applicant claimed that the Ugandan law suppbegoexistence of all different
cultures in the country, which includes the TribeWture. She would not be able to
resist or runaway for too long as she would be madly found, intimidated, tortured,
detained and forced to undergo the procedure. Bimaed that she would not have the
liberty to get married according to her customgaose she has to seek the approval of
her parents and elders. She would not be ableeio #nnk about marriage if she is not
circumcised.

The applicant claimed that the authorities woultprotect her because they are unable
to stop her community from forcing the practice mp@r. Most politicians do not
genuinely support the campaign against FGM bectngsedo not want to alienate their
political base. Although there has been a risé@énumber of activists campaigning
against the practice, there has been no succées tnbe. Whilst the rate has dropped,
it is still rampant in some areas.

The applicant submitted a number of news reportslation to the practice of FGM in
Uganda.

Interview

29.

30.

31.

The applicant was interviewed by the delegate andecasions. The applicant
provided oral evidence consistent with the contehtser application for a protection
visa. The Tribunal, however, notes the followingigis made by the applicant in the
course of her two interviews with the delegate.

The applicant stated that her biological fathdras Tribe A and her mother from
Place C. They separated before she was born anddteer married her step father.
She started receiving notices requiring her to tgmeircumcision in [year]. She also
received notices in [year] and [year]. Her fatheedito tell her mother that she (the
applicant) should return to the village to undecgoumcision. Her mother and step
father did not support the practice because theyat from the same tribe. Her mother
and step father cannot protect her because shendbbslong to her step father’s clan
and they would be unable to protect her againsowerpeople. Her mother sent her
away on holidays so that she could avoid her fatBlee can no longer stay at her
parents’ house because she is of marriage agehanttie at her husband’s house by
now. By remaining at her parents’ house she wotitthtshame upon them.

It was put to her that female circumcision has ba#tawed in Place B and she would
be able to resist the practice and find supporhftiee authorities. She said she did not
know about that. It was put to her that the eldeiRlace B support women who resist
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33.

34.

the practice. She said may be there are groupgakedahat view, but her father,
grandmother and others all believe in practise it.

The delegate asked why her father or members dfifeehad not made a more
concerted effort to find her if they were so detiexed in forcing her to undergo
circumcision. She said may be they wanted herl&x i@ bit and get her when she was
unaware; or perhaps they came and did not find her.

The applicant provided a detailed and internallyststent account of her abduction
and her escape from her village. She stated ttextlaér escape, her father told her
mother that he would get her (the applicant) na@enathat. She explained that her
father has now assumed a high role in the villagealhchy and probably believes that
his persistence on the practice would enhanceredhility amongst the villagers. She
was asked why she was left alone by her fathdramtonths after her escape. She said
she did not know why her father did not come imragady. She added that when they
come, they never give notices.

The delegate discussed with the applicant the fafsemation she had provided in her
offshore visa application. The applicant essentistiited that she had provided that
information in order to ensure the success of is& &pplication. It was not easy to
leave Uganda and she was not prepared to jeopdhdisgportunity to leave. In
relation to the inconsistencies between her daberthf as indicated in her passport and
in her application for a protection visa, she stdt&t she had lost her passport and as
she needed her passport to be replaced urgentiyyahpaid a substantial amount of
money to a friend to expedite the process. Shadalido through the formal process
and her friend had made a mistake with regard tal&e of birth as shown on her
passport.

Application for Review

35.

36.

37.

In support of the application for review, the apghit’s representative provided a
detailed submission regarding the facts of the easkthe relevant law. The
submission enclosed a statutory declaration frarafiplicant; supporting written
statements from the applicant’s relatives, frieadd associates in Uganda; a large
volume of country information and other documentsupport of the case.

In her statement, the applicant provided a moreprehensive and detailed account of
her claims and addressed the issues raised blbgate in her decision. These claims
are outlined below.

The applicant had explored leaving Uganda for almemof years before coming to
Australia, but it was very difficult to get visas the countries she considered going to.
She also considered going to other African cousitteit the cultural differences
between those countries and Uganda are great andalid have faced many
difficulties settling in those countries. The tt@Australia provided her first “good
opportunity” to escape, she knew that other appte&rom Uganda had been denied
visas on grounds that they had not enough sométigal or financial ties to Uganda
and she was afraid that her application mightlsélbdismissed. For these reasons, she
provided some incorrect information on her visali@ggion as she could not waste the
opportunity to flee.
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40.

4].

42.

43.

In relation to her efforts to avoid detection by fagher, she stated that she was first
told by her father and the people of his villaggéd ready to undergo the FGM process
when she was in her teens. From that time on, artecplarly through out her studies,
she had neither spent an extended period of tirherate nor close to home. It was her
mother’s intention throughout that time to keep &&ay from home and out of her
father’s reach.

Throughout her studies, the applicant attendedraksehools in different suburbs. By
changing schools often and not exposing her sathetalls to people, especially those
with whom her father’s associates, it helped heth@oand her to conceal her
whereabouts and ensure her safety Her father cailttack her down in the schools
she went to because of the strict rules appligdese schools. For every student, a
single visitation card is issued to authentic paegrd there are specific days set in
every term for authentic visitation card holderp#y a visit to their daughters while at
school. Visitation was therefore restricted to diig person with a Parent/Guardian
card issued by the school authorities and on quigi§ied days and for her case it was
only her mother who had the permission to visitwibile at school and pick her up
from school at the end of the term.

During school holidays she did not necessarily livene place for the whole holiday
period. Her mother often made her spend her hold#yone of her relatives all of
whom reside different suburbs. In addition, henaend) the school holiday period she
participated in some youth programs. These “liteugs” greatly contributed to her
safety.

The applicant’s situation was at its worst betwpear] and [year] when she was not at
school. Between [month, year] and [month, year]whs attending school, and was
preparing to sit exams. The school did not havediog facilities, so she lived near her
school. The security there was not as strict apldees she had lived in previously.
Late in [year] she learned from her friends thedrggers had been coming to her place,
saying they were her father’s friends and askirmuaber by her father’'s surname in a
seemingly friendly manner. These men from her f&dhellage soon began to gain
information about her and continued to make ingsiabout her. They would ask about
her in a friendly way and did not appear aggresg\gea result, the people at her school
who were approached did not know that she wasdimdifrom the FGM ritual and
thought her father’s friends were genuinely lookiogher.

After some time, she began to receive letters dedid to where she was staying At first
the letters were just messages that said that e people who wanted to see her,
and that she should prepare herself for the FGblrifThere was information about the
custom and its importance, and how she shouldegelyr She informed her mother
about the letters and from the very first lettez sfarned her not to meet the people
who sent her the letters. She told her how to ategy from strangers and instructed
her to disguise her identity at school and at hanless she knew the people she was
interacting with. Her normal life routine was affed and her freedom was severely
limited.

The applicant ignored all of the letters and ditlambange to meet the strangers who
had come looking for her. The letters, howeverabseincreasingly aggressive and she
decided she could not stay there any longer. Idstdee stayed at a friend’s house for a
month. Then one day, towards the end of the soyemnl, “the strangers” came to her
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47.

school late in the day, dressed in their rituatetind with their faces painted, and
began asking people about her in a more aggresswaer. They were not allowed
into the school grounds, because there was a gaiekat the school gates, but many
people saw them asking the gatekeeper about Heing@ photograph of her and
calling her by her father's surname, and they ctortell her what was happening. She
was able to hide in a classroom until the men b#dAfter this, she did not return to
the school for the rest of the school year, butestavith one of her relatives in a
different suburb instead. Because she did not@sehool, she could not sit the exams
to progress to the next day.

The following year, she returned to complete hedists. She was less afraid this year,
because the tradition was normally to conduct #reraony in even-numbered years.
She completed the previous year’s work again ahtheaexam at the end of the year.
In [year], she did not go to school all year. Heather and she were worried that her
father would try to force her to undertake the F@tMal again because it was an even-
numbered year, so she went to her mother’s villglage D. She stayed with her
relatives all year. She shared accommodation véthrélatives and helped out in their
family business.

Between [year] and [year], she attended another@dctvhich was very strict about
visitors and visitation was restricted to only ge¥son with a Parent/Guardian card
issued by the school authorities. In her case & ady her mother (her visitation card
holder) or the person she delegated her card tohatddhe permission to visit her
while at school. She did not receive any furtheitgifrom strangers from her father’'s
village or letters at her school during this tirbat her mother received letters from her
father’'s people. These letters continued to rerhiexdmother that her father’s people
wanted her to undertake the FGM ritual becausetheir custom, and that her father
was unhappy with her. As such, she was awareligtwere still looking for her and
still wanted her to undertake the ritual, but tkdey not know exactly where she was.

Between [month, year] and [month, year], she camdihher studies. She was always
aware that her father’s people wanted to subjectche FGM ritual, but since the
strangers had stopped approaching her school ahddiaent letters to her, she
thought she was relatively safe for the time bekhgwever she knew that they would
find her eventually and she would be at risk agsinshe began planning an escape to a
safer place, somewhere her father’s people coultrack her down. Travelling to
Australia seemed like her best opportunity, faryawam her father's people

The process for coming to Australia began in mielajy. So she obtained a passport,
but unfortunately she lost it and needed to appiyafreplacement. She managed to
obtain a replacement passport quickly by speakirayftiend who works in the
passport office, and circumventing the usual, skgevecess. She told her employer of
her intention to go to Australia and prepared hea @application and supporting
documents; and provided them to the employer.t#dldpplications were sent by the
employer to the Australian Embassy in Nairobi, Keergnd were supported by
documents from the employer verifying that all aggohts were genuine visitors. Since
she had not been approached directly by her falpedple for a couple of years, she
was hopeful that it would be okay to wait befoeefhg Uganda. However she was
abducted by her father’s people. Her father's peophy have chosen to abduct her
outside of the usual period for performing theaitbhecause she had evaded them for so
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long. They may even have been informed that shepl@asing on leaving the country
for Australia.

In relation to her sister’s death, she statedghathad no assistance in preparing her
application and did not understand what informati@s important. She did not
appreciate that it was necessary to include @hefdetails relating to her
circumstances in her application form. These weeer¢asons why she did not provide
details of this incident as part of her initial &pation for a visa. She stated that she
had, however, mentioned her dead sister in herappication when she wrote that she
had lost “relatives and friends as a result of FGWie relative to whom she referred
was her sister who died shortly after undergoin@/H& [year] while in her teens. The
applicant was only a couple of years younger tharstster at the time. Her sister was
living with her father in his village, and she wasng with her mother as her mother
had been unable to bring her sister to live wigmth

The applicant disagreed with the delegate’s findivag effective protection, as well as
counselling services, legal aid and other seryicesided by NGOs were available to
her in Uganda. The applicant acknowledged the &xtst of many counselling services
and other NGOs, but she contended that they doffetprotection. She stated that the
NGOs’ main function is to rehabilitate those giflso have already undergone the
process of FGM. They have not been able to protech from being forced to undergo
the practice. These NGOs work towards sensitidiegpbpulation against FGM. But
they are not available to support her in her chofogot wanting to undergo the process
of FGM or protect her from FGM.

The applicant stated that although there is ailbre the Parliament in Uganda to
outlaw FGM, the Parliament does not take it setjouoliticians who campaign
against FGM end up getting voted out of office. fEh@e women activists and lawyers
who are opposed to FGM, but they work by pushimggbvernment to change its laws
and do not help women who are fleeing the procedurere are no effective measures
to enforce the existing “bylaw” against FGM in tthstrict. The FGM ritual is such a
strong cultural tradition that it will continue tappen in spite of the laws, until
organisations like REACH are able to slowly chatigepeople minds.

The applicant stated that there is no nationalioaiiaw in Uganda against FGM and
no efforts from activists can guarantee protectarihe girls. Some girls delay
undergoing the procedure for as long as possiltlteguagh eventually they end up
undergoing the process of FGM because of sociakpre and intimidation by
relatives. The only protection available under Wtganlaw is for girls under the age of
15. Those over the age of 15 cannot be protecteldeohaw. The cultural importance of
the process is still so strong and no law againgbuld change the situation.

The following written statements were provided bg aipplicant in support of her
application:

» Statement from the applicant’'s mother, providinfgimation about the approaches
received from the applicant’s father requiring teeundergo the FGM procedure
The applicant’s mother also provided some additidetails about the death of the
applicant’s older sister, as a consequence offaction resulting from the FGM
procedure;



» Statement from a medical doctor, stating the applis sister was admitted for
treatment at his clinic. He also stated to havatée the applicant for the injuries
she suffered at the time of her abduction. He dtétat FGM is a deeply rooted
cultural practice in certain areas in Uganda tlaet roved very difficult to
eliminate. He stated that while there are locair@dces in some areas that prohibit
the practice, “they do not make it a criminal offerand they are not really
effective”;

» Two statements from Person E, confirming that thyidieant had expressed her
fears of being forced to undergo FGM for severalrgdefore her abduction and
providing information in relation to the applicamthteractions with him after her
abduction;

» Statement from Person F, providing information dlvdoat he observed on the
morning of her abduction; and

» Statement from the applicant’'s employer, for whown applicant worked for in the
months following her abduction, providing inforn@atiabout the applicant’s
employment and what he knew about her fears ofgeirced to undergo FGM.

The Hearing

53.

54.

55.

56.

The applicant’s evidence at the hearing was egtaehsistent with the contents of her
written statements and oral evidence to the deteJdte applicant’s evidence at the
hearing is summarised below.

She stated that she was born in Place C. She eettorPlace C to live with her mother
and step-father a few years later. She did notireatehe same school and changed
schools a number of times due to her fears of biagd by her father. As a result, she
missed one year of schooling and had to repeahandhe took residence at a private
residential property, she did not stay at her parérouse for prolonged periods of time
and moved between relatives’ houses. She graduafetbnth, year], having spent the
preceding several months at her relative’s placiehwvas located near her school. She
was always fearful of her father or other villageosning to her parents’ house to get
her and she never stayed at the same place fahiepgriods of time.

In relation to her travels, she stated to haveeltast to and stayed in Place G as part of
trip organised for students. When asked why shenbadtayed there. She said she
could not due to cultural differences and the taat she would not have been accepted
to any tribe of family.

The applicant stated that her departure from Ugdiadamade her father even angrier
than before. He is an elder and occupies a highigo$n the village hierarchy. He
believes in his culture and the importance of tritaditions By refusing to undergo
circumcision she has disgraced him. If she wegotback, she would be forced into
circumcision. The fact that he managed to trackdosyn and take her back to the
village means that he would be able to do it attamg. Her father believes in female
circumcision as it is deeply rooted in the cultiBbe is aware of cases when girls have
been circumcised right before getting married. &sals her father is concerned, she is
his daughter and belongs to him and his tribe.ptre of burial is on her father’s land.
It is his responsibility to ensure she is circuradis



57.

58.

59.

60.

The applicant stated that she would not be absately relocate anywhere within
Uganda. She said Uganda is not a big country aackRT is the safest place for her.
Her father’s people, however, were able to findthere. She was kidnapped by three
men in tribal clothes and transported by car tofattrer’s village. When she arrived,
everything was ready for the circumcision ceremdihys suggested that her abduction
was well planned. She was asked why Person F, wtavitnessed the incident, has
indicated in his statement that he saw ten tribesnagl taken her. She said may be
there were more men around and whom Person F lead lset she was taken by three
men.

The applicant stated that for many years beforditieap, her father and the elders in
the village sent her letters inviting her to papiate in the ritual and await her turn As
she refused, the letters and the messages becareasimgly aggressive in tone.
People also went to her house asking for her. Sfsenet home, but if their intention
was to warn her they could have just called.

The applicant was asked why she would not be abdeunt on the authorities to
protect her against being taken away. She saigddhee support the coexistence of
cultural beliefs and do not want to be seen tolieeating or attacking any tribe.

The applicant’s representative submitted that tesgure on her to undergo the
practice had not intensified and staying in Plaa&a$ not an obvious choice. The
intensity of the interest in her to undergo circision grew over time culminating in
her abduction. It was further submitted that theedipancy in relation to the number of
tribesmen responsible for abducting her shouldoeaticcorded much weight as the
importance of the statement provided by Personr&lasively low compared to all the
other evidence before the Tribunal.

FINDINGS AND REASONS

61.

62.

63.

64.

The applicant’s case is based on the Conventiomngkof membership of a particular
social group. The applicant essentially claimsdabrisk of undergoing female
circumcision if she were to return to Uganda.

At the hearing before the Tribunal the applicanteglaer evidence in a straightforward
and unembellished manner. Her evidence was enticalgistent with her written
claims and the oral evidence she gave to the del€eerall, the Tribunal found her to
be a reliable and credible witness.

The Tribunal accepts that the applicant’s fathérasn Group H. The Tribunal accepts
that he is an elder and an important figure irvillage. The Tribunal accepts that
although the applicant’'s mother is not a membésmiup H, the applicant is
considered to be a member of Group H due to herpaltlineage and is bound by that
group’s traditional cultural practices. The Triblaacepts that in Uganda female
circumcision is mainly carried out among the trilbbe Tribunal further accepts that
the applicant was required to undergo circumcisioa to the prevalence and the
importance of the practice in her father’s village.

According to the US Department of State, “Initiaticeremonies take place in
December of even numbered years on girls betweesn @gl4 and 16” (US
Department of State 2001, Prevalence of the PeaofiEemale Genital Mutilation
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(FGM): Laws Prohibiting FGM and their EnforcemeRgecommendations on How to
Best Work to Eliminate FGM, p.47). [Information aliahe applicant’s tribe deleted in
accordance with s.431 as it may identify the ajoiif

The above information is consistent with the aplits claim that she was first invited
to participate in the ritual of female circumcisioy her father and the elders in his
village when she was in her teens. Her refusaltexsin many more subsequent
requests, which gradually turned into aggressiveatals The Tribunal accepts as
plausible that the applicant was able to avoid@wssible direct confrontation with her
father or people from her father’s village by chiaggschools and moving from place
to place. The Tribunal accepts that these chamysn@vements, which were
motivated by fear, were disruptive to her studes ker life in general. The Tribunal
accepts that she was taken to her father’s vildagenst her will with the intention of
forcing her to undergo circumcision. Considering #pplicant’'s overall credibility, the
Tribunal does not attach significance to the ingsiracy between the applicant’s
evidence and Person F’s statement regarding théewuof people responsible for
abducting the applicant. The Tribunal acceptsttma@applicant refused to submit her
self to the ritual despite the overwhelming pressam her to do so and her first attempt
to escape her predicament resulted in her beingusty beaten. The Tribunal accepts
that the applicant was eventually successful imingaway and returning to Place C,
where she remained until she came to Australia.

The country information before the Tribunal suppdie applicant’s claim that she
would continue to be placed under intense pregsuadergo circumcision.
According to Minority Rights Group InternationalGirls who had previously been
spared in adolescence are being forcefully mutilajgon marriage.” [Information
about the applicant’s tribe deleted in accordanitle sv431 as it may identify the
applicant.]

In view of the applicant’s tribal affiliation, thenportance place on the practice of
female circumcision with her tribe, her father'age within the village hierarchy, his
persistence in persuading and/or forcing the agptito undergo the procedure over the
years, culminating in her being kidnapped and takehe village; the Tribunal cannot
make a confident finding that the applicant’s fathefforts in locating and forcing her
to undergo the procedure would cease. The Tribsradlthe opinion that if the

applicant were to return to Uganda her chance ioigdferced to undergo circumcision
cannot be ruled out as remote or insubstantial.

The US Department of State reports that clitoridegt and excision (removal of the
clitoris together with part or all of the labia rona) are commonly practiced in Uganda
(US Department of State 200kid). [Information about the applicant’s tribe deleted
accordance with s.431 as it may identify the aplitApart from the gruesome nature
of the procedure it self, the consequences of miaision include severe psychological
and physical injury, severe period pains, diffimdtand complication arising out of an
inability to pass urine, infections leading to Biigr and complications during
childbirth, as well as loss of pleasure during Séhe Tribunal is satisfied that the harm
the applicant would be subjected to involves ‘sggibarm’ as required by paragraph
91R(1)(b) of the Act The fact that the applicant mostly lived in diffat locations in
Uganda did not deter her father and his fellowagé#lrs from tracking her down over
the years. The Tribunal is not satisfied that thygliaant would be able to safely
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relocate to another city or region in Uganda tallaanormal life and avoid being found
and forced to undergo circumcision.

In Applicant SGleeson CJ, Gummow and Kirby JJ gave the follovgimgmary of
principles for the determination of whether a grdéalfs within the definition of
particular social group at [36]:
... First, the group must be identifiable by a chedstic or attribute common to all members
of the group. Secondly, the characteristic oilatte common to all members of the group
cannot be the shared fear of persecution. Thitdspossession of that characteristic or
attribute must distinguish the group from socidtiaege. Borrowing the language of Dawson

J inApplicant A a group that fulfils the first two propositiormyt not the third, is merely a
“social group” and not a “particular social group..

On the basis of the independent country informagiod the applicant’s evidence, the
Tribunal is satisfied that Tribe A women of Uganmessess characteristics and
attributes that make them distinguishable fromrést of the society and that they
constitute a particular social group within the @emtion meaning. Based on the
evidence before it, the Tribunal is satisfied tih&t essential and significant reason for
the persecution feared by the applicant is her neeshiip of the particular social group
of Tribe A women of Uganda.

The Tribunal has considered whether effective giedgection is available to the
applicant. The information consulted by the Tribuswaggests that there is no national
law against FGM in Uganda (US Department of Sta®@922008 Country Reports on
Human Rights Practices — Ugand2b February, Section 5 ‘Children,
http://www.state.gov/g/drl/rls/hrrpt/2008/af/119080n). Indeed, whilst only a small
minority still practise FGM, it is lawful and doest contravene any provisions of the
Constitution (‘Uganda: Women petition court to auwtlFGM’ 2007 IRIN News 30

April http://www.irinnews.org/Report.aspx?Reportid=71B8@&0cal by-laws making
FGM illegal do not impose deterrent punishment @uedTribunal has been unable to
find any information amongst the sources consutethe arrest or imprisonment of
those who encourage or perform FGM (‘Ugandans barafe circumcision’ 2008,
BBC News15 Octobenttp://news.bbc.co.uk/2/hi/africa/7672236.sthganda:
Criminalise Female Genital Mutilation’ 2008ew Vision 14 December, allAfrica.com
websitehttp://allafrica.com/and US Department of State 2008d). The sensitisation
programme undertaken by the Reproductive, EducatideCommunity Health
(REACH) project and awareness programs by other si&@gpear to have had an
impact on the practice by reducing FGM in Kapcho(Mae traditional ‘surgeons’ earn
a living from it (‘FGM can be defeated by joint eff 2009, New Vision, 6 January,
http://www.newvision.co.ug/D/8/14/667 148However, these efforts cannot be said to
amount to effective state protection for someonhénapplicant’s shoes. The Tribunal
is satisfied that the applicant does not have aateqand effective state protection
available to her In Uganda The Tribunal is satdstigat the applicant has a well-
founded fear of persecution for a Convention reason

The Tribunal is satisfied that the applicant doeshave a legally enforceable right to
enter and reside in any country other than her ttgpwf nationality, Uganda. The
Tribunal finds that the applicant is not excludeshi Australia’s protection by
subsection 36(3) of the Act (sépplicant C v Minister for Immigration and
Multicultural Affairs[2001] FCA 229; upheld on appeMinister for Immigration and
Multicultural Affairs v Applicant G2001) 116 FCR 154).



CONCLUSIONS

73. The Tribunal is satisfied that the applicant iseaspn to whom Australia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfies the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

74. The Tribunal remits the matter for reconsideratioti the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




