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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 418 of 2009

SZNGL
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

This is an application made under thgration Act 1958(Cth) (“the

Act”) on 23 February 2009, seeking review of thecisien of the
Refugee Review Tribunal (“the Tribunal”) made on Zghuary 2009,
which affirmed the decision of the delegate of finst respondent to
refuse a protection visa to the applicant.

Background

2.

The first respondent has put a bundle of relevantichents before the
Court (the Court Book — “CB”) from which the follomg background
may be discerned.

The applicant is a national of the People’s RegutiiChina (“China”)
who arrived in Australia on 1 July 2008 (CB 3), aapplied for a
protection visa on 4 July 2008 (CB 1 to CB 36, vatinexures).

The application was refused on 2 October 2008 (CBSCB 62).
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The applicant applied for review by the Tribunal h October 2008
(CB 57 to CB 60). By letter dated 10 November 200&, applicant
was invited to attend a hearing before the Tribusheduled for
9 December 2008. The applicant attended (see thengl’s account
of what occurred at the hearing reproduced in ésigion record at
CB 103 to CB 112).

Claims to Protection

6.

The applicant claimed to fear persecution on thgsbaf her, and her
mother’s, practice of Falun Gong (CB 102.2). Speally, her claims
were that her mother was a high profile opera sinvgeo practiced
Falun Gong, and that she had been arrested anthetkthy police
because of this practice. Her mother was ultimaselyt to a “Labour
Camp”, where she was tortured, forced to work, ifiwashed”, and
made to study material that was opposed to FalurgGo

The applicant claimed to have begun practicing ir&hong after her
mother was detained and subsequently releasedalSbedistributed

information about Falun Gong. The applicant wagsiad by police
and threatened. She was ultimately held in a detesentre where she
was “humiliated, scolded, torture[ed] and brainWadli on a daily

basis, and where she suffered a miscarriage (CB @81107). She
claimed that upon release she “lost everythingat thher shop was
forced to close”, and that her boyfriend was presguo discontinue
their relationship (CB 101.8). The applicant claghte have continued
her Falun Gong practice in Australia.

The Tribunal

8.

The Tribunal comprehensively rejected the applisamiaims to
protection. It did not accept that she had evembaeFalun Gong
practitioner (CB 118.1), or that she had ever ihisted material
relating to Falun Gong (CB 118.7). Flowing from gkefindings, the
Tribunal found that she had never been detainedhbyauthorities
(CB 118.8), had never been: “humiliated, scoldedituted and
brainwashed”, that any miscarriage that she mayg lexperienced was
not caused by any harm exerted on her while inntiete that her
boyfriend had not paid bribe to secured her releasd that she had
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10.

11.

12.

13.

14.

not relocated to another part of China in an eftortescape harm
(CB 120.8 to CB 120.9).

The Tribunal also did not accept that the applisambther: “had been
persecuted by the Chinese authorities because iduwtised Falun
Gong”, that her mother: “was stripped of opport@sitto perform on
stage due to her practice of Falun Gong”, that mather was:
“arrested and detained for 1.5 years”, that herherd friends were
detained (CB 120.9 to CB 120.10), that police ragularrested her
mother, the other practitioners or the applicamt that the police
threatened them (CB 122.1).

It further considered that the very fact that tippleant was able to
depart China on a valid visa and passport, andowitlexperiencing
difficulty, meant that she was not a Falun Gongctitianer who had
been detained, and that she was not of “adverseestt to the Chinese
authorities (CB 119.8). For this reason, it conellidhat the applicant:
“would not suffer harm if she was to return to GifigCB 119.9).

It found that the applicant’s attendance at Falem@spractice sessions
while in Australia had been for the “dominant pusgbof furthering
her claims to protection, and it accordingly saiddisregarded this
conduct pursuant to s.91R(3) (CB 120.5).

This comprehensive rejection of all the applicant&ims was
underpinned by its overall finding that the applicevas not a credible
witness (CB 117.5).

It ultimately concluded that as the applicant hagstan practiced Falun
Gong in China, and as she would not practice F&long in the future,
she would not be harmed by reason of being a Faturg practitioner
or by reason of being perceived to be one (CB 122(B 122.7)

In all, therefore, the Tribunal was not satisfibdttthe applicant was a
person to whom Australia owed protection obligasiamder the UN
Refugees Convention. It therefore affirmed the sleniunder review.
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Application to the Court

15. The grounds as stated in the application filed 8r-8bruary 2009 are
as follows:

“1. | can not go back to China, | will be perseatitey Chinese
government.

2. Jurisdictional error has bee[n] made. RRT coesadl my case
unfairely [sic]. They doubt my claim without subtiae
evidence.

3. Procedural Fairness has been denied by RRT.”

Hearing before the Court

16. At the hearing before the Court the applicant apxzkan person. She
was assisted by an interpreter in the Mandarin udagg.
Ms B Anniwell appeared for the first respondent.

17. The applicant confirmed that she had received leghlice in this
matter. She complained that the Tribunal did nuegionsideration to
the risk for her in returning to China. She subeaditthat the Chinese
authorities are still “strict” with Falun Gong ptaoners, and that her
Falun Gong related conduct in Australia would beedmown to them.
She complained that the Tribunal did not belie\s g8he was a Falun
Gong practitioner.

Consideration

Ground 1

18. The first ground, in part, is consistent with thpplicant’s submissions
expressed before the Court that she cannot redu@hina because the
Chinese authorities are still “strict” with Faluroy practitioners. This
seeks to re-agitate before this Court the applEariaim to be a
refugee, and appears (at best) to be seeking imgsbbe merits
review. It does not succeed. This Court cannot gaga such review
(Minister for Immigration and Ethnic Affairs v Wu&@hLiang & Ors
[1996] HCA 6; (1996) 185 CLR 259).
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Ground 2

19.

20.

21.

22.

23.

The second ground seems to be a complaint thafrthenal made its
findings without “substantive evidence”, and is §ibl/ an allegation
of bad faith or bias.

If this is a complaint that the Tribunal did notvieaany evidence to
support its findings, | note the provisions of &satd 36(2) of the Act,
and that before a protection visa may be grantsel, Tribunal must
form the requisite level of satisfaction such ttegt applicant, in effect,
comes within the definition of “refugee” as set autArticle 1A(2) of
the Refugees ConventiorSISB v Minister for Immigration and
Multicultural and Indigenous Affairg2004] FCAFC 225 at [15] to
[16], NAST v Minister for Immigration and Multicultural nd
Indigenous Affairs[2004] FCAFC 208 at [4] to [5]Minister for
Immigration and Multicultural and Indigenous Affaiv VSAF of 2003
[2005] FCAFC 73). Accordingly, the relevant statytdramework
requires that the Tribunal, on the evidence thalisbefore it, reach a
requisite level of satisfaction such that the agapit is, in effect, a
refugee before a protection visa is to be granted.

The issue, therefore, is not that the Tribunal teaénd evidence to
“prove” that the applicant is not a refugee or todfevidence to
“prove” that she is. The relevant task imposed tgy legislation is to
form a requisite level of satisfaction on the mialebbefore it that the
applicant, in effect, meets the definition of “rgae”, such that a
protection visa must be granted. If the state dfsfetion is not
reached, the visa must be refused.

To the extent that this ground may be construea @amplaint that the
Tribunal failed to consider evidence that would mup findings
contrary to those ultimately made by the Tributfak complaint is not
made out.

First, the Tribunal is not required in its writte@asons to deal with
every piece of evidence that might be thougtidaelevant$ZEHN

v Minister for Immigration and Multicultural and ¢iigenous Affairs
[2005] FCA 1389, per Lindgren J and authoritiesre¢heited,Singh v

Minister for Immigration and Multicultural and Ingdenous Affairs
[2006] FCA 1113).
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24,

25.

26.

27.

Second, the Tribunal is not required to make figdion each piece of
evidence before it, nor is it required to referetxh individual piece
of evidence to demonstrate that it has taken ictmant the fact or
facts to which the evidence referMigister of Immigration and
Multicultural Affairs v Yusuf2001) 206 CLR 323; [2001] HCA 30 at
[68], [73] to [74] and [91], Applicant A169/2003 v Minister of
Immigration and Multicultural and Indigenous Affaif2005] FCAFC
8 at [24], WAEE v Minister of Immigration and Multicultural dn
Indigenous Affairs(2003) 75 ALD 630; [2003] FCAFC 184 at [47],
Paul v Minister of Immigration and Multicultural f&irs (2001) 113
FCR 396; [2001] FCA 1196).

Third, in my view, having regard to the Tribunaksasons for decision,
and on a plain reading of its decision record,ghemo suggestion that
the Tribunal failed to undertake a “proper, genuimed realistic
consideration [of] the merits of the case3ZEJF v Minister for
Immigration and Multicultural and Indigenous Affaji2006] FCA 724
at [39], per Rares J).

In any event, while noting that the Tribunal is meguired to refer to
every piece of evidence before it, in my view, thebunal did
extensively refer to, and set out, the evidencaufiport its findings.

The evidence to which it referred included thedwaiing:
1) The Minster’s departmental file (CB 99.3).

2) The delegate’s decision record and the materia@rmed to in it
(CB 99.3).

3) The applicant’s protection visa application, inchglthe attached
statement (CB 99.5 to CB 101.9).

4)  The applicant’s statements at the interview witl telegate on
11 September 2008 (CB 101.10 to CB 103.1).

5) The applicant's oral evidence given at the Tribuha&laring
(CB 103.2to CB 112.8).

6) The applicant’s documentary evidence (CB116.6).

7) Independent country information (CB 112.8 to CB.5)6
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28.

29.

30.

31.

32.

8) What the Tribunal referred to as “other materiainira range of
sources” (CB 99.3).

Not only did the Tribunal comprehensively set dus tevidence (some
of it, in great detail), it clearly set out its dimgs in relation to the
applicant’s claims, and gave cogent reasons foimgaduch findings.

In this matter, the Tribunal was unpersuaded by dhiglence and
material that had been put before it that the appti would be at risk
of harm for a Convention reason if she were torreto China. The
Tribunal made a finding that the applicant was aaredible witness
and rejected the applicant’s claims on this baBiss was a finding
made within jurisdiction Re Minister for Immigration and
Multicultural Affairs; Ex parte Durairajasinghani2000] HCA 1,
(2000) 168 ALR 407), and for which it gave reasons.

Further, if the applicant seeks to make an allegatf bad faith or
bias, this must be clearly made and prov&BRS v Minister for
Immigration and Multicultural and Indigenous Affaif2002] FCAFC

361, Minister for Immigration and Multicultural and Ingenous

Affairs v SBAN2002] FCAFC 431, aniinister for Immigration and
Multicultural and Indigenous Affairs v NAOS of 20[2®03] FCAFC

142). The applicant has not done so, and nor e theything before
the Court to support such a claim. It is rare thath a complaint can
be made out with reference only to the Tribunaksigsion record
(SCAA v Minster for Immigration Multicultural anddigenous Affairs
[2002] FCA 668 at [38]).

Further, the applicant's complaint made before @murt that the
Tribunal did not believe her evidence that she waFalun Gong
practitioner does not assist her. Without anythfagher, this is a
challenge to the merits of the Tribunal’'s factualdings. It does not
reveal jurisdictional error Re Minister for Immigration and
Multicultural Affairs; Ex parte Durairajasinghanf2000] HCA 1;
(2000) 168 ALR 407).

The applicant also complained that the Tribunal didt give

consideration to the risk for her if she were ttume to China. This
complaint also does not succeed. The Tribunal stypaddressed that
issue (see [94] at CB 122 for its conclusion). Hpplicant needs to
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understand that the Tribunal found her not to leelibte as to what she
said had occurred in China. This was a finding miagléhe Tribunal
within the proper exercise of its jurisdictionigtnot a finding that this
Court can re-visit. It was this finding that ledit® finding that she was
not a Falun Gong practitioner and, as a consequetscénding that
the harm that she claimed to have occurred in #s¢ gid not occur.
Consequently, the Tribunal reasoned that on rdtu@hina she would
not be at risk from the authorities and would notfes harm. The
Tribunal’s conclusion was open to it. | cannot sger.

33. In all, therefore, ground two is not made out.

Ground 3

34. The third ground makes a general assertion thategioal fairness
was denied. | note, in this regard, that this tase to which s.422B of
the Act applies, making the matters set out in §on 4 of Part 7 of
the Act the exhaustive statement of the naturdiceishearing rule,
absent biasMinister for Immigration and Multicultural Affairs Lay
Lat (2006) 151 FCR 214; [2006] FCAFC 61 at [59] to][63ZCIJ v
Minister for Immigration and Multicultural Affair§2006] FCAFC 62
at [8], SZFDE v Minister for Immigration and CitizensHp007) 237
ALR 64, [2007] HCA 35 at [48]).

35. The applicant was invited to a hearing pursuantsté25 and
subsequently attended that hearing. This invitatientself, complied
with all the relevant statutory requirements foe grovision of the
invitation, the giving of notice, and relevant meatiperiods. | have in
mind ss.425, 425A, 441A(4)(c), reg.4.35D(b). Thevas also the
statement of the matter as set out in s.426A.

36. On what is before the Court (the Tribunal’'s unatradled decision
record) the applicant was accorded procedural dagmat the hearing
(with SZBEL v Minister for Immigration and Multiculturadnd
Indigenous Affairg2006] HCA 63; (2006) 228 CLR 152 in mind). The
applicant was given the opportunity to set outdiaims, evidence, and
explanations. The opportunity extended to her rsgttiout the
substratum of facts in support of her claims.
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37.

38.

39.

40.

The Tribunal’s account showed that it “sufficienthydicated” to the
applicant the concerns that the Tribunal had witipeats of her
evidence, leading it to question the applicantsddsility. (SZBEL v
Minister for Immigration and Multicultural and Ingenous Affairs
[2006] HCA 63; (2006) 228 CLR 152 at [47]. See, particular,
CB 104.4, CB 108.4, CB 108.8, CB 109.4 and CB 11@Ad what
follows to CB 112.8.)

The Tribunal also, in this latter part of the rapdrhearing, engaged
and complied with s.424AA.

In SZMCD v Minister for Immigration and Citizensh#009] FCAFC

46 (“SZMCD) the Full Court found that (per Tracey and Fostérat

[104] and Moore J at [2]) that s.424AA and s.4244 etended to be
complementary. It is clear that the Tribunal hae thenefit of

S.424A(2A). (Se&ZMCDat [106].)

In any event, there was no breach of s.424A fofalewing reasons:

1) The independent country information relied on bg #ribunal
comes within the exception contained in s.424AaBY(f the Act
(Minister for Immigration and Multicultural and Indgenous
Affairs v NAMW[2004] FCAFC 264; (2004) 140 FCR 572 at
[71]; VHAP of 2002 v Minister for Immigration and Multltwral
and Indigenous Affairf2004] FCAFC 82 at [12] to [14QAAC
of 2004 v Refugee Review Tribufiz005] FCAFC 92 at [22]).

2) The information provided by the applicant for thegoses of the
review (for example, information provided at theaheg) falls
within the exception contained in s.424A (3)(b).

3) Information contained in the applicant’'s protectiovisa
application falls within the exceptions containedsi424A(3)(b)
to (ba) of the Act(SZMJE v Minister for Immigration and
Citizenship [2008] FCA 1751 at [22],SZLOJ v Minister for
Immigration and Citizenshif2008] FCA 1693 at [15]).

4) The Tribunal's “subjective appraisals, thought @eses or
determinations” or “identified gaps, defects ocklaf detail or
specificity in evidence or to conclusions arrivedwg the tribunal
in weighing up the evidence by reference to thomesgis not
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“information” for the purposes of s.4248ZBYR v Minister for
Immigration and Citizenshi007) 81 ALJR 1190; [2007] HCA
26 at [18], per Gleeson CJ, Gummow, Callinan, Hay@mnd
Crennan JJ, citing what was said per Finn and SidnaVAF v
Minister for Immigration and Multicultural and Ingenous
Affairs [2004] FCAFC 123; (2004) 206 ALR 471 at 476 to 477

41. | cannot see that any other part of the procediodé was engaged or
breached by the Tribunal.

42. For those reasons, ground three does not succeed.

Section 91R(3)

43. During the hearing, | raised with Ms Anniwell thesuie of whether the
Tribunal breached s.91R(3) of the Act. In particuley having regard
to the applicant’s conduct in Australia when assgsthe credibility of
the applicant’s claim to have been a Falun Gongtpi@ner. This was
raised with particular reference to what was saidhe Full Court in
SZJGV v Minister for Immigration and Citizenslia®08] FCAFC 105
(*SZIGV”) (per Spender, Edmonds and Tracey JJ).

44. | also raised the question of the Tribunal’s us¢éhefword “dominant”
when referring to the purpose for the applicantagig in Falun Gong
related conduct in Australia. At [91] (CB 120) fhebunal stated:

“As the Tribunal has found that the applicant wast & Falun

Gong practitioner in China and found that she latkeedibility,

the applicant has not satisfied the Tribunal thie £ngaged in
the conduct, including attending the Parramatta qiige group,

practicing at home and any other related activitinsAustralia

otherwise than for the purpose of strengtheningdt&ms to be a
refugee. As the Tribunal finds that tdeminant purpose for the

applicant practising Falun Gong in Australia is $strengthen her
refugee claims the Tribunal concludes that she gadain

conduct for the purpose of strengthening her clarbe a refugee
within the meaning of the Refugees Convention asnded by
the Refugees Protocol. In accordance with sectibR(9) of the
Migration Act 1958 the Tribunal is required to ddgard the
applicant’s conduct in Australia.”

[Emphasis added]
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45.

46.

47.

48.

SZNGL v Minister for Immigration & Anor [2009] FMCAS83

| gave the parties the opportunity to file furthvertten submissions.
The respondent filed supplementary submission. iNgtlfurther has
been received from the applicant.

In relation to the issue of credibility and conduist Australia, the

Minister submits that the Tribunal’s finding thatetapplicant was not a
“credible witness” is found at paragraph [82] of decision record
(CB 117.4):

“82. The Tribunal did not find the applicant to Iz credible
witness. In reaching this view the Tribunal has naglard to her
limited knowledge and understanding of Falun Godgspite
having been a Falun Gong practitioner since ea®)?2, and the
inconsistencies between her written claims andotta¢ evidence
she provided at the hearing. She informed the Thabuhat her
migration agent had read her application back tor he
Mandarin and it was an accurate and truthful recoodl the
protection visa application. Considered alongsidehe t
inconsistencies discussed below and the inconsistemetween
the account of what happened to her in China armtependent
country information, the Tribunal is not satisfidtht any of her
explanations, in themselves, or considered togetmmount for
the inconsistencies. Rather, the Tribunal is satisfthat the
inconsistencies are a result of the applicant'seatpts to
manufacture claims of persecution where none hasalg been
suffered or is actually feared.”

The Minister’s submission is that the applicangsk of knowledge
and inconsistent evidence on which the adversahsligdfinding was
based was summarised by the Tribunal in [83] t¢ §@l, in particular,
was based on the applicant’s:

1) Limited knowledge of Falun Gong ([83]).

2) Distribution of Falun Gong material in a car padana shopping
centre ([84] and [85]).

3) Travel to Korea [86].

4)  Ability to obtain a visa and exit China using hevroname and
passport ([87] to [89]).

The Minister’s position is that, notwithstandingath90] (which deals
with the applicant’s practice of Falun Gong in Aaa) commences
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49.

50.

51.

52.

53.

with the word “Fifth” (implying some sequential awection to [82],
given that intervening paragraphs are headed bgst*Fi“Second”,
“Third”, and “Fourth”), the Tribunal commenced gaeate assessment
of the applicant’s Falun Gong activities while ingralia.

The Minister submits that the Tribunal’'s reasonaigparagraph [90]
does not contain any findings or comments aboutaft@icant’s lack
of knowledge or inconsistent evidence which migitéhcontributed to
the credibility finding made at [82]. The Tribunaccepted the
applicant’s explanation for the discrepancy betwedrat she said at
the interview with the departmental delegate anthathearing before
the Tribunal regarding the number of Falun Gongcforaners “in

Parramatta”. The Minister submits that, having sssé the facts set
out at [90], the Tribunal (at [91]) went on to apps.91R(3) by

disregarding that conduct.

In essence, therefore, the submission is that paphg [90] and [91]
should be read together, that paragraph [90] casmtidie outline of the
applicant’'s claimed conduct in Australia, and thiaparagraph [91] the
Tribunal accepts that the applicant's claimed cahda Australia

occurred, and then proceeds to disregard it putsaan91R(3).

Therefore, having expressly disregarded the applgaconduct in
Australia at paragraph [91], the Minister submitattthe Tribunal did
not rely upon the evidence outlined in paragraglj y¢hen making the
adverse credibility finding at paragraph [82]. I, @&herefore, it is
“more likely than not” (with reference to th&2JGV that the Tribunal
did not have regard to the applicant's conduct imstfalia when
assessing the credibility of her claim to have beefralun Gong
practitioner in China, and to have suffered persecdor having done
SO.

In relation to the use of the words “dominant pwggain the context of
s.91R(3), the Minister submits that the Tribundl [@l]) disregarded
the applicant’s conduct in Australia based on aitpesfinding that
“the dominant purpose” for the applicant practisifRglun Gong in
Australia was to strengthen her claims to be agedu

The Minister refers toSZJZN v Minister for Immigration and
Citizenship(2008) 169 FCR 1; [2008] FCA 51& [34] to [35] where
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Madgwick J observed that “the purpose” in s.91R{uld be
interpreted as meaning “the dominant purpose” tdleck the
legislature’s intention.

54. The Minister’'s submission is that there is no gdiesonal error in the
Tribunal’s interpretation and application of s.93Rby its use of the
term “dominant purpose”. That even if s.91R(3) img® “any
purpose” rather than a “dominant purpose”, the dmdd’s finding that
the applicant had the dominant purpose of stremgtigeher claims to
be a refugee would necessarily fall within s.91R(3)

Consideration: Credibility and s.91R(3)

55. The use of the word “Fifth” at paragraph [90] i thribunal’'s decision
record does, on its face, present a problem foivtimester now. But |
must bear in mind what was said by the High CoarMinister for
Immigration and Ethnic Affairs v Wu Shan Liang &Q1996] HCA 6;
(1996) 185 CLR 259 (at 271 to 272):

“It was said that a court should not be ‘concerngith looseness
in the language . . . nor with unhappy phrasingtieé reasons of
an administrative decision-maker (Collector of Qumss v

Pozzolanic [1993] FCA 456; (1993) 43 FCR 280 at R8lhe

Court continued (Collector of Customs v Pozzoldh&93] FCA

456; (1993) 43 FCR 280 at 287): ‘the reasons fog thecision
under review are not to be construed minutely amallyy with an

eye keenly attuned to the perception of erroeSghpropositions
are well settled.”

56. On a fair reading of the Tribunal’s decision recdrdm persuaded that
the Tribunal did not contravene s.91R(3) of the Actthis regard,
bearing in mind what was said 82JGV

57. On any plain reading, let alone on a fair readingth regard to
paragraph [82] (see [46] above) the reasons tlattibunal found the
applicant not to be a credible witness were:

1) Her limited knowledge and understanding of Falum@alespite
claiming to have been a Falun Gong practitionecesearly 2007.

2) The inconsistencies between her written claimsaatievidence
that she provided at the hearing, and: “considatedgside the
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58.

59.

60.

61.

62.

SZNGL v Minister for Immigration & Anor [2009] FMCAS83

inconsistencies discussed below and inconsistehe®geen the
account of what happened to her in China and inukhge
country information”. These inconsistencies wegerésult of the
applicant's attempts to manufacture claims of pmrgen when
none has actually been suffered or is actuallye#afat [82]).

In my view, on at least a fair reading of the Tnhls decision record,
it is revealed that this lack of knowledge, andsthénconsistencies,
related to events in China, and did not relatevents in Australia.

The Tribunal found that it did not accept that épplicant was a Falun
Gong practitioner. In part, this was because eatgid her explanation
for her limited knowledge of Falun Gong and becanfserrors that she
made in Falun Gong exercises that she was aslegtain.

The Tribunal found aspects of her evidence reggrter distribution
of Falun Gong material in a car park to be implalesiand that her
claims to have distributed such pamphlets as anFaking practitioner
were inconsistent with her evidence that she didkmaw what the
contents of the pamphlets were, that she did nawkwhere the
pamphlets had been produced, and her evidenceadtiadrities were
not concerned about the distribution of pamphletsept around
important occasions such as festivals ([84] to [8&} CB 118).

Further, the Tribunal found that inconsistenciesirag from her written

application, the written statement attached tanig what she told the
Tribunal at the hearing raised: “doubts about thhtulness of her
claims” (see [86] at CB 119).

The explanation for the inconsistency between g@ieant’s evidence
that she did not experience difficulty in leavingi@a with her claims
to have been detained and to have been of inttwette Chinese
authorities, was rejected by the Tribunal ([87] {89] at CB 119).

Plainly, the Tribunal found the applicant’s claiteshave experienced
harm, and to have attracted adverse attention ftben Chinese
authorities, to be inconsistent with her capaaityelave China with a
visitor’s visa in 2007, to have returned to Chiaad then to have
ultimately left China again for Australia unhindére
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63. The inconsistency was further noted in relatioth® applicant’s claim
to have obtained a passport as against the indepencbuntry
information available to the Tribunal, indicatingat those Chinese
citizens who were deemed to be a threat to thergawent (including
members of Falun Gong) “would have difficulty intaiming travel
documents” ([88] at CB 119).

64. | agree with the Minister’s submissions that wiadloivs at paragraphs
[90] and [91], notwithstanding the use of the wdflfth” at the
beginning of [90], was properly a separate exanonatof the
applicant’'s conduct in Australia. There are a nundbendicators in the
Tribunal’s decision record which, at least on & faading, allows such
an inference on balance, or “more likely than nt"be drawn.

65. First, the last sentence of [89] can be seen asnalusion to the
analysis commenced by the Tribunal at [82]. Thaths Tribunal did
not find the applicant to be a credible witnesshim context, as it said,
of the inconsistencies in her account of what €hé Bad occurred in
China, and inconsistencies between the accounwvhait happened to
her in China” and independent country informatihat follows up to
paragraph [89] is the examination of the inconssis in that
account. It ultimately concluded with: “The Tribur@ncludes that the
applicant is not a person of adverse interest éoGhinese authorities
and would not suffer harm if she was to return ton@” (paragraph
[89] at CB 119.8).

66. What commences, therefore, at paragraph [90] (mlosteanding the
use of the word: “Fifth”) is the examination of thpplicant’s practice
of Falun Gong in Australia. The Tribunal recountsthis part of its
analysis what relevantly had occurred at the hgaaimd, importantly,
at the end of paragraph [90], despite some concdhes Tribunal
plainly accepted the applicant’'s accounts of claimsonduct in
Australia (at CB 120.4):

“The Tribunal accepts the applicant's explanatioor fthe
discrepancy between the Departmental interview atdthe
hearing regarding the number of practitioners atterg the
practice at Parramatta. The Tribunal accepts thHat number of
practitioners who attended a practice session wealy between
five and ten.”
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67. Far from making findings of inconsistencies or céjgg the applicant’s
claims, in contrast at paragraph [90], in dealirgely with the
applicant’s claimed conduct in Australia, the Tnlal accepted the
applicant’s claims as to that conduct.

68. The Tribunal’'s approach in this regard is, in mgwij consistent with
what was set out by the Full Court®2JGV The Tribunal did turn its
mind to the applicant’s claim to have engaged indcwt in Australia,
which caused her to fear persecution if she weretton to China, and
decided whether or not that conduct had occurs&dGVat [22]).

69. The Tribunal found that she had attended Falun Guagtice sessions
in Parramatta once a month, that she practisednaéhand that she did
not practice anywhere else. It resolved, in thelie@pt's favour,
certain discrepancies, or inconsistencies, betwdeat she said at the
departmental interview and the hearing before thieuhal regarding
the number of practitioners attending the pract€d-alun Gong at
Parramatta.

70. In my view, a clear inference can therefore be drévat the Tribunal
did not use the conduct in Australia in making awease credibility
finding about the applicant. Plainly, as it saidthé beginning of
paragraph [91], it was not satisfied that she eadag the conduct
other than for the purpose of strengthening hamdao be a refugee
because it had: “found that the applicant was ndtatun Gong
practitioner in China and found that she lackedditiéty”. The
finding that she was not a Falun Gong practitianeChina, therefore,
was not influenced by events in Australia, giveattthe Tribunal had
clearly dealt with that issue separately and prestpin its analysis.

71. Also, and significantly, the finding that she ladkeredibility could not
have been influenced by the Tribunal's findingsrelation to the
conduct in Australia, given that it made no advdmsdings as to her
credibility in relation to those matters and, tcee thontrary, that it
accepted her explanations for inconsistenciesaratitounts relating to
such conduct in Australia.

72. That this is a fair reading of the Tribunal’s reasdor decision can also
be inferred from what follows. At [92] the Tribun&und that the:
“applicant’s evidence shows a propensity to faleceaims for an
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73.

74.

75.

immigration purpose.” Importantly, the conduct imsalia was not
found to be such a fabrication. The Tribunal themtron to find that it
did: “not accept that the applicant is a Falun Gpragtitioner ...”

What then follows is an item by item rejection @ich aspect of, and
detail of, the applicant's claims, to have been alufk Gong
practitioner, and the harm that she claimed haa loeeasioned to her
and to her mother in China and relevant to Chingpdrtantly, and
properly, there is no reference to any of the ofmintonduct in
Australia — properly, because the Tribunal had &bdhat it must
disregard such conduct. The rejection of the crlgibof the
applicant’s claims to have been a Falun Gong graeér in China, and
to have suffered persecution for having done s@, based, therefore,
on the adverse view that the Tribunal took of thpligant’s credibility,
an assessment which did not involve the claimedigcinin Australia.

| should also note, and deal with, the applicaotmplaint before the
Court that her Falun Gong related conduct in Alistraould become
known to the Chinese authorities. That if she wereeturn she would
therefore be at risk of harm for his reason also.

This was not a claim made before the Tribunal. iBuany event, the
Tribunal’'s finding that she was not a Falun Gongcfitioner and its
conclusion that it had to disregard the Falun Greigted conduct in
Australia (see above) addresses and deals witlcdhngplaint.

Section 91R(3) and “Dominant Purpose”

76.

77.

However, in relation, to the issue of the Tribusalse of the concept of
“dominant purpose” in relation to its treatment ®O1R(3) (see
paragraph [91] of its decision record and [44] a&)ov am not
persuaded by the Minister’s supplementary submssibat there was
no jurisdictional error in the Tribunal’s interpagibn and application of
s.91R(3) by the use of the phrase “dominant purpose

Nor do | agree with the Minister’s “alternative”qmosition that even if
s.91R(3) imposes a test of “any purpose”, rathantl dominant
purpose, then the Tribunal’s finding that the aggoiit had a dominant
purpose of strengthening her refugee claims woulal “within
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s.91R(3)". | do not agree that it is open now tis tbourt to accept that
the relevant test is one of “dominant purpose’gwen “any purpose”.

78. Interestingly, and subsequently, neither does thénidiér. In
submissions made (subsequent to the submissions médte current
case) iINSZNAB v Minister for Immigration & Ang2009] FMCA 152
(before Driver FM on 3 June 2009 SZNAB), the Minister conceded
jurisdictional error on the part of the Tribunal ibls application of a
“dominant purpose” test in relation to s.91R(3)e(SZNABat [7]).

79. In the current case, the Minister’s written submoiss refer toSZJZN v
Minister for Immigration and Citizenshif2008] FCA 519(“SZJZN")
per Madgwick J and appear to draw from what was atj35]:

“35 In my opinion the problem referred to can beegdately
overcome, and the real mischief that concernedlegeslation’s

framers met, by interpreting "the purpose" as megnl'the

dominant purpose"”. The Second Reading speech gigbsrper
account of the mischief the subsection was aimethat the
Explanatory Memorandum and it supports the approlafavour.

The context generally speaks against giving theutgaan over-
literal interpretation. There is some textual, aslivas contextual,
support in the statute for such an approach. Tlausbry test is
whether the person concerned "engaged in the cdratbherwise
than for the purpose of strengthening" his or hiaim to refugee
status. The use of the word "the" rather than "afgests that
there will be a single purpose that can be regarded"the"

purpose. In a real world where behaviour commoradg multiple
motivations and purposes, to fulfil the statutoogion it would be
sufficient to read "purpose” in the way | proposeit(also in no
lesser way). That is obviously not to say, as theedant would
have it, that wherever there are multiple purposesmatter how
strong the purpose of simply aiding one’s caselR(9) will not

apply. | therefore think that the draconian constron favoured
in the court below was erroneous.”

80. In Somaghi v Minister of Immigration, Local Governmant Ethnic
Affairs [1991] FCA 389 (SomagHhi) the Court held at [35] (per
Gummow J):

“... it should be accepted that actions taken outsisecountry of
nationality or, in the case of a person not havaguationality,
outside the country of former habitual residencdiiclv were
undertaken for the sole purpose of creating dgxieof invoking
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a claim to well-founded fear of persecution, shoudt be
considered as supporting an application for refugtsus ...”

81. In relation to this issue Driver FM fBZNABsaid (at [5]):

“That issue is currently under consideration in tHegh Court in

the appeal from the Full Federal Court decisiontlie Minister
for Immigration v SZJGV [2008] FCAFC 105. On 20 M&309,

in argument on the appeal, the Solicitor-Generalr fine

Commonwealth submitted that the observations ofgvack J in

SZJZN about the dominant purpose test were dictiaveare also
incorrect. The Solicitor-General pointed out thas tHonour's
reasoning in SZJZN was inconsistent with the dewcisi the Full
Federal Court in  Somaghi v Minister for Immigati [1991]

FCA 389; (1991) 31 FCR 100 where the Full Federau@ held

that actions taken outside the country of natiagadr, in the case
of a person not having nationality outside the douf former

habitual residence, which were undertaken for thle purpose of
creating a pretext of invoking a claim to well foledl fear of
persecution should not be considered as supportary

application for refugee status.”

[Footnotes omitted]

82. His Honour went on to state (at [8]):

“It follows that pending the outcome of the HighuCoappeal in
SZJGV, the Tribunal and this Court should proceadle basis
that s.91R(3) calls for the application of a spleépose rather
than a dominant purpose test in considering thelvabon of an
applicant in undertaking conduct in Australia.”

83. | respectfully agree with his Honour. The Full FedeCourt judgment
in Somaghiin relation to s.91R(3) requiring a “sole purpogest is
clearly binding on this Court. It is not open tastiCourt, with respect,
to accept or to adopt the observations about tbenfdant purpose” in
SZJZN For that matter, nor do | accept the Minister'sitten
submissions in this case to the extent that thegctly conflict with
submissions made by the Solicitor-General on theidter's behalf to
the High Court ir62JGV

84. | did consider whether, notwithstanding its uséhef words “dominant
purpose” (at [91]), the Tribunal nonetheless uned the relevant
test to be applied (the “sole purpose test”), gouliad this test in any
event to what was before it.
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85.

86.

87.

88.

89.

90.

There is no reference to any relevant test in tifahal’'s setting out of
the relevant law in its decision record. (See [6][18] at CB 97 to
CB 99), which may assist in the resolution of tiigtter.

While the Tribunal repeats the relevant language 91R(3) at [91], in

the sentence immediately proceeding the sentencgaintng the

reference to the “dominant purpose”, the very jpg&tion of the

actual language of the legislation with the ternorfgnant purpose”
would suggest that the Tribunal understood the dagg of the

legislation in the context of a “dominant” purposst, rather than a
“sole” purpose test.

Further, on the Tribunal's own account of what goed at the hearing
with the applicant the Tribunal reports ([58] at C@8):

“The Tribunal said that under the Migration Actiifbelieved she
engaged in conduct while in Australia to strengtimen claim to
be a refugee it must disregard that conduct in ssisg her claim

This language is, on a fair reading, and at besthiguous as to
whether the Tribunal understood the relevant tiédeaves open the
possibility that there could be another purposeh® conduct. For
example, there is no qualification: “... engagedha tonduct ... only
to strengthen her claim.”

Tribunal decisions should not be read “with an aftened to error”.
But, ultimately, the plain language used by thédmial in its critical
finding was that the “dominant purpose” for theghi@e of Falun Gong
in Australia was to strengthen her refugee claifist is not reflective
of the sole purpose test.

Pending the outcome of the appealSBJGVbefore the High Court,
s.91R(3) requires the application of a sole purpgesg rather than a
dominant purpose test in considering the applisamtiotives for

engaging in conduct (in this case, Falun Gong-dlatonduct) in

Australia. On balance, | am satisfied that the Umdd applied the
dominant purpose test. A misunderstanding or misagin of the

relevant law in these circumstances is jurisdiclaarror.
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91. The relief that the applicant seeks is discretipn8ut | can see no
overriding reason to deny the applicant the rehat she seeks. | will
make orders quashing the Tribunal decision andm¢he matter to the
Tribunal requiring it to review the application acding to the law.

| certify that the preceding ninety-one (91) paragaphs are a true copy of
the reasons for judgment of Nicholls FM

Associate: C Darcy

Date: 24 June 2009
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