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| ntroduction

1. Council Regulation 343/2003, of 18 February 20688,Dublin Il Regulation, and the
Directive it replaced, are important parts of trear@on European Asylum System.
That system contains substantive minimum standaittisrespect to the treatment of
applicants for asylum and the examination of tapplications in Member States.
One purpose of the Dublin Il Regulation (see Ré8itas to introduce “a clear and
workable method for determining the Member Staspoesible for the examination
of an asylum application lodged within the EU” r@lgi and to prevent forum-
shopping by applicants for asylum.

2. Broadly speaking (and subject to special provisayrunaccompanied minors and
those who have a family member who has been alldweekide in a Member State),
the Dublin Il Regulation provides that the Memb#at8 that is responsible for a



Judgment Approved by the court for handing down. R (Toufighy and Duran) v SSHD

person’s asylum application is the Member Statecivkiat person first entered or
which granted that person a residence documerisar(ithe first state”). The central
guestion in these judicial reviews is whether,@lilgh under the Dublin Il Regulation
Hungary is the state responsible for examiningcthgnants’ applications for asylum,
the situation in Hungary (“the first state”) medhat the United Kingdom (“the
second state”) is obliged to assume responsitbditgloing so pursuant to Article 3(2)
of the Regulation.

3. The claimants in the two cases before me challémg&ecretary of State’s decision
to remove them to Hungary and to certify their asyland human rights claims on
third country grounds pursuant to paragraph 5 tke8ale 3 to the Asylum and
Immigration (Treatment of Claimants etc.) Act 2qQ#he 2004 Act”) as “clearly
unfounded”. For different reasons they claim tloatetmove them to Hungary will
breach their rights under the European ConventioAlaman Rights (“ECHR”). They
both maintain that, as it cannot be said that tlaims are bound to fail, the
certification of those claims was unlawful, andytlaee entitled to in-country appeals
before an immigration judge.

4. The claimants originally made what can be descrdsed “generic” challenge to
Dublin Il returns to Hungary because of the ovepaBition of asylum seekers and
refugees there. They in substance questioned whatlyene can be removed to
Hungary under the Regulation. There is still a ‘& aspect to the challenge of Mr
Sharif Ahmed Duran, the claimant in CO/11935/204,it is less general and only
concerns Somali nationals. In the case of Mrs Manikoufighy, the claimant in
C0/6292/2010, the primary focus is now an allegatiat removal to Hungary will
violate the Article 8 rights of the claimant’s ahién within the United Kingdom.

5. “Generic” challenges have been made in respecubliDd Il removals to Greece and
to Italy. Those concerning returns to Greece haceeeded in both the Grand
Chamber of the European Court of Human Rights (HEC) and in the CJEU: see
MSS v Belgium and Greef2011] ECHR 108 and Joined Cases C-411/10 and C-
493/10NS v Secretary of State for the Home DepartrardME and others v
Refugee Applications Commissiofiz012] 2 CMLR 9. After the hearing in the cases
before me, on 17 October 2012, the Court of Apgesk judgment iEM (Eritrea) v
Secretary of State for the Home Departnj@6il2] EWCA Civ 1336 rejecting a
challenge to Dublin Il returns to Italy. These @gmns (which are discussed at [76] —
[84]) laid down the conditions which such a chajjlermust satisfy if it is to succeed.
But even in the case of a non-generic challengsy, $let the legal and regulatory
context against which submissions such as thosebalf of the claimants in the
cases before me must be assessed.

Factual background and procedural history

6. The procedural history of both cases is complexsamdewhat depressing. But it is
not unusual. Grounds originally asserted have aehlpursued, in the case of one of
the claimants, in the light of evidence obtaingérgbroceedings were launched. In
that case the effective challenge is now to thert#dint's response to amended
grounds filed later. That response addressed raatteraddressed in the original
decisions. In the other case amended grounds vetdesbme seven months after
proceedings were launched. These are therefors sasgich the court is asked to
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exercise its supervisory jurisdiction over a moviagget. There has been movement
by both parties. Particularly in a case requirisg'anxious scrutiny” the court should
be flexible, and seek to deal with the substantigsae between the parties at the time
of the hearing if it can do so fairly. But care malso be taken lest it appear to
become part of the initial decision-making proaedker than the body exercising a
supervisory jurisdiction.

7. CO/6292/2010Mrs Manizah Toufighy is a 36 year old Iranianiaaal with two
children now aged 15 and 12, who arrived in theté¢hKingdom from Amsterdam
on 14 January 2010 and claimed asylum. Her clainove that, notwithstanding the
scheme of the Dublin Il Regulation, removing hed &er children to Hungary will,
having regard to the children’s best interestsadinghe family’s Article 8 rights.

8. On 31 March 2010 the authorities in Hungary acakepeeponsibility for determining
Mrs Toufighy's asylum claim. In the light of that@eptance, in a decision dated 4
May, the Secretary of State declined to consideabglum claims substantively, and
certified the claim on third country grounds. OMa@y 2010 she set directions for the
removal of Mrs Toufighy and her children to Hungariiese proceedings were
lodged on 3 June 2010, and at that time, the aigdlevas to the decisions dated 4
and 24 May 2010. Sweeney J granted interim retagfiisg removal.

9. It appears to be common ground that Mrs Toufighg/iever been in Hungary. The
decision to certify her claim on third country gnois was based on the fact that she
and her children had been issued with Hungariaaswghich as a result of Article
9(2) of the Dublin Il Regulation made Hungary resgble for examining her
application for asylum. It was originally contend&u her behalf that the decisions to
certify her claim on third country grounds andrsghoval directions were unlawful
because she had never been issued with a Hung@saarit was also contended that
she and her children would be made destitute ibrerd to Hungary, so that doing so
would amount to a breach of their rights under @et3 of the European Convention
on Human Rights (the “ECHR”). Stadlen J gave pesmisonly in respect of the
second of these contentions but neither was purautd hearing.

10.C0/11935/2010Mr Sharif Ahmed Duran is a 22 year old Somaliowal. He arrived
in the United Kingdom on 14 May 2010 and claimegas. He claims that, if
returned to Hungary, he will be at risk of treatineontrary to Article 3 of the ECHR.
Alternatively, he claims that, because of the uilaldity of family reunion for
citizens of Somalia, returning him to Hungary riskeatment contrary to Article 8,
either on a freestanding basis, or when read tegetlh the prohibition on
discrimination in Article 14 of the ECHR.

11.Because Mr Duran had been in Romania, the Secret&tate first requested the
authorities there to accept responsibility for daiaing his asylum claim. They
refused stating that Hungary was responsible ®rchse. On 16 September 2010 the
Hungarian authorities accepted responsibility. doisions dated 17 September 2010
the Secretary of State (a) declined to consideDhMhan’s asylum claim substantively,
and (b) certified it on third country grounds. GmQctober Mr Duran was detained,
and directions were set for his removal to Hungaryl8 November 2010. At the time
these proceedings were lodged, on 16 November 24 8hallenge was to those
decisions At that time it was contended that toaeerhim to Hungary would place
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him at risk of treatment contrary to Article 3 bEtECHR because, if he is so
removed, the conditions in camps in Hungary combingh a lack of support will
force him to live on the streets and be destitute.

12.Permission in Mr Duran’s case was given only tiweeks before the hearing before
me. This in part was because of a dispute as ttheh®r Duran’s case was to be
listed together with Mrs Toufighy’s case or to l@yed behind it. There also appears
to have been an administrative glitch on the paith® Administrative Court. It was
only on 22 May 2012 that HHJ Sycamore gave direstio his case, and it was only
on 11 September that the application for permissame before Collins J. He granted
permission on the papers, and ordered that Mr Daicse be heard together with
Mrs Toufighy's. By then, there had also been a nemab important changes in the
way the challenges are put.

13.0n 20 June 2011, almost a year after Mrs Toufighg granted permission, amended
grounds were served on her behalf. This was done in tfe bf a report of the
Hungarian Helsinki Committee (the “HHC report”) a@nning her case which is not
dated, but was filed on 11 March 2011. The onbugd on which permission had
been granted by Stadlen J was no longer pursuesl wes because the HHC report
stated (see section V) that “minimum standardgarerally respected although the
minimum living standards in Hungary are way lowmsrt in the UK”, and that
“asylum seekers receive 3 meals a day and accontimongdaround 7000 HUF as
“pocket money” and basic medical care”. In summaéarstated that conditions in
Hungarian reception centres, while far from ideadre not so poor as to put Hungary
in breach of its obligations under the relevantdSylum related Directives (in
particular Council Directive 2003/9/EC) or put Mreufighy and her children at risk
of treatment contrary to Article 3.

14.The amended grounds recast Mrs Toufighy’s claimalising two new grounds. The
first is that she risked being refouled because Hangarian legislation enacted in
2010 would treat her as a person who had alreadig ma unsuccessful application
for refugee status, and that an application fohewsyoy her would not have
suspensive effect. As foreshadowed in the skelatgnment dated 10 September
2012, filed on Mrs Toufighy’s behalf by Mr Paul Ter, the refoulement argument
was not pursued at the hearing.

15.The second new ground relied on section 55 of trel@&s, Citizenship and
Immigration Act 2009 and the decision of the Supredourt inZH (Tanzania)
[2011] UKSC 4. This ground has two limbs. The fissthat the Secretary of State had
not properly considered the best interests of Hikdien. The second is that removal
would not be in their best interests. It was sutedithat it was not open to the
Secretary of State to conclude that the interdsiseochildren were not sufficiently
affected as to override her function to maintafeafve border control in the United
Kingdom.

16. Further representations making these points antéodimg that to remove Mrs
Toufighy and her children would breach their rightsler Article 8 of the ECHR
were submitted in a letter dated 31 August 201@ Sécretary of State responded to

The amended grounds are dated 29 March 2011.
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17.

these matters in a letter dated 2 November 201 fitmaing her decision to certify
the claims. Effectively the challenge is now to tleeision in this letter, the material
parts of which are summarised at [96] below. Pesiorshas not been granted to Mrs
Toufighy on the June 2011 new grounds. The Segrefd8tate is, however, content
for the court to consider them, either by granpegmission, or on a “rolled-up”
basis.

In Mr Duran’s case the challenge was originallyikmo the second (destitution)
ground in Ms Toufighy’s case. It was submitted thatvould be made destitute if
returned to Hungary. The defendant’s Acknowledgemé®ervice and summary
grounds were filed on 19 June 2012. | have refeilweétde amended grounds filed on
Mr Duran’s behalf. Those grounds, dated 6 July 28till primarily relied on a risk
of treatment contrary to Article 3 of the ECHR & tvas returned to Hungary. But
alternatively, it was submitted that there was alssk of treatment contrary to
Article 8. It was contended that, even if Mr Duiamgranted asylum in Hungary, he
would not be able to avail himself of his rightfémnily reunion, because the
Hungarian authorities would not permit entry ofafali partner or wife. The
skeleton argument dated 4 September 2012 filedobdialf maintained that he will
be at risk of destitution contrary to Article 3 ahe@cause of the unavailability of
reunion for Somali family members, there will bbraach of Article 8, either on a
freestanding basis, or when it is read togethdn iticle 14.

The evidence

18.

There was a wealth of material about Hungary bgrivdtional organisations and
other bodies before the court. | list the documéntsoad chronological order. |
have taken much of it into account, but in the nexaher of this judgment, | only refer
to some of the documents. The first three are respeactively seven and four years
old. Some of the others repeat what is in earlimudhents. Additionally, in a number
of the documents, the lapse of time between thesdzftthe research or the visits and
the date the document was published, makes a dotyabklished earlier of more
assistance in assessing current conditions betla@seore recently published one
reflects conditions at an earlier time. The docutnane:

(1) The US Department of State’s Bureau of Democrbicynan Rights
and Labor report on Hungargated 28 February 2005;

(2)  Amnesty International’s 200Beport on Human Rights in Hungary

3) Hungarian Helsinki Committee (“HHC'Report on the Border
Monitoring Programme’s first year in 200published in December
2008;

(4)  The Fourth Monitoring report on Hungary of the Coilinf
Europe’s European Commission Against Racism araldrance
(adopted on 20 June 2008 and published on 24 Fstiz089);

(5)  The United Nations High Commissioner for RefugeeNHCR”) -
Age, Gender and Diversity Mainstreaming (“AGDM”)AD&2009
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report,“Being a Refugee, reflecting research in September 2009
but published in August 2010;

(6) UNHCR'’s notice'UNHCR Urges Hungarian Government To
Urgently Assist Homeless Refugeeésited 18 December 2009

(7) The UNHCR 2010 reportRefugee Homelessness in Hungary”,
published in March 2010;

(8) A download of the Hungary Detention Profile of tBbal
Detention Project, last updated in April 2010;

(9) The Council of Europe’s report to the Hungarian &awment on the
visit to Hungary by the European Committee for Bmevention of
Torture and Inhuman or Degrading Treatment or Pumént from
24 March — 2 April 2009, published on 8 June 2010;

(10) The AGDM draft Participatory Assessment, Hungary®@0
reflecting field assessments by multi-functionaintes conducted
during the period 27 September — 1 October 2010;

(11) HHC Information Note on the Treatment of Dublin &Retkes in
Hungary, December 2011,

(12) Translated extracts from a Proasyl report of Felyrd@12;

(13) The UNHCR'’s April 2012 reportHungary as a Country of
Asylum?”;

(14) A letter dated 25 September 2012 from the Euro@amcil on
Refugees and Exiles (‘ECRE”) to Eleni Mavron, ie tBU’s
Presidency.

19. A partially translated document referred to onlyadSuddeutsche Article”, which
does not contain any of the footnote referencéle®ource material, is, for that
reason, of limited assistance. The “objective” Hand Mrs Toufighy’s case also
contains the decision of the ECtHR in Application.M7940/98Balogh v Hungarya
judgment given on 20 July 2004, and the “statutsglations and reports” bundle
contains a translation of material concerning amdrsarising a ruling made on 2
April 2012 by the Administrative Court in Stuttgart

20.The evidence on behalf of Mrs Toufighy consisth@f witness statement dated 24
June 2010, a report dated 12 September 2012 byBPmR Halari, a senior clinical
psychologist and an honorary lecturer at Imperi@légge London, about the impact
of the removal from the United Kingdom of Mrs Taglfy and her husband, Mr
Khoskhoo, on their two children, and other inforimatabout the children. During the
hearing | was informed that Mr Khoskhoo'’s applioatfor asylum had been refused.
His position was not said to be relevant to hieigithallenge and there was no
suggestion that the Secretary of State would soshe intends to do, be able to
remove the family as a unit.
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21.In Mrs Toufighy’s case, Mr Turner primarily relieh the HHC’s report by GruSer
Matevzie, Jilia lvan and Orsolya Szantal Vecsera filed aboutiiéer case. It is
written in generic language and some of the infaionan the report is not directly
relevant to the asylum process or the Dublin licedure. Mr Turner’s written and
oral submissions also relied on (humbers refehedist in paragraph [15] above) the
UNHCR'’s 2009, 2010 and 2012 reports (5), (7) arg),(the extracts from the
Proasyl report (12), the letter from ECRE (13), #meldecision of the Stuttgart
Administrative Court.

22.The evidence on behalf of the defendant consistiseo$tatement of Tanvir Hussain, a
higher executive officer in the United Kingdom Berdhgency, the 2010 AGDM
report (10), and reports dated April 2011 by oéisifrom the defendant’s Country of
Origin Information Service (“*COIS”) about the Mar2B10 UNHCR report (7) and
the HHC'’s report.

23.In the case of Mr Duran, the evidence filed onldabalf consists of his witness
statement, dated 2 March 2011, a statement ofgiex sMrs Ubah Ahmed Duran,
dated 23 November 2010, and the HHC'’s report carmagthis case by GruSer
Matevzig and Orsolya Szantal Vecser. This HHC report is alstten in generic
language and contains some information not dirgetlgvant to the asylum process of
the Dublin Il procedure. Reliance was also placedhe objective material filed in
Mrs Toufighy's case.

24.The Secretary of State’s summary grounds in Mr Bisrease relied on the
UNHCR'’s April 2012 report, “Hungary as a CountryAgylum” (13). Because
permission was only given on 11 September, shbdfgre the hearing, in his case no
detailed grounds of defence or evidence have besh Mr Hall stated that she was
content to proceed on the basis that his writtéimgssions in the two cases should be
treated as incorporating detailed grounds in Mreig case.

25.1 summarise the material parts of the objectivelence which is relevant to the cases
of the two claimants in sections (i) to (iv) andtlinelevant to Mr Duran in section (v).
The objective evidence falls into three categoliig®rmation about conditions for
those who are returned to Hungary, information eomag the position of children of
the ages of Mrs Toufighy’s children, that is 15 dr2j and information about the
particular position and risks to Somalis who areetarned. | deal with Dr Halari’'s
report on Mrs Toufighy’s children in section (vi).

(i) Conditions for those returned to Hungary

26. It was common ground, in vieimter alia of section V1.2 of the HHC report that
neither Mrs Toufighy and her family nor Mr Duran wi@ be detained. Accordingly,
although there are criticisms of the conditionsvirich detained applicants for
refugee status are held and references (e.g. esphg 6 of the HHC report filed in
Mr Duran’s case and the 2012 Proasyl report (12§ historic background of
unlawful detention and inadequate remedies, theseada relevant in this case.
Evidence about the Békéscsaba reception centrdyiblimited relevance as it has
now closed.
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27.What is relevant in the present case are conditiotise open reception centre in
Debrecen, those in the open pre-integration fadidit recognised refugees and those
accorded subsidiary protection at Bicske, and ¢ard after the refugees leave the
Bicske centre. The AGDM's June 2010 Participatosgdssment (10) stated that
neither were overcrowded. At the time of the AGDMisit there were 174 asylum
seekers in Debrecen, which had the capacity toXdR8, and 72 refugees and
beneficiaries of subsidiary protection in Bicskdieh had the capacity to take 450.

(if) Applicants for asylum

28.Paragraphs 30 — 31 of the UNHCR’s April 2012 red8) stated, in relation to
reception conditions, that the Hungarian governnmaeag actively co-operating with
UNHCR, but that reception conditions and servidai short of international and EU
standards”. There is limited access to languageileg, and the isolation of the
facilities prevents contact with the host socidtyose in the camps are not able to pay
for local bus tickets. AGDM'’s June 2010 Participgitdssessment (10) reported that
there were problems with all the facilities visit@twtluding Debrecen. Mr Duran’s
statement (paragraph 7) stated that when he wBécké&scsaba camp, although they
were allowed to leave, the closest major town washours away and, as he and
others were unable to afford the cost of transploety had no option but to stay in the
camp and felt imprisoned.

29.The UNHCR-AGDM'’s 2009 report (5) reported that “lsgjc conditions in
Debrecen remain sub-standard, and bathrooms detstoeed urgent attention.
Human excrement was found around residential mgkli As to personal hygiene,
the investigator “learned that there were onlyehftenctioning washing machines for
the entire facility”, that mothers “received toavf@and inadequate nappies for their
babies” and “many women also said they neededtbeiét rid of parasites such as
lice”. This report stated that the investigatongrfd that living conditions in the
building for single men were “barely tolerable” Wwiip to twelve persons sharing
rooms that are only suitable for a maximum of six.

30.There are also references in the UNHCR’s April 268¢brt (13) (paragraph 33) and
in the HHC reports to the insufficiency of the ndiservices at Debrecen, and to
tensions and fighting between different ethnic ggourhe UNHCR’s April 2012
report referred (paragraph 34) to insufficientratiten to dietary needs, and then there
are other references in the objective evidenceuslivhs being given pork and no
vegetarian alternative (see also Mr Duran’s statgnparagraph 9). The AGDM'’s
Participatory Assessment of 2010 (10) referrechtalasence of a mechanism to
identify those with special needs at an early stage

31. Section VI of the HHC report stated that Somalil@asyseekers returned to Hungary
under the Dublin procedure, if not detained, adran will not be, will be placed in
Debrecen and subject to the conditions describleis. gart of the report also stated
that hygienic conditions in the camp “are very gptivathrooms and toilets are in
bad condition”, and “personal hygiene is also dlehge, as there are few functioning
washing machines for the entire camp and no latindhe HHC report also stated
that there are cockroaches in the entire camptH&uauthorities are alive to the
problem. The UNHCR’s 2012 report (13) stated thatdamp is regularly fumigated
by the authorities.
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32.0ne reason the “generic” challenge to Dublin Il ozads to Hungary was abandoned
in Mrs Toufighy’'s case was what was stated in sectl of the HHC report, filed on
her behalf. Dealing with the impact of the EU Dtrees on Asylum Seekers in
Hungary, it stated:

“We can conclude that minimum standards are geyerspected, although the minimum
living standards in Hungary are way lower tharhia UK. Asylum seekers reported that
reception facilities are poorly equipped and diiyrecent years there were cockroaches in
mass. As minimum living standards are not précisegdde Reception Conditions Directive,
we cannot confirm that Hungary does not fill EUuggments in general. Asylum seekers
receive three meals a day and accommodation, art@@@HUF as ‘pocket money’, and basic
medical care (that is often problematic in the aafsmore complicated medical issues or
language barriers with medical staff).”

33. Notwithstanding the problems identified in AGDM’6ID Participatory Assessment
(10), that document contained positive findingseSéincluded the availability of
language classes at Debrecen (attended mainlyiloyesh), that children at Debrecen
go to school, daily attendance by a doctor, andtta@ability of a paediatrician twice
a week. | have referred to the statement in the GRFAGDM'’s 2009 report (5) that
“human excrement was found around residential mgkf. There is no reference to
this problem in the reports dealing with the mestent visits and assessments. The
UNHCR'’s April 2012 Report (13) stated that the Harngn Government actively co-
operated with the UNHCR and other non-governmengdnisations in monitoring
the standards of facilities in the annual partitbpafield assessment processes: see
paragraph 30. Moreover, despite all the problerastitied, the UNHCR has not
recommended that Debrecen (or, in the case of nesed) refugees, Bicske) should
not be used let alone that Member States shoufgeadseturns to Hungary (as the
UNHCR has, see [80], recommended in the case add@re

(iil) Refugees and those with subsidiary protection

34.Recognised refugees and those accorded subsid@ecpon are provided with
integration support, and language and other trgiatrthe Biscke centre. They have
an initial entitlement to reside in the Bicske ecerfor six months. For those who
gualify, this may be extended for a further six tigrand, in exceptional cases for a
further twelve months.

35.The evidence identifies a number of inadequacibis Jection summarises the
evidence on questions other than education, whkielldressed in section (iii) below.
AGDM'’s June 2010 Participatory Assessment (10) meaothat there are problems
with all the facilities visited, including Bicskad (page 4) generally “reception
conditions and services in place in Hungary arecnatlucive to facilitate the
efficient integration of beneficiaries of interra@tal protection”. It also stated that
because of the lack of opportunities for employneertt social contacts with
Hungarian society “enormous pressure is imposedhem and that they “face
difficulties and extreme stress in coping”.

36.Mr Turner relied on the references in the UNHCR’arbh 2010 report (7) that the
opportunities to learn Hungarian are limited arat th the UNHCR April 2012 report
(13) to limited access (one hour a day) to languegering. Mr Duran’s evidence
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(paragraph 9) is that there were no educationdlitfas in Becksaba and he was
unable to learn Hungarian. As to the observatian tiiie opportunities to learn
Hungarian are limited, the COIS commented thatehoterviewed in the UNHCR'’s
March 2010 report (7) did not attend the Bisckeiptegration centre, where
language instruction is offered (see [34]), for tbguired period.

37.The UNHCR's notice dated 18 December 2009 (6) ardANHCR'’s April 2012
report (13) refer to the problem of homelessnessrgmefugees. The December 2009
notice stated that UNHCR requested “emergency nnesisto assist homeless
refugees living in Budapest. AGDM’s Participatorgs®ssment for 2010 (10)
referred to residents getting food on dirty plaptates, unsatisfactory medical
services, unavailability of winter clothes and atz®eof vocational training. It also
stated that the food is not adequate for childrehthe quantity is insufficient for a
whole family. This last comment was, however, mpteated in the UNHCR'’s April
2012 report.

38.The reports also refer to difficulties by refug@esbtaining employment and the lack
of employment prospects. It is clear that some sttpp provided. It is also clear that
not having a good command of Hungarian is a magorndr. But the overall position
must be assessed in the context both of the emplityaf refugees in the light of
their education and qualifications, and the genlexadl of unemployment in Hungary.
The COIS’s April 2011 comments observed that thedd2010 UNHCR report (7)
recorded that 43% of those interviewed had not deteg elementary school, and
only three individuals had completed secondary gkchiavo of the interviewees with
secondary school education did find employment. UNEICR report also noted that
only five of the fourteen Somali respondents hadked before leaving Somalia, and
that the general rate of unemployment in Hungasyldeen rising. As to opportunities
to learn Hungarian after leaving Bickse, the CQdfenred to the statement in section
3 of the UNHCR’s March 2010 report (7) that, attthimge, refugees and those
accorded subsidiary protection are entitled torthér 520 hours of language tuition.
That is about ten hours a week for a year.

39.One of the documents relied on by the claimanttwasJNHCR March 2010 report
“Refugee Homelessness in Hungary” (7). That repmnyever, presented only a
“snapshot of the situation facing some refugeegelst Somalis, lacking access to
adequate housing in Budapest, during a periodxoiveeks in late 2009”. For
example, 13 of the 15 interviewees left Hungary mvtieey got status recognition and
some did not attend the Bicske pre-integrationreefithe report itself stated it did
“not purport to provide a thorough analysis of gienomenon of refugee
homelessness in Hungary”. The COIS comments onmepisrt stated (3.1 — 3.2) that
refugees and those accorded subsidiary protecteoal@ible for various settlement
allowances upon leaving the Bicske pre-integratiemtre, including a monthly
housing allowance, and an establishment grantffatdsuch persons have the same
rights to social security benefits as Hungariamomais.

40. The objective evidence, in particular the HHC répaalso refers to the position of
applicants for refugee status who leave Hungargreed decision has been reached in
their case, but later return or are returned. Agapions for asylum after their return
(see HHC IV.2) will not be regarded as a confirmatdr continuation of their
original application for asylum. The 2010 AsylumtAcovides that second and
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subsequent applications for asylum will not in tisetaes have the effect of
suspending the execution of an order for a persexpsiision. The HHC Reports
stated (page 13) that HHC did not have any knovdesfgcases where a person has
been removed prior to consideration of his or lsgfuam claim under the new law.
HHC’s December 2011 Information Note on the treathaod Dublin returnees
reported that the remedial mechanisms under Huargéaiw do not provide a
practical solution for the vast majority of appht¢a for asylum, but also gave
examples of the courts overruling a decision tceérperson.

41. Although the objective evidence referred to xendgphdehaviour and acts of
discrimination, it was also stated (see, for ex&npPINHCR report, paragraph 83)
considers that Hungary is a country which is “gaftgiconsidered to have adequate
anti-discrimination laws, an effective governmeaoinplaint agency, and a well-
developed civil society”.

(iv) The children of applicants and refugees

42.Hungary’s Statute on Public Education providescfampulsory education of children
in Hungary. There are schools attended by the @nldf asylum seekers and
refugees at Debrecen and Bicske. However, the 2pdiP UNHCR report (13) stated
(at paragraphs 64 — 68) that Hungary falls shoasstring full and effective
participation of foreign children, including asyleseeking children, in mainstream
education. It also stated that schools “are natired to address newcomers’ specific
needs and opportunities” and it is “left to thecd&tion of schools to establish an
inter-cultural educational programme, includinguntion and language, and to apply
for the limited available funding”.

43.The report stated that “schools in towns hostifiggee reception centres, especially
in Bicske, and to some extent in Debrecen, tendgst the enrolment of asylum-
seeking and refugee children, as they do not Havéunds to provide the necessary
extra tutoring for Hungarian language and cultorantation, and they lack the skills
to raise additional funding as the regulationsofotaining...‘migrant-norm’ funding
are complicated”. It also stated that schools apfedear that local Hungarian
parents would take their children out school iigefe or asylum-seeking children are
admitted”.

44.The consequence of matters such as these is stabedhat such children “may need
to go to school in remote towns in Hungary, fanirtheir parents’ place of
residence” and that “even if they are acceptedcallschools, their participation in
education is limited without proper assistance’e Téport also referred to the
language difficulties of both parents and childramd to the discontinuation of a
migrant education working group in May 2010.

45. Section VI.3 of the HHC report stated:

“in Debrecen, there [is] one school and one kindgsmn who accept asylum-seeking children.
Whether an asylum-seeking child can go to schoabbrmostly depends on the current situation;
how many children are in the camp, is there anytgiplace in the class, at which period of the
year arrived the child. However, since 2010 Intbeh Aid is providing educational activities
for the children in the camp.”
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and

“the situation is even worse for those who getretkd stay, the prohibition of non-refoulment is
applicable because they fall outside the scopheofsylum Act. Compared to asylum-seeking
children, they get reduced supports. For exambés; are not entitled to the reimbursement for
travelling to school, and the families do not reeainonthly allowance for children under 14.”

46.By contrast, the AGDM Participatory Assessment2@t0 (11) stated, of the pre-
integration facility in Bicske, that “the schoolifigr children is functioning well”
(page 17) and (page 22) that the elementary sechd@tske had 30 refugee and
asylum seeker students on the day of the visit.répert noted that the school is a
special one, which also educates orphans and ehildith behavioural problems, and
observed that the fact that refugee and asylumirsgehkildren are studying in the
same institution stigmatises them as being probiierohkildren. It, however, also
stated that the teacher is fully professionalnti flexible and tolerant, and is
prepared to work with illiterate students. Eachdstu has an individual education
plan and “the teacher’s attention is differentiaedording to the needs of the
individual”. The more recent reports do not refebtis drivers not stopping in front
of the refugee reception centre as an earlier téyat done.

(v) Family reunion and nationals of Somalia

47.Sections VIl and VIII of the HHC report filed in Mduran’s case dealt with the
exclusion in Hungary of Somali refugees from famméunification, and the particular
guestions as to the integration of Somalis aftéaioing refugee or subsidiary status.
Dealing with the latter first, | have referred hetmaterial aspects of the position in
the reception centre at Biscke at [34] — [38] above

48.The HHC report stated that housing remained a prodtic issue because of the
inadequacy of reception conditions in state-rurtehse widespread discriminatory
practices in Hungarian society, and administradiificulties. “[F]Jor Somalis, it is
even harder to integrate into the Hungarian sodhety for a refugee from any other
country” (page 17) and the UNHCR March 2010 refortwvas cited for the
proposition that refugee homelessness particuédfcts Somali refugees. The report
also stated that, because of the inadequacie® g@iréiintegration at Bicske, “most
Somali refugees opted for onward movement to ddueopean countries” and “upon
returning, they were punished with homelessnesdander as a result of exercising
freedom of movement and without access to an adedgrel of community-based
support services in Budapest”.

49.The UNHCR April 2012 report (13) referred (paradra®) to the insufficiency of
access to family reunification in Hungary as beangpntributing factor to the onward
irregular movement of beneficiaries of internatigmatection in that country. It
stated that family reunification is particularlyead the reach of Somalis, whose
national passports are not accepted by the Eurdgesm and who cannot, therefore,
be issued with a Hungarian visa. It is also st#tatl International Committee of the
Red Cross (“ICRC”) travel documents are not receghiunder Hungarian law.

50.The reason given in the HHC report for the non-ptarece of Somali travel
documents is concern about security. The repaecthat Hungary, unlike other EU
Member States, has not established an alternatind, as an ICRC travel document
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or a laissez-passer document. It also statedtibdactk of opportunities to reunite
with family members was often given by Somali refeg recognised in Hungary as a
reason for leaving the country and moving to anoi¢ Member State.

51.1t was said that such departure “often resultsim@awful stay in another Member
State, and a later forced or voluntary return tagrry”, but with the result that the
individual has lost most opportunities for stat@sarted housing or integration
services in Hungary because of their previous “ntaty” departure. This may be the
reason that most of those reported by the UNHC8esping rough in the streets or
surviving one night at a time at homeless shelteBecember 2009 were Somalis.

(vi) The position of Mrs Toufighy’s children

52.Mrs Toufighy and her children had been in the Wthikéngdom for two years and ten
months at the time of the hearing. The decisiatoeove them to Hungary on Dublin
Il grounds was made on 4 May 2010, five monthg dffteir arrival. The evidence is
that they have been at their present school siapgeiber 2011, just over a year.

53.Dr Halari’'s report stated that the children havitlag in the United Kingdom and are
progressing well at school, where they have maendis. They socialise with friends
after school and both attend extracurricular atiéisi Although Dr Halari stated she
did not have access to the children’s school repant relied on what Mrs Toufighy
told her, in the context of a challenge to ceréifion, | take her evidence at its
highest.

54.Dr Halari’'s report also stated that the childremeveaumatised or greatly upset when
the family was detained by the United Kingdom Borllgency. The children stated
they did not want to leave London because, amongr seasons, they did not want to
go to places like the detention centre where it 8aary and lonely”. Dr Halari stated
that she assessed that it is in the best intesé#te children to remain in the United
Kingdom until, at least, the conclusion of the exaation of their mother’s
application for asylum.

Thelegal framework and analysis
(i) Certification

55.There is little difference between the parties altloe basis upon which the Secretary
of State may certify cases as “clearly unfounddthe difference between them is as
to the role of this court and the application @ thst in the cases before me.

56.In general, a person may not be removed from arireg to leave the United
Kingdom while his or her application for asylumpesnding: Nationality, Immigration
and Asylum Act 2002 (“the 2002 Act”), section 7°hig general rule does not apply
in the case of removal to third-party states; ihatates other than the state of which
the applicant for asylum is a national or a citiaghich are scheduled and deemed to
be “safe states”: see paragraph 4 of part 2 of &dbe3 to the 2004 Act. By
paragraph 3 of Schedule 3 to the 2004 Act, Hungaoye of these “safe states”.
These “safe” states are deemed to be places “vehpeeson’s life and liberty are not
threatened by reason of his race, religion, nalignanembership of a particular
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57.

58.

59.

60.

social group or political opinion”, “from which apson will not be sent to another
state in contravention of his Convention rightsid&from which a person will not be
sent to another state otherwise than within acecmelavith the Refugee Convention”:
paragraph 3(2).

Where the Secretary of State certifies that thegreto be removed is not a national
or a citizen of the “safe state” to which it is posed to remove the individual, that
person may not bring an immigration appeal by @i section 92(2) or 93 of the
2002 Act. A person whose claim is so certifiedisbarecluded from appealing under
section 92(4)(a) of the 2002 Act on asylum or humgints grounds: see paragraph
5(1) — (3) of Schedule 3 to the 2004 Act. The imtlnal cannot, therefore, challenge
certification on the basis that he or she risksawthin breach of his Convention
rights (i.e. refoulment) from the state deemeddddafe”.

If an individual claims that, even though he wontit be removed from the state
deemed to be “safe”, his or her treatment in ttetesvould amount to a breach of
human rights because of ill-treatment by the sthtecertification provisions in
paragraph 5(1) — (3) do not apply. In such a dhseSecretary of State is, however,
empowered to certify that the claim that the indijal’s human rights will be
breached in the state deemed to be “safe” is gleafounded: see paragraph 5(4) of
Schedule 3 to the 2004 Act. In the case of a slie¢ened to be “safe”, paragraph 5(4)
requires the Secretary of State to so certifyuhléss satisfied that the claim is not
clearly unfounded”.

Mr Turner submitted that, in the light of the auilies, for exampldR v Home
Secretary, ex p. Thangarasa and Yogaf2z@93] 1 AC 290 at [14] and [34], the
Secretary of State can only certify a human righdsn as “clearly unfounded” if,
after carefully considering the allegation, theugrds on which it is made, and the
material relied on, she concludes that the claifbasind to fail” or “hopeless”. He
maintained that, since the question whether a diginound to fail or not is a matter
of legal judgment rather than of discretion, thartds in as good a position as the
Secretary of State to decide it and should do saetied on the statements of Lord
Phillips MR, giving the judgment of the court,i(L) v Secretary of State for the
Home Departmern2003] 1 WLR 1230 and Lord Bingham v SSHD, ex p Razgar
[2004] 2 AC 438 at [17]. Lord Phillips stated thia¢ question whether an appeal was
bound to fail is “an objective one”. Lord Binghamated that “the reviewing court
must ask itself essentially the questions whichlditnave to be answered by an
adjudicator”. Mr Turner might also have relied onuamber of other statements,
including those by Sedley LJ IR (Sri Lanka]J2008] EWCA Civ 1549 at [32] — [34]
and Carnwath LJ iR (YH) v SSH[)2010] EWCA Civ 116 at [18] —[19] and [21].

Mr Hall, on behalf of the Secretary of State, subedithat it is clear from the
decision of the House of Lords #T (Kosovo) v Home Secretd009] 1 WLR 348
that the matter is essentially one of review: &%, [[65] and [82]per Lord Hope,

Lord Carswell and Lord Neuberger. But, whatevertést, it seems clear that the
majority in that case considered that, where tieer® dispute of primary fact, the
difference between a court which “reviews” the ®&ary of State’s decision and one
which exercises its own judgment is a very fine,@ral indeed in practice virtually
invisible: seeZT's case at [23], [72], [75], and [8BEr Lord Phillips, Lord Brown and
Lord Neuberger.
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61.Lord Brown (at [75]) considered that, in the partés context before the court, there
was no material difference between a supervisodyaamappellate jurisdiction. Lord
Neuberger stated that, where there is no dispupeimiary fact, application of the
normal judicial review test “will, at least normglladmit of only one answer, and a
challenge to the Secretary of State’s decisionnatimally stand or fall on
establishing irrationality”. Although he stoppedstof suggesting that there is a hard
and fast rule to that effect, he agreed with Ladndlips that, where the primary facts
are not in dispute, if the court concludes thatdllagm is not “clearly unfounded”, “it
is hard to think of any circumstances where it wlaubt quash the Secretary of
State’s decision to the contrary”.

62.ZT (Kosovo)s, however, not the last word. Apart from theigsiens inTR (Sri
Lanka)andR (YH) v SSHo which | have referred, there are the decisaribe
Court of Appeal inTR (Sri LankaJ2008] EWCA Civ 1549 at [33] (Sedley LAK
(Sri Lanka) v SSHI2009] EWCA Civ 447 at [33] (Laws LJKH (Afghanistan) v
SSHD[2009] EWCA Civ 1354 at [19] (Longmore LJ) aRd(YH) v SSH[P2010]
EWCA Civ 116 (Carnwath LJ). In that Court’s mostert decisionR (MN
(Tanzania)) v SSH[2011] EWCA Civ 193, Maurice Kay LJ, in a judgmenith
which Moses and Sullivan LJJ agreed, sought to giiree order to what had become
a very complicated and possibly unprincipled bofilaw. Even with the clarification
his judgment has given, it has to be said that ifistance judges are left in a
somewhat unsatisfactory position.

63.To see why this is so, the starting point is tontdg two issues. The first is the
approach of the court to certification under setfd of the 2002 Act and paragraph
5 of Schedule 3 to the 2004 Act. The second is drehere is any difference
between the test for certifying a case as “cleantipunded” for the purposes of
section 94 of the 2002 Act, and paragraph 5 of &alee3 to the 2004 Act, and the
approach under Rule 353 of the Immigration Rulesilvhether further submissions
amount to a “fresh claim”. In the context of Ru33here are two conditions for a
claim to be a “fresh claim”. The first is that thgbmissions are significantly different
from the material already considered. The secotighisthey have “a realistic
prospect of success” before a putative Immigraiiaege. If they have “no realistic
prospect of success” the claim will not be a “fretim”.

64.The principal reason the guidance is unclear aagbdsition is unsatisfactory is that
different answers have been given to the questioethver there is a difference
between the test for certifying as “clearly unfoaddand the approach under Rule
353.ZT (Kosovo)was concerned with further submissions made tfeeapplicant’s
claim had been certified under section 94 of th@22Act. In that case, after
considering those representations, the Secrete®yadé decided to maintain the
decision to certify, applying the “clearly unfourtig¢est under section 94. It was held
that the applicable provision was not section 9#(#)Rule 353. However, although
the Secretary of State had erred in applying se@ as the “clearly unfounded” test
under section 94 is more generous than the “ndstegbrospect of success” test
under Rule 353, the error made no difference ta#dwesion. If the section 94 test is
more generous to an applicant than the Rule 3%3itetiould follow that there is a
practical difference between the tests.
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A different view was taken iR (YH) v SSH[)2010] EWCA Civ 116 by the Court of
Appeal. The court, however, was concerned withstation 94 “clearly unfounded”
test. Carnwath LJ, with whom the other membersefdourt agreed, concluded (at
[18] and [21]) that, in the light of, in particul&T (Kosovo)“on the threshold
guestion, the court is entitled to exercise its gudgment”, but that the process
remains one of judicial review “notdee novadhearing, and the issue must be judged
on the material available to the Secretary of 3tdteis conclusion appears to have
been based on the proposition that there is ndipahdifference between the judicial
review test for section 94 “clearly unfounded” cgsand that for Rule 353’s “realistic
of prospect of success” test.

The position taken ilYH's case differed sharply from that taken by Lawsni_TK
(Sri Lanka) v SSHIR009] EWCA Civ 1550, albeit in the context of R853. One
reason was that, as explainedMi (Tanzania)the timing of the cases meant tfhat
(Sri Lanka)was not cited or considered by the constitutidrtdi® Court hearinyH's
case and&H (Afghanistan).

.In any event, whatever the reasonMN (Tanzaniathe Court held that it was not

open to the court iNH's case to treat the tests as being the same widsabecause of
the emphatic statement by Laws LJMiK (Sri Lanka)hat the opinions iZT
(Kosovo)did not provide authority for the proposition thia¢ “no realistic prospect

of success” test in Rule 353 is one that admitsndf one answer. Laws LJ stated that
the decision i'WM (Congo) v SSHI[2006] EWCA Civ 1495, holding that the test for
reviewing the decision of the Secretary of Stattbashether a claim was fresh for

the purposes of Rule 353 was Wednesburyest applied with “anxious scrutiny”.

The conclusion iMN (Tanzania)s therefore that, on the present state of the
authorities, there is a difference between the@ggr to “fresh claim” Rule 353 cases
and cases of “clearly unfounded” asylum or humghts claims. Maurice Kay LJ
considered: (i) the two classes of case had baemnsdifferent tracks (see [6]); (ii)

the difference between them is not illogical beeansRule 353 cases the individual
has already had full access to the immigration Bgueesystem (see [16]); but (iii) an
assimilation of the tests would be justifiable lsuhot possible on the present state of
the authorities (see [16]).

It is unsatisfactory for the law to be in this stafhere are powerful statements by
judges in the House of Lords and the Supreme Gawouring the court having a
primary power to decide, both in section 94 casekia Rule 353 cases, but a power
so to decide only on the material that was avaslablthe Secretary of State. They
also consider the tests to be the same. Howewemust recent Court of Appeal
authority which binds this court has held thatshepe of review is broader or more
intrusive in the section 94 “clearly unfounded” eaishan in the Rule 353 “no realistic
prospect of success” cases.

Fortunately, the difficulty produced does not affénis case because it is clear that
this is a “clearly unfounded” case, albeit one goed by paragraph 5 of Schedule 3
to the 2004 Act rather than section 94 of the 2R62 In MN (Tanzania)it was
stated (see [2011] EWCA Civ 193 at [14]) that thio of YH's case is limited to
section 94 cases. Carnwath LJ stated that the oentitled to exercise its own
judgment provided that the issue is judged on tatenal available to the Secretary
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of State and in relation to section 94, that wag@ped inMN (Tanzania) There
appears to me to be absolutely no difference betweemeaning of and approach to
“clearly unfounded” in section 94 cases and itsmregin cases that fall to be
governed by paragraph 5 of Schedule 3 to the 224 A

71.The position in the authorities which bind me thpgpears to be as follows. In the
context of section 94 of the 2002 Act and paragf#phSchedule 3 to the 2004 Act
the court is entitled to exercise its own judgmauitonly on the material available to
the Secretary of State. In the context of Rule 8&3pite the statements of Lord
Phillips and Lord Brown iZT (Kosovo)the test isVednesbunapplied with
“anxious scrutiny” but, if Lord Neuberger’s judgmes added to the mixture, and if
there is no dispute of primary fact, “normally” ttest will admit of only one answer.

72.0ne difficulty with this is that it reduces thefdifence between review and appeal to
vanishing point save in a case the court treaexesptional. It is well recognised, for
example, se® v Secretary of State for Education and Employneenp Begbie
[2000] 1 WLR 1115 at 113fer Laws LJ, that within a judicial review jurisdictio
there is a spectrum, a “sliding scale of reviewrerr less intrusive according to the
nature and gravity of what is at stake”. But, ia tontext of the “clearly unfounded”
test, the approach of Lord Phillips, Lord Brown r@sath LJ and possibly Lord
Neuberger appears to go beyond the exercise ofhsapey jurisdiction by way of
judicial review. This is because, save in respéquestions of jurisdictional fact and
guestions of law, that jurisdiction generally pretds a substitutionary approach.

73.The justification for a substitutionary approactihrs context may be that the
guestion whether a claim is bound to fail at thédmal is particularly suitable for
determination by a court, involving, as it doesgsjions of access to an independent
adjudicative body. The question can be describétighly justiciable”. Maurice
Kay LJ stated itMN (Tanzania)at [16]) that a generous approach to the scoplieeof
judicial review jurisdiction where the decision t&na person access to the
immigration appellate system at the outset is wstdadable. But it is important not to
lose sight of the fact that the jurisdiction rensaanreviewing jurisdiction, and that
the, admittedly labyrinthine, legislative provisgom the 2002 and 2004 Acts give the
Secretary of State a certain “gate-keeping” fumcts to the availability of an appeal
by the process of certification. Care must be tak@nnappropriately to deprive the
Secretary of State of that function.

(ii) Dublin I

74.The next component of the legal background conat®ublin Il Regulation. |
have summarised the purposes of the Regulatioh] iand referred (at [4]) to the
cases which considered the circumstances in whiehlibe unlawful to remove a
third-country national to another EU Member Statdar that Regulation.

75.By Article 3(2) of the Regulation, a Member Stdth¢ second state”) may assume
responsibility for examining an application for ey lodged in it even if, under the
Regulation, another state (“the first state”) isp@nsible for doing so. Where the
second state does not assume responsibilityciés from the decisions of the
Strasbourg Court, the CJEU, and the Court of AppeaM (Eritrea) v SSHDthat an
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applicant who asserts that it is obliged to do ssthovercome a very high hurdle to
succeed.

| first consider the decision of the CJEUN® v SSHIAndME and others v Refugee
Applications Commission¢2012] 2 CMLR 9 on 21 December 2011. It is cleant
both the opinion of Advocate General Trstenjak tnreddecision of the Court that the
hurdle is high. The Advocate General’s opinionedgfAG 123) that serious
infringements of the relevant European Union Dikexs including the Reception
Directive by the Member State primarily responsilihe first state) will not suffice to
create an obligation on the part of the transfgriiember State (the second state) to
exercise the right to assume responsibility fomeixang the asylum claim under
Article 3(2). They must “also constitute a violatiof the fundamental rights of the
asylum seeker to be transferred”. This was becaltde need for consistency and a
clear and workable method for determining the Men8iate responsible for the
examination of an application for asylum. To hotbdeywise would (AG 126) create a
“far-reaching exception” which “could result notlgin the rules on responsibility
formulated in Regulation 343/2003 [the Dublin lidRéation] being completely
undermined”, but “also jeopardise the aim of thages, which is to determine
rapidly the Member States responsible for examiasygum applications lodged in
the European Union”.

The judgment of the CJEU went further. The Cowatest (at [82]) that it did not
follow “that any infringement of a fundamental ridly the Member State responsible
will affect the obligations of the other Membersctamply with the provisions of
Regulation 343/2003". What is required (see [86@) ‘substantial grounds for
believing that there are systemic flaws in the @syprocedure and reception
conditions for asylum applicants in the Member &tasponsible, resulting in
inhuman or degrading treatment, within the meawiingrticle 4 of the Charter, of
asylum seekers transferred to the territory of Mamber State”. In such a case,
transfer would be incompatible with that provismirthe Charter.

The CJEU considered the earlier (January 2011sbecof the Grand Chamber of
the Strasbourg Court MSS v Belgium and Gree[2011] ECHR 108. It stated ([89])
that “the extent of the infringement of fundamenmigihts described in that judgment
shows that there existed in Greece, at the tinteaotfer of the applicant MSS, a
systemic deficiency in the asylum procedure andébeption conditions of asylum
seekers”. The CJEU referred to “regular and unansmweports of international non-
governmental organisations” bearing witness tqg tinsl stated ([92] and [94]) that
these reports and systemic deficiencies must bevkio the Member State which has
to carry out the transfer.

In MSS v Belgium and Greedbe Belgian authorities had relied on the Strasipo
Court’s earlier decision in Application 32733/B&S v United Kingdorf2009] 48
EHRR SE, and on MSS'’s failure to advance any paditsed grounds in support of
his claim to fear ill-treatment if removed to Greedhey maintained these factors
justified their decision to remove him MSS to Greethe United Kingdom
intervened in the proceedings, arguing that a sketate would only be obliged to
assume responsibility under Article 3(2) of the &aton “in wholly exceptional
circumstances where it was demonstrated that tts®pg concerned would not have
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access to the court in the State responsible [uhé@eRegulation] for dealing with the
asylum application”: at [331]. This submission wagcted.

80.The Grand Chamber referred to the numerous repodsnaterials that had been
added to the information available at the timehef trasbourg Court’s decision in
KRS and to a letter from the UNHCR to the relevanigie Minister unequivocally
asking for the suspension of transfers to Greele.cburt attached critical
importance to the UNHCR’s request. It stated timajew of the reports and
materials, the general situation in Greece wascseifitly known to the Belgian
authorities. Accordingly, the applicant should hetexpected to bear the entire
burden of proof or the consequences of failingdwaace any particularised grounds.
As to the test, the Grand Chamber reiterated wadtdeen said in its previous
decisions. The test was that applicable where soperhallenged removal on Article
3 grounds. It is necessary to show “substantialiggls ... for believing that the
person concerned faces a real risk of being sidgjdcttorture, or inhuman or
degrading treatment or punishment in the receiemuntry”.

81.The third and most recent decision is that of tbar€Cof Appeal inEM (Eritrea) v
SSHD[2012] EWCA Civ 1336, the “generic” challenge tolida Il removals to
Italy. In that case, as in those before me, thdeainge was to certification of the
claims. Accordingly, the claimants had to show thatsubmission that to return
them to Italy under the Dublin Il Regulation wowddtail a real risk of inhuman or
degrading treatment in violation of Article 3 qui@ld as (see [59] above) unarguable,
“bound to fail”, or “hopeless”. The court also catesed whether, in one of the cases
(MA’s case) it could be tenably argued that the estests of MA’s two children in
remaining in the United Kingdom gave her and thi&loén tenable Article 8 grounds
for resisting removal to Italy.

82.The judgment of the court, delivered by Sir Step8edley, was that, in the light of
the decisions of the Strasbourg Court and the CagXhreshold in Dublin 1l and
cognate return cases is uniquely high. It (see)[B&fuires the claimant to establish
that there are in the country of first arrival gystc deficiencies in the asylum
procedure and in the reception conditions of asydeskers...[which] amount to
substantial grounds for believing that the asyleeker would face a real risk of
being subjected to inhumane or degrading treatménthe court stated that the sole
ground on which the second state is required toceseeits power under Article 3(2)
of the Regulation and entertain a reapplicatiorafyum or humanitarian protection
is that the source of risk to the applicant isystesmic deficiency” known to the
second state in the first state’s asylum or reoegtrocedures. It decided (see [62])
that “short of this, even powerful evidence of ndual risk is of no avail”.

83. Although the court stated (see [63]) that the itytalf evidence about Italy was
“extremely troubling and far from uncritical”, thavidence it did not come up to the
required mark. The court considered that, whiledheere a number of implicit and
explicit suggestions of systemic failure, the encewas neither unanimous nor
compellingly directed at such a conclusion. It aleasidered that greater weight had
to be given to a more recent UNHCR report tharattier evidence. Despite many
shortcomings and casualties in Italy’s systemterreception of asylum seekers and
refugees, the court concluded that the system w&Stself dysfunctional or
deficient”.
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84.As far as the Article 8 claim based on the begradts of MA’s children, the court

considered that there was no real possibility bkihg upheld on an in-country appeal
to an immigration judge. It stated that an Arti8lsubmission based on the position of
the children had to face “the formidable fact ...ttthee children’s position in this
country, albeit through no fault of theirs, is bédntuitous and highly precarious, with
no element whatever of entittement”. It considefgze [71]) that, once it was

required to deem conditions for refugees in Italyp¢ compliant with Italy’s
international obligations, the case against remo¥/8lA with her son was “too
exiguous to stand up in any legal forum when sairesg the history of her entry and
stay here, and the legal and policy imperativesdtairning her to Italy”.

(i) Analysis

85.1 have stated that Hungary is one of the “safetestaeferred to in [55] above. The

86.

87.

88.

guestion is whether, on the evidence before herSttretary of State was entitled to
conclude that the claimants’ case that the highleuhat is required for the UK to be
obliged to assume responsibility under Article 3§2)he Dublin Il Regulation was
“bound to fail”.

The totality of the evidence about Hungary is hing. There are serious
deficiencies in both reception conditions and trecess of integrating refugees and
those with subsidiary protection into Hungarianistyc | have stated that, in the light
inter alia of the HHC reports, it is not now contended thatjris Toufighy is

removed to Hungary and Mr Duran is returned to Humgtheir treatment would
breach the requirements of the Reception Direc@ajncil Directive 2003/9/EC. It
is also no longer contended that Mrs Toufighy aeddhildren risk exposure to
conditions that meet the high minimum thresholdinesgl to constitute a breach of
Article 3 of the ECHR. Her case is now exclusiviesed on Article 8 and the best
interests of her children.

In Mr Duran’s case the evidence comes nowhereeastablishing that, if he is
returned to Hungary, he will risk the sort of sysie exposure to humiliating,
degrading or inhuman conditions that meet the mimmthreshold to constitute a
breach of Article 3. Mr Turner accepted that it iilksly he would be accepted as a
refugee, and placed at Bicske. | have set outltbeg@®mings in the processes and
facilities offered. However, for those who remairhe Bicske centre, there is
language teaching, albeit of a limited sort, aretehis also some assistance with
training opportunities, although these are alsadéidh Mr Turner focussed his
submissions on Mr Duran’s likely position after placement at Bicske ends. He
submitted that the objective evidence shows thaDhhan risks destitution and
conditions constituting a breach of Article 3 besmof the deficiencies in Hungary’s
system for integrating refugees, or at least thatje context of a challenge to
certification, it cannot be said that the caseuisdrguable” or “hopeless”.

Despite the shortcomings | have identified, | repdc Turner’s submission about the
evidence as to the individual risk to Mr Duran. Bwdence does not show he will be
at risk of homelessness and destitution after laisgment there at Bicske ends. As far
as the risk of homelessness is concerned, reflageethe beneficiaries of subsidiary
protection have the same rights and obligatiortduaggarian nationals to social
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89.

90.

91.

92.

93.

security benefits. They, moreover, have an entgl@no a monthly housing
allowance and an establishment grant. After leguiefyigees and those accorded
subsidiary protection are also entitled to a fur®0 hours of language tuition
which, as | have stated, is about 10 hours a weed year.

It does appear that there is a particular inciderideomelessness on the part of
Somali refugees. The objective evidence, howesdsde [39] — [40] and [48]) that
the risk of homelessness lies on those who, aéiergbgranted asylum in Hungary,
choose to relocate to another country and themrretuare forcibly returned to
Hungary. Unless Mr Duran puts himself in that gosit he will not expose himself to
that risk.

Both the claimants face an additional hurdle. Thihat, as a result of the decisions
of the Grand Chamber of the Strasbourg Court, thel; and the Court of Appeal in
EM (Eritrea), even if they can show they face a real risk btiman or degrading
treatment if returned to Hungary, so that theimstawould, in Sir Stephen Sedley’s
words, “plainly be arguable and unable to be dedif([2012] EWCA Civ 1336 at
[61]), what is now required is that it is estabéidithat, in the country of first arrival,
the “first state”, here Hungary, there are “systedeficiencies in the asylum
procedure and in the reception conditions of asydeskers”, which are known to the
second state, here the United Kingdom. The Coufippieal accepted that “short of
this, even powerful evidence of individual riskoisno avail”, and also recognised
(see [71]) knock-on effects in the context of claibased on Article 8.

Despite the shortcomings and the troubling asp#ceme of the evidence about the
position in Hungary, it does not show systemicdeficies. It records active co-
operation in monitoring standards (see [33]), tle@eesome positive findings in the
more recent reports and assessments (see [33]il, iarefated that the legal structures
are generally adequate despite failings in indialdiases (see [40] — [41]) The
particular problems faced by Somalis appear froenetfidence to have resulted in
many of the cases because they have not availetséhees of the facilities available
when they are accorded refugee status. For thasens, what | have referred to as
the “generic” aspects of Mr Duran’s challenge td@ull returns of Somali nationals
to Hungary must fail.

What of the claims that the removal of Mr Duran &frd Toufighy and her children
would give rise to breaches of Article 87? | firsihsider Mr Duran’s claim. While the
submission that removing him with a consequentefia his relationship with his
adult sister, who has been supporting him in thistry, was not formally
abandoned, neither Mr Duran’s statement nor thatso$ister provide evidence of the
“further elements of dependency involving more thi@normal emotional ties”
which are required if an Article 8 claim by an adslto get off the ground: see
Kuthagas v SSHI2003] EWCA Civ 31 at [14] an&tti-Adegbola v SSHI[2009]
EWCA Civ 1319 at [22]. Mr Turner’s submissions feed on the fact that, in
Hungary, Somali refugees are excluded from fanalynion.

There are several difficulties with this. First, emdence was put before the court that
Mr Duran is only capable of forming family life veitanother Somali national who is
currently unable to enter Hungary. There was motact, any evidence that he was in
any relationship whatsoever, for example, with adgbowho he has met while in the
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United Kingdom. This aspect of the claim is highpeculative. Even if, as at the
hearing | indicated | was prepared to do, | assuthatlevidence of Mr Duran’s likely
cultural preference for a Somali partner would b&lable before an immigration
judge, this aspect of the claim remains speculalreTurner’s submissions were
directed to the position after Mr Duran had acqunefugee status. Once that has
occurred, he will be able to obtain refugee tral@uments enabling him to move
within other Dublin Il Regulation states, a numbéwhich have a Somali
community. Moreover, even if Mr Hall's submissidrat, for the purposes of Article
8, an individual must present a case in which tieee“real risk” of a complete denial
or nullification of the right to family life, puthe matter too high, in view, for
example, of the statement of Lord CarswelEM (Lebanon) v SSH[2009] 1 AC
1198 at [53], it is clear from that and other cabes what must be shown is a “very
strong case”, “a flagrant denial”, violation or ttestion of “the very essence” of the
right to respect for family life: seeM (Lebanon)at [3], [41], and [46per Lord

Hope, Lord Bingham and Baroness Hale.

Mr Duran’s case also relied on Article 14 becawfagees with other nationalities
were not excluded from family reunion. It was sutted that removing him to
Hungary therefore placed him at risk of discrimargttreatment on the basis of
nationality. | accept Mr Hall's submission thattie circumstances of Mr Duran’s
case, Article 14 adds nothing to his claim.

| turn to the submission that the removal of Mrafighy and her family would give
rise to a breach of Article 8 because it is plaomf both the objective evidence and
Dr Halari’s report that the children’s best intésegre to remain in the United
Kingdom. It was not contended that the positiothefchildren was addressed in the
original decisions in May 2010 declining to consitirs Toufighy’s application for
asylum and setting removal directions. Mr Halledlon the response after these
proceedings were lodged to Mrs Toufighy’s June 2é&hended grounds and her 31
August further representations in the SecretaiState’s letter dated 2 November
2011.

The letter dated 2 November stated that the post@ifdvirs Toufighy and her children
had been considered in the light of section 55d#wsion inZH (Tanzania)the
reports submitted on her behalf, and the submissiothe amended grounds and the
further representations. It also stated that, cvesily with that:

“The [Secretary of State] has first consideredithgact of
removal to Hungary of the children as a primarystderation,
before going on to assess the cumulative weighéetattached to
other primary or important consideratioffsuch as maintaining
immigration control and complying with internationa
obligations)”.

The letter then set out further information ther8try of State had obtained about
conditions in Debrecan, the relevant receptionregiaind the particular position of
Mrs Toufighy’s children.

The letter also set out what the yearly AGDM Pgrtitory Assessments stated about
inter alia conditions in reception centres and the educati@syum seekers and
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refugees in Hungary. It stated that the SecretbBtate had concluded that removal
of Mrs Toufighy and her children would not breaekton 55 because the children
would remain with their parents, disruption to treducation would be temporary and
minimal, and adequate educational provision wodailable to them in Hungary.

98. Mr Turner relied on the test set out by Baronese liieZH (Tanzania]2011] UKSC
4 at [29] and [33], i.e. asking “whether it is renable to expect the child to live in
another country” and treating the best interesth@ichild as “a primary
consideration” in making the proportionality asseest under Article 8 although
those can be outweighed by the cumulative effectloér considerations. The factors
Baroness Hale stated have to be considered inchheddvel of the child’'s
integration into this country, the arrangementdifong and for looking after the
child in the other country, and the strength of¢hed’s relationships with parents or
other family members which will be severed if tid has to move away.

99. Mr Turner submitted that the letter dated 2 Noven#fd 1 did not properly consider
or evaluate the best interests of Mrs Toufighy'gdrhn, because it cannot be in their
best interests to be removed to Hungary, wherehiklikely not continue to receive
the education that they presently receive, and evtiexy will, at best, be living in
Debrecen, the conditions of which | described eart this judgment. Whatever the
failings on the part of the defendant at the tirhthe original decisions and before
this point was first raised, the letter dated 2 &lober addresses the position of the
children and does so explicitly in terms of sect@nof the 2009 Act, although what
is important in this context is (séd (India) v SSH)2011] EWCA Civ 1191 at [18]
— [24]) substance and not form.

100. Mr Turner maintained that the later decision wasvéd because the Secretary of
State did not obtain the views of Mrs Toufighy’'sldren about removal from the
United Kingdom. He relied, in particular, on thee#on inR (Tinizaray) v SSHD
[2011] EWHC 1520 (Admin) at [19(5)] where, in thght of Baroness Hale’s
judgment inZH (Tanzaniaand section 55 of the Borders, Citizenship and
Immigration Act 2009, HHJ Anthony Thornton QC sthtkat the views of a child
who is capable of forming his own views “must baitdg. In this case the defendant
did not seek out the views of the children, whoaged 15 and 12, and Dr Halari’s
report post-dated the letter dated 2 November 2§ldome ten months. The Deputy
Judge’s statement goes further than the more ndaarwk subtle treatment of how the
defendant is to discover the child’s own views amggraphs [34] — [37] of Baroness
Hale’s judgment irZH (Tanzania)But, in any event, the views of the children, as
stated in Dr Halari’s report, are before me, aadhlable to take them into account in
determining whether, in the light of all the circstiances, an Article 8 claim based on
their best interests is “clearly unfounded”.

101. Notwithstanding the extensive submissions mad#haright of the decision of
the Court of Appeal iteM (Eritrea) v SSHD is possible to take this aspect of the
case relatively shortly. In the context of a chadje to certification, the question for
me is whether the Article 8 claim by Mrs Toufighydaher children is “clearly
unfounded” and “bound to fail”. In considering whet it is arguable that removal of
these children with their mother will disrupt th@amily life and is disproportionate, it
is important that the aim is to remove the fam#yaaunit, i.e. including the father,
and that it is not contended that they will notsbaemoved.



Judgment Approved by the court for handing down. R (Toufighy and Duran) v SSHD

102. Mr Turner relied on the difference in living condits and educational
opportunities in this country and those that thidebn would face in Hungary. He
recognised that the fact that educational standardsingary are lower would not
make removal a disproportionate interference withahildren’s Article 8 rights, but
submitted that their cases cannot be charactesisatnply turning on different
educational standards. He argued that in assessiether the human rights claim
was “clearly unfounded” the different educationainslards had to be considered
together with the hygiene, medical and sanitaryddans in Debrecen, the evidence
of exposure to fighting between different ethniougps, and the psychological impact
on the children of what happened (see [54]) whemthlice in this country detained
them and their parents. However, borrowing Sir BéepSedley’s words iBEM
(Eritrea)’s case at [70], Mr Turner has still to face thenfaable fact that the
children’s position in this country, albeit througb fault of theirs, is both fortuitous
and highly precarious, with no element whatevegrditlement. They have only been
at their present schools since September 2011.

103. Mr Turner invited me to apply the principles statedH (Tanzaniapnd inR
(Tinizaray) v SSHD2011] EWHC 1520 (Admin) but to disregard the $aaf those
cases. He thus in effect invited me to determinettér the Article 8 claim by Mrs
Toufighy and her children is “clearly unfoundedddibound to fail” without any
comparison of the facts of her case and the fadisase case3his, however, does
not take into account, for instance, that the fiacBaroness Hale stated must be
considered in one of the passages relied areglllyhfact-specific. Seeking to apply
the principles formulated by her or by HHJ Judgéh&ny Thornton QC without
regard to the facts they were considering is tasictir those principles shorn of their
context.

104. The court, of course, strives to identify the pijhe stated in a previous
authority, but in a common law system the applaraand development of legal
principle depends on the judge exercising a prasaasreaction to individual fact
situations: for a powerful and classic statemenhefprocess see Lord Goff of
Chieveley's Maccabean Lectuile,Search of Principl€1983) 69 Proc Brit Acad
169. The removal of the claimant4ii (Tanzaniapnd her 12 and 9 year old
children, would have removed them from the statehich they had always lived, of
which they were both citizens, and in which thather, with whom they had had a
good relationship, would remain. Tanizarays case the child, aged 9 at the time of
hearing, was born in the United Kingdom and haddifere for the entirety of her
life. Thos are very different contexts from thaMins Toufighy’s case. Although her
children are now settled in school, she and thigldn have been in the United
Kingdom for less than three years. They are helglmtause, again borrowing Sir
Stephen Sedley’s words &M (Eritrea)s case at [71], their mother has been able to
resist removal for that period.

105. To conclude, and this time adapting the words ofS&phen Sedley iBM
(Eritrea)’s case at [71], once conditions for refugees im¢hry are found to be
compliant with that state’s international obligai$o since the removal of Mrs
Toufighy and her children is pursuant to the DuliliRegulation, the case against
their removal is “too exiguous” to stand up in d@gal forum when set out against



Judgment Approved by the court for handing down. R (Toufighy and Duran) v SSHD

the history of her entry and stay here and thd lage policy imperatives for
removing her to Hungary.

Conclusion

106. For the reasons | have given at [95] — [105], irs Moufighy’s case, where her
application has been considered on a “rolled ugid)d have concluded that the
Secretary of State was entitled to certify the hamghts claim based on the best
interests of the children. Notwithstanding the knof this judgment, | have therefore
concluded that the claim was “clearly unfoundedd &iound to fail. In those
circumstances, it follows that permission shouladfased, and | do so.

107. In Mr Duran’ case, for the reasons | have givef8@} — [91], his “generic”
Article 3 challenge fails, and for the reasonsvéigiven at [92] — [94] his Article 8
challenge also fails. His application is dismissed.



