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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 877 of 2009

SZNLS
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application made on 16 April 2009 unitherMigration Act
1958 (Cth) (“the Act”), seeking review of the decisiohtbe Refugee
Review Tribunal (“the Tribunal’) made on 19 Marcl®@(®, which
affirmed the decision of a delegate of the firdp@ndent to refuse a
protection visa to the applicant.

Background

2. The applicant is a citizen of the People’s Repubfi€China (“China”)
who arrived in Australia on 27 July 2008 and applier a protection
visa on 22 August 2008 (the application is repreduc the Court
Book — “CB” - CB 1 to CB 56). The application inded a statutory
declaration made by the applicant setting out #etulal basis for his
claim to fear persecutory harm if he were to retir€hina (CB 30 to
CB 33).
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Claimsto Protection

3.

The applicant’s claims to protection were containeda statement
attached to his protection visa application. Thpliapnt was assisted
by a migration agent in his application for a pobien visa, Mr Harry

Huang of “Priscilla International” (see CB 26 to QB).

The applicant claimed to fear harm from the Chireghorities arising
from his involvement with a Christian group, knowariously as the
“Local Church”, the “Local Recovery Church”, or th&houter
Church” (“the Local Church”), which was regarded “degal” and
“anti-government” by the Public Security Bureau $%”). Initially, he
converted only to have “more chances to stay tegéthith his “girl-
friend”, who was a Christian. But he was eventuaiyeatly changed”
by those who were involved with the Local Church.

He worked to “establish and develop organisatiomn activities of the

Local Church” and “transported” copies of the LoGdlurch’s Bible

and other religious materials. His girlfriend andr launt organised
gatherings of members.

He claimed that he, along with his girlfriend antéhey church

members, were arrested by the PSB. He was detaimid;ogated,

tortured, mistreated by other detainees, and whsreleased once his
girlfriend’s aunt paid a bribe. His girlfriend conitted suicide while in

detention.

Upon release, he organised a protest and distdbu&terial against
the government’s persecution. When he found out hleawas to be
arrested, he fled to various places in China, leefmming to Australia
on a “fake” passport. He claimed to be on a “blésK. Since his
departure, his family and friends have been questioand church
members, including his deceased girlfriend’s abate been arrested.

The Delegate

8.

On 29 October 2008 the delegate of the respondenistdr refused
the application for a protection visa (see CB 7CB94). The delegate
rejected the applicant’s claims to be a Christrating instances where
the applicant demonstrated an inadequate levelnofviedge of the
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religion, his inability to describe his own baptisend an incorrect
answer relating to the banning of the Local Church.

TheTribunal

9.

10.

11.

12.

13.

The applicant applied for review by the Tribunal bibecember 2008
(CB 59 to CB 62). He was represented by the sangeation agents.
He accepted the Tribunal’s invitation to appeaa dtearing before it,
and attended a hearing on 28 January 2008. He ssisted by a
Mandarin interpreter. His migration agent did nteld the hearing
(CB 114 to CB 115).

The Tribunal’'s account of what occurred at the imggais set out in its
decision record ([33] at CB 133 to [73] at CB 138).

Ultimately, the Tribunal rejected the applicantlaim to have been a
member of the Local Church in China or an “assedactivist” (at
[89] at CB 143), and the claims flowing from thi®{] to [92] at
CB 143).1t found that he was not a “witness of truth”, ghdt he had
“fabricated” his claims ([89] at CB 143).

Its findings were based on:

1) The *“rehearsed” way in which the applicant exprdsdes
knowledge of the Local Church ([84] at CB 141).

2) Inconsistencies in his account of his baptism [8B¢at CB 141).

3) His “dismissiveness”, and the vagueness of his arswo the
Tribunal’s relevant questions, as compared to lagncto have
been highly committed to the Local Church in Ch{f&6] at CB
141).

4) The applicant’s inability to elaborate on his claims put in his
protection visa application ([87] at CB 141 to CR3)L The
Tribunal gave comprehensive examples of theserost

While accepting that he had had some involvemetiterLocal Church
while in Australia, the Tribunal was not satisfidtht this was done
other than for the reason of strengthening hisrdaio protection. It
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14.

therefore disregarded this conduct pursuant toRX®1([82] at CB
140).

In all, therefore, the Tribunal was not satisfiedttthe applicant had a
well-founded fear of persecution for a Conventieason. It affirmed
the delegate’s decision to refuse the applicambteption visa.

Application beforethe Court

15.

The application before the Court contains groumdghe following
terms:

“1. The Tribunal in reaching its decision revealsationality,
illogicality and/or unreasonableness.

Particulars

2. The Tribunal failed to comply with its obligats under
S.424A(1) of the Act.

Particulars

3. The Tribunal committed jurisdictional error @w by failing to
comply with its obligations under section 425 of tHigration

Act so as to give the applicant an opportunity gove evidence
and present arguments arising in relation to theisien under

review’.

Hearing before the Court

16.

17.

18.

The applicant appeared in person. At the hearirigréghe Court he
was assisted by an interpreter in the Mandarindagg. Mr J Pinder
appeared for the first respondent.

The applicant read from a prepared statement bdf@eCourt. He
confirmed the grounds of his application. He subsditthat his
application to the Court had been prepared with absistance of a
friend from the congregation at his church whdhaligh not a lawyer,
understood the law. The applicant also confirmed ke had received
the Minister’s written submissions.

In particular, the applicant submitted, in suppariground one of the
application, that the Tribunal acknowledged thathlad a “reasonable
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19.

20.

21.

22.

knowledge of the Local Church...” (see [84] at CB 140herefore, it

was illogical of the Tribunal to subsequently shatthis evidence was
“rehearsed”, because knowledge of the Local Chuwah only be

“learned” by oneself and not based on the expeeiesfcothers. The
applicant also complained that the Minister’'s sugsmins were

themselves unreasonable to say that, even if inetrent that the
Tribunal’s decision was illogical, that it did neatnount to jurisdictional

error (see the Minister’s submissions at paragd&)h

In relation to ground two, the applicant complairtkdt the Tribunal
“violated” s.424A of the Act. He submitted that thebunal found his
various accounts to be inconsistent. | understdad to be with
reference to the applicant’'s accounts of his bapfisee [85] of the
Tribunal’'s decision at CB 141), and that accordings.424A, the
Tribunal should have notified him of this in wrignBut it did not do
So.

The applicant also submitted that the respondenisnissions assert
that, because he was given the information “oraltié Tribunal did

not need to “abide" with s.424A. The applicant suted that this was

wrong, because if s.424AA applied, the Tribunaldtidhave told him

that the information was essential and should lgaven him a choice

as to whether he wanted more time to consider.

In relation to ground three, which asserts a bredch425 of the Act,

the applicant referred to paragraph 86 of the Taba decision (CB

141). He complained that the Tribunal reported #tahe hearing the
applicant said that he did not disclose his rehgio his brother. The
applicant submitted that his brother was not a <filan, and that was
the reason that he was unable to disclose his t2imity to him. The

applicant also took issue with the Tribunal's “staent” at that

paragraph that his responses at the hearing waseiat’. He submitted
that how could he not be “casual”, when he hasriemds here, no
brother that he can talk candidly to, or indeegoae else.

During the course of the hearing before the CadrtPinder also fairly
raised the issue arising from a recent judgmentRegohael FM in
SZNAV v Minister for Immigration & Anof2009] FMCA 693
(“SZNAV) and noted that, as in that case, the Tribunahe current
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case sent to the applicant an “acknowledgemerdrlett the “same”
terms as ir6ZNAV(CB 104 to CB 105).

23. For the reasons set out 8ZNPQ v Minister for Immigration & Anor
[2009] FMCA 767, a matter involving a letter in &dtical terms” as
the one iNSZNAV | would not have followed the reasoning set out i
SZNAVand found that the “acknowledgement letter” wasnaitation
for “information” pursuant to s.424, and that itebched the
requirements of s.424B in that it did not provite prescribed time for
the giving of that “information”.

24. In any event, the matter is now beyond doubt gitrenHigh Court’s
judgement handed down subsequent to the hearingisnmatter in
Minister for Immigration v SZKT[2009] HCA 30 andMinister for
Immigration v SZLFX[2009] HCA 31, as well as the Full Federal
Court's judgment irMinister for Immigration & Citizenship v SZNAV
[2009] FCAC 109 also handed down subsequently.

25. Also, during the course of the hearing, | raisethwir Pinder whether
the Tribunal’s finding, in relation to the applicat of s.91R(3), that it
disregarded “conduct” in Australia, was nonethel@s®nsistent with
what was said by the Full Court 8ZJGV v Minister for Immigration
& Citizenship[2008] FCAFC 105 (§Z2JGV), in that the Tribunal may
have subsequently taken such conduct into acceertWith reference
to the Tribunal's decision record at [82] and [86]his issue is
addressed below.

Consideration

Ground One

26. By way of ground one of the application, the apgliccomplains that
the Tribunal's decision was irrational, illogicahdh unreasonable, in
that it found that the applicant had a reasonabtevkedge of the Local
Church, its doctrine, practices and history, and said that his
evidence was rehearsed. The applicant describg@ds$han unwarranted
assumption on the part of the Tribunal.
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27.

28.

29.

30.

31.

| agree with submissions by Mr Pinder that, on playn reading of the
Tribunal’'s decision, no illogicality, irrationalityr unreasonableness
can be found.

What the Tribunal reasoned was that the applicagsgmted in oral
evidence as having a reasonable knowledge of tlwalL@hurch but,

for reasons which it set out, the Tribunal foundtttinis knowledge, as
presented, was not derived from personal experi@ma@ngaging in

relevant activities in China. But that the knowledgas found and
learnt after the time of the claimed experiencesrselves and plainly,
in context, for the purpose of the making of theplegjation for a

protection visa.

In my view, it was not inconsistent, illogical,atronal or unreasonable
for the Tribunal to evaluate the applicant’s evickeras exhibiting a
reasonable knowledge, but for other reasons wheete wpen to it on

the material before it, find that such knowledgeswaarnt for the

purposes of the application, and not derived framst @xperiences in
China as claimed.

It must be remembered that the Tribunal is thevegiefinder of fact in

conducting the review of the delegate’s decisioie TTribunal’'s

finding in this regard was not capricious or adoyr The Tribunal's
account of what occurred at the hearing remain$faltenged by any
other evidence brought before this Court by theliegpt and, in

particular, any transcript of the hearing. On hvenaosubmission, the
applicant has had the benefit of assistance frénead who has some
knowledge of the law. At the first Court date inisthmatter, the
applicant was given the opportunity to subsequenilyon evidence by
way of transcript in support of what he may wishh@ave said had
occurred at the hearing with the Tribunal. He hatsdone so.

What remains, therefore, as relevant evidence bdfar Court, is the
Tribunal’s own account of what it said occurredisTaccount reveals
that it was open to the Tribunal to find that thplecant's evidence
appeared rehearsed, given its assessment of theampp demeanour,
the content of what he said, and the manner afdliwery. There is no
evidence from the applicant before the Court tdlehge the basis of
these findings by the Tribunal. In particular, ihetface of the
Tribunal’s own report of what it said had occurigdthe hearing, the
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32.

33.

34.

Tribunal is entitled to take such matters into arto(Re Refugee
Review Tribunal; Ex parte K2001) 179 ALR 425 at [34)\W148/00A v
Minister for Immigration & Multicultural Affairg2001) 185 ALR 703
at 64;SZCOSv Minister for Immigration & Citizenshifp2008] 570 at
[18]).

Further, in the current case it should be notedttia Tribunal did not

merely rely on the applicant’s mode of deliveryhef evidence, that is,
his demeanour, but also relied on the content ef éliidence, and
indeed, other concerns in relation to his evidefitese concerns are
set out at paragraphs 85 to 87 (CB 141 to CB 1a3J)articular, | note

the inconsistent accounts given by the applicantelation to his

baptism, and the applicant’s inability to give miean peripheral

information, or further explanation to the narratset out in his written
protection visa application. In its decision recoheé Tribunal set out
nine examples or instances that it said were rateaad noteworthy

(CB 142 to CB 143). The applicant’s evidence instheégard was

assessed as being “uncertain and/or improvised’hvas&ed for more
details (CB 142).

In all, therefore, based on the material beforeGbart, the applicant’s
complaint that the Tribunal’s decision revealedtionality, illogicality
and/or unreasonableness is, factually, not made out

Before the Court the applicant also complained altoe Minister’s
submission in the alternative, that illogicality de own cannot form
the basis for jurisdictional error. Given the fingiabove, it is not
necessary to consider this matter. | note only thatelation to the
judgement iINSZMDS v Minister for Immigration & Citizenship009]
FCA 210 (‘'SZMDS), which appears to establish a competing position
from the authorities relied by the Minister (at [18f written
submissions), that the High Court has granted apdeave to the
Minister to appeal against the judgment (B&rister for Immigration
& Citizenshipv SZMDS[2009] HCATrans 183 (31 July 2009) per
Hayne and Heydon JJ).
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Ground Two

35.

36.

37.

38.

In ground two, the applicant complains that thebdnal failed to

comply with its obligations pursuant to s.424(1) Att. In the

application to the Court, reference is made to gragsh 84 of the
Tribunal’'s decision. But having regard to the atguote given in the
particulars, the applicant seeks to complain aldnat is set out by the
Tribunal at paragraph 85:

“As put to the applicant pursuant to section 424é{Ahe Act, he
gave confused and uncertain evidence about theidvat the
Department interview...”

Before the Court, the applicant’s complaint (asw#er also from what
is set out in ground two of the application) istthahile the Tribunal

may orally give to the applicant information refafi to his oral

evidence at the departmental interview, there igvidence before the
Court that the Tribunal made it clear to the amplicas to the
particulars of the information, and that the infatran the Tribunal

considered would be the reason, or part of theoredsr affirming the

decision under review.

Further, that the Tribunal failed to ensure that dpplicant understood
the relevance of the information to the review, didinot give him an
invitation to comment or respond to the informatioim these
circumstances, the applicant asserts that the fdaibshould have
invited him in writing, pursuant to s.424A(1), t@mament on this
information.

First, | agree with Mr Pinder’s submission thatansistencies in an
applicant’s various accounts is not information the purposes of
S.424A(1) (seeSZBYRvV Minister for Immigration & Citizenship
[2007] HCA 26 at [18] (SZBYR); and the reference tdAF v Minister
for Immigration and Multicultural and Indigenousfaifs (2004) 206
ALR 471 cited therein). INSZBYRthe circumstances relevantly before
the Court were inconsistencies found by the Tribunawhat the
applicants had said in a statutory declaration rgitee the Minister’s
delegate, and what they had subsequently saidetdiibunal at the
hearing before it.
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39. To the extent, therefore, that the Tribunal releedinconsistencies in
the applicant’s various accounts, s.424A is notaged. In this sense,
no s.424A obligation arose (s&LWIv Minister for Immigration &
Citizenship[2008] 171 FCR 134 at [19]; an8ZMCD v Minister for
Immigration and Citizenshig2009] FCAFC 46 (SZMCD) per
Moore, Tracey and Foster JJ).

40. But even if s.424A was enlivened, then the Tribisnekercise of the
avenue available to it pursuant to s.424AA meaas iththe Tribunal
properly exercised s.424AA, the provisions of sSA@A) would serve
to relieve the Tribunal of any obligation contained s.424A(1)
(SZMCDat [2] per Moore J). Nor was it in error of theldunal to say
that it used s.424AA even if it was not obligecetaploy that section.

41. The Tribunal's account of what occurred at the ihgaralso stands in
answer to the applicant's complaint as it is saicatise from (more
properly) paragraph 85 of its decision record. Atggraphs 70 and 71
the Tribunal said:

“70. At the end of the hearing, the Tribunal aletédhe applicant
that it had extensive concerns about his evideHeeappeared to
have been evasive on numerous points, and hisreadeeyond
the claims set out in his protection visa applicaticontained
gaps and anomalies. For instance, he had been hotaltertain

about JC's father and how JC’s suicide as a Locdluch

member might have led back to him. The Tribunatdhdhe sharp
contrast between the applicants claimed commitmand

courage in China, yet his often evasive answersiah travel

to Australia and his interest in sharing his faitare.

71. It gave him particulars of adverse informatiabout his
claimed baptism, namely that he had given incoasist
information in his protection visa application, tiee delegate and
now to the Tribunal about where it had occurred d@nd number
of people who were baptised. It alerted him thas thtogether
with other concerns about his evidence - could ldedTribunal
to infer that some or all of his claims were untful. The
consequence could be that the Tribunal decides hbais not a
refugee and Australia does not have protection gations
towards him. The applicant - after being alertechts options to
comment or respond on the spot, or request additibme - gave
an immediate response”.
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42.

43.

In the absence of any evidence by the applicantvéy of transcript
for example, as to what he says may have occutrdedearing with
Tribunal, the Tribunal’s account stands unchallehdereveals, on any
plain reading, that the applicant’s complaints that Tribunal failed to
give the particulars of the relevant informatiomattit failed to ensure
that he understood why the information was reletarhe review, and
that it failed to give him the option to commenther then or later, is
clearly not made out.

In all, therefore, ground two does not succeed.

Ground Three

44.

45.

In ground three, the applicant complains that théuhal failed to
raise with him issues arising on the review thdtrebt “naturally arise”
from the delegate’s decision. The applicant dodsreier toSZBEL v
Minister for Immigration and Multicultural and Ingenous Affairs
[2006] HCA 63; (2006) 228 CLR §ZBEL) in his application, and nor
did he make any such reference in his submissionbket Court. It is,
nonetheless, clear that the applicant seeks toaelyhat the High
Court said inSZBEL about procedural fairness obligations in the
context of s.425 of the Act.

The applicant refers to paragraph 86 of the Tribsirgecision record,
which is in the following terms:

“86. Third, there is a large gulf between the appht's account
of his high degree of commitment - religious anditipal - in

China, and his casual responses to the Tribunalguiries about
whether he sustained such interest in Australia. iRstance, the
applicant told the Tribunal that he has a brothavirg in

Australia, but that he has not disclosed his religito him
because they had infrequent contact and also bechasdid not
wish to cause him problems. The applicant did datifg what
these problems might be. He was similarly dismess¥ the
Tribunal's enquiries about whether Local Church nbens in
Australia knew of his problems and supported higliaption;

whether the female flatmate who was coincidentallyocal
Church member and helped him locate the church been
prepared to give evidence; whether anyone else kiidws faith;
and whether he had made any enquiries (for instaocethe
internet) about how he might help his brethren ihif@. The
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46.

47.

48.

49.

SZNLS v Minister for Immigration & Anor [2009] FMCAO08

applicant suggested, vaguely, that this commitnmeight come
about if and when he were granted permanent resiemhe
Tribunal was left with a strong impression, frone tapplicant’s
evidence at the hearing, that he has no genuinerast in the
Local Church at all”.

In SZBELthe High Court found that the purpose of s.42® imvite an
applicant to a hearing to give evidence in relatmihe issues arising
in relation to the review. The Tribunal is obligéd raise with the
applicant issues that are determinative or dispesif the review. The
starting point as to the identification of suchues is with the
delegate’s decision. The High Court held that thpliaant is entitled
to assume that what was dispositive before the gdéde is
determinative before the Tribunab4{BEL at [35]). If the Tribunal
relies on other issues, then it is obliged to raisese issues with the
applicant at the hearing.

The High Court also said (at [47]):

“There may well be cases, perhaps many cases, vdigrer the

delegate’s decision, or the Tribunal's statementsqoestions
during a hearing, sufficiently indicate to an amaint that

everything he or she says in support of the appboas in issue.
That indication may be given in many ways. It i$ mecessary
(and often would be inappropriate) for the Triburtalput to an
applicant, in so many words, that he or she isgythat he or she
may not be accepted as a witness of truth, or hieabr she may
be thought to be embellishing the account thaivsrgof certain
events. The proceedings are not adversarial andTtit®unal is

not, and is not to adopt the position of, a conicéat.”

Any plain reading of the Tribunal's decision recamleals that the
iIssue dispositive of this review was the Tribunadgection (as being a
fabrication) of the applicant’s claimed accountvahat he said had
occurred in China in relation to his being an adherof the Local

Church, his associated activities, and his claimsredigious and

political persecution that followed.

As already stated, the applicant has not put befbee Court any
evidence to challenge the Tribunal’'s account oftvithsaid occurred at
the hearing. This account reveals that the Tribgaale the applicant
the opportunity to set out his account of what&id ¢hat factually, and
relevantly, had occurred in China. It is clear tfmbughout the hearing
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50.

51.

52.

53.

the Tribunal sufficiently indicated to the applitdahe concerns that it
had with his evidence (see, for example, [44], [45R], [58], [59],

[64] and [65]). But, ultimately, the Tribunal sqedr put to the
applicant that it had “extensive concerns about ehiglence” ([70]

extracted above). In my view, this was sufficiemtatert the applicant
to the Tribunal's view that his entire account ohawv he said had
occurred in China was at issue.

SZBELdoes not require the Tribunal to provide the agplicwith a
full running commentary on the evidence given bgnhbr specific
concerns that the Tribunal may have with particudetails of the
applicant’s case (se€&ZBELat [48]).

Nor is it required to identify the significance thfe questions that it
puts to an applicant, or even “the ultimate matterissue to which
those questions go”Minister for Immigration & Citizenship v
Applicant A125 of 200R007] FCAFC 162 per Emmett, Weinberg and
Lander JJ at [88]).

The matters complained of at paragraph 86 of tlileufal's decision
were, in any event, the subject of discussion hin Tribunal at the
hearing. For example, the reference to the apglgcanother living in

Australia (see [39]), whether Local Church member&ustralia knew
of his problems, and whether his female flatmatey was also a Local
Church member, had been prepared to give evidemt¢gsdehalf (see
[63] and [64]).

In all, therefore, the applicant’s third ground de®t succeed.

Further Consideration

54.

55.

As stated above, | did raise with Mr Pinder whethbat is set out at
paragraph 86 meant that the Tribunal had regardcaoduct in
Australia, which it had previously said it wouldscegard pursuant to
s.91R(3) of the Act.

In SZIJGMhe Full Federal Court (per Spender, Edmonds aadelrJJ)
set out direction as to how the Tribunal is to apph s.91R(3) What |
understand that can be drawn relevantly f®4IGVat paragraph 22,
IS:
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b)

f)

9)

h)

Section 91R(3) can only sensibly be applied oncenany
findings of fact have been made.

If an applicant claims to have engaged in condncAustralia
which causes him or her to fear persecution ifrretd to the
country of origin, the Tribunal must decide if tleinduct has in
fact occurred.

If the Tribunal finds that the conduct has not aoed, there will
be nothing to disregard, and there will be no ooraso decide
whether or not paragraph (b) of s.91R(3) may hapdication.

If the Tribunal finds that the conduct has occurreéden
consideration must be given to s.91R(3).

That the Tribunal may consider the applicant’srmakiof having
engaged in certain conduct in Australia up to tlentp (and
presumably for the purpose) of making primary firgh of fact
relating to the applicant’s claims (see also [10$4IGV).

Once, however, “the adjudication process has comattrand
primary facts have been found which include condungjaged in
by the applicant in Australia, then s.91R(3) isageq”.

Once engaged, s.91R(3) precludes the Tribunal frawing
regard to “any conduct” engaged in by the applicariustralia
unless the Tribunal is satisfied that the conduas wngaged in
other than for the purpose of strengthening thdiegpy’s claim
to be a refugee.

The reference to “any conduct” as appearing inR(39}, and in
the reasoning of the Court 8ZJGV at paragraph 22, is clearly
not to “all” conduct, but to “any conduct” whichafribunal has
accepted has occurred.

56. At paragraph 82, the Tribunal accepted that thdiGayp had attended
the Local Church in Australia and associated sgrdyips on a regular
basis. These were factual findings made by theuhab as to this
particular conduct in Australia. The Tribunal, haweg determined that
it could not be satisfied that the applicant wasivabed to engage in
this conduct other than for the purpose of stresigtig his refugee
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57.

58.

59.

60.

61.

62.

claims, and therefore disregarded that conductuamtsto s.91R(3) of
the Act.

Mr Pinder submitted that a plain reading of parpbra&86 of the
Tribunal’'s decision record reveals that, firstligetfirst sentence of
paragraph 86 is not about the conduct in Austrahéch the Tribunal
found had occurred, but rather the applicant's engd about this
conduct given at the hearing.

Secondly, that in any event, what the Tribunalecklbon at paragraph 86
was not the applicant’'s conduct in attending chuedtivities in
Australia, but rather the applicant’s relationshivgh his brother in
Australia and his relationship with others in Aastr, including Local
Church members and his female flatmate, and whhtabeold them.

| agree with submissions by Mr Pinder tl&JGVdoes not stand for
the proposition that, once the Tribunal disregands aspect of an
applicant’s conduct in Australia, then it needsdisregard all of the
applicant’'s separate and different conduct in Aalstr

It is true that, even in light of the guidance pded by SZIJGV

Ss.91R(3) does still present a Tribunal with a numbe practical

problems. One is, as in this case, how to stedear dine between
conduct which has been accepted has occurred aidd tsabe

disregarded on the one hand, and what an applgayg about his
relationship with others as it may indirectly reladb such conduct.
That is, in relation to his brother, why he did ieit his brother about
his religion which he also practised in Australia.

On balance, however, and on at least a fair reaafimghat the Tribunal
said at paragraph 86, | also accept Mr Pinder’smssgions that what
the Tribunal relied on there was the applicant'spomses to the
Tribunal’s questions about his relationship withrieas people in
Australia, and not about the conduct which it siithad accepted,
namely, his attendance at church activities, anathvh said it would
disregard.

This, in my view, is to be clearly distinguishedrr the conduct
disregarded pursuant to s.91R(3). For exampleTtibenal did not say
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that it would disregard every conversation thaintey have had with
his flatmate.

Conclusion

63. For the applicant to succeed before the Courtetlsea need to discern
jurisdictional error (at least) in the Tribunal'saision. As | cannot see
such error as it is said to arise from the apptisagrounds, nor
otherwise, this application is therefore dismissed.

| certify that the precedin? sixty-three (63) paragraphs are a true copy of
thereasonsfor judgment of Nicholls FM

Deputy Associate: C Jackson

Date: 15 September 2009
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