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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant is a person tonvho
Australia has protection obligations under the geés
Convention.

In accordance with s.431 of théigration Act 1958 the Refugee Review Tribunal will
not publish any statement which may identify the aplicant or any relative or
dependant of the applicant.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship (the delegate) to reftesgrant the applicant a Protection (Class
XA) visa under section 65 of thdigration Act1958 (the Act).



2. The applicant, who claims to be a citizen of Pakistarrived in Australia [in] January
20009. [In] February 2009 he lodged an applicatmmaf Protection (Class XA) visa with the
Department of Immigration and Citizenship (the Dépant). [In] April 2009 the delegate
refused to grant the applicant a Protection vighraotified the applicant of the decision and
his review rights by letter posted on the same.date

3. The delegate refused the visa application on tkeslihat the applicant is not a person
to whom Australia has protection obligations uniier Refugees Convention.

4, [In] May 2009 the applicant applied to the Refugiew Tribunal (the Tribunal)
for review of the delegate’s decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
subsection 411(1)(c) of the Act. The Tribunal finldat the applicant has made a valid
application for review under section 412 of the.Act

RELEVANT LAW

6. Under subsection 65(1) of the Act a visa may batgaonly if the decision maker is
satisfied that the prescribed criteria for the \isae been satisfied. In general, the relevant
criteria for the grant of a Protection visa aresthan force when the visa application was
lodged, in this case 16 February 2009, althoughesstiatutory qualifications enacted since
then may also be relevant.

7. Subsection 36(2) of the Act relevantly provided thariterion for a Protection (Class
XA) visa is that the applicant for the visa is argtizen in Australia to whom the Minister is
satisfied Australia has protection obligations uritie Refugees Convention as amended by
the Refugees Protocol. The ‘Refugees Conventiot*BRefugees Protocol’ are defined to
mean the 1951 Convention Relating to the Stati®ediigees and the 1967 Protocol relating
to the Status of Refugees respectively: subseb{ibnof the Act. Further criteria for the
grant of a Protection (Class XA) visa are set nlRarts 785 and 866 of Schedule 2 to the
Migration Regulationd994 (the Regulations).

Definition of ‘Refugee’

8. Australia is a party to the Refugees ConventionthedRefugees Protocol and
generally speaking, has protection obligationsdogbte who are refugees as defined in them.
Article 1A(2) of the Convention relevantly definesefugee as any person who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

9. The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/2003
(2004) 205 ALR 487 andpplicant S v MIMA2004) 217 CLR 387.



10.  Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

11. There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

12.  Second, an applicant must fear persecution. Undesestion 91R(1) of the Act
persecution must involve “serious harm* to the agpit (subsection 91R(1)(b)), and
systematic and discriminatory conduct (subsectiiR(2)(c)). The expression “serious harm*
includes, for example, a threat to life or libesignificant physical harassment or ill-
treatment, or significant economic hardship or deof access to basic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s capacity
to subsist: subsection 91R(2) of the Act. The Higlurt has explained that persecution may
be directed against a person as an individual arraember of a group. The persecution must
have an official quality, in the sense that itfoal, or officially tolerated or uncontrollable
by the authorities of the country of nationalityowkver, the threat of harm need not be the
product of government policy; it may be enough thatgovernment has failed or is unable
to protect the applicant from persecution.

13.  Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutorsvelger the motivation need not be one of
enmity, malignity or other antipathy towards thetwvn on the part of the persecutor.

14.  Third, the persecution which the applicant fearsnie for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution eghrsubsection 91R(1)(a) of the Act.

15.  Fourth, an applicant’s fear of persecution for aa@mtion reason must be a “well-
founded" fear. This adds an objective requiremertihé requirement that an applicant must
in fact hold such a fear. A person has a “well-iech fear” of persecution under the
Convention if they have genuine fear founded uptrea chance” of persecution for a
Convention stipulated reason. A fear is well-fouhdénere there is a real substantial basis
for it but not if it is merely assumed or basedgre speculation. A “real chance* is one that
is not remote or insubstantial or a far-fetchedsgmbty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

16. In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

17.  Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE
18. The Tribunal has had regard to the following maleri

T1 - RRT case file 090 3684, folio numbered 1-56.
D1 - Departmental file CLF2009/17524, folio numlzkde118.
D2 - Departmental file CLF2001/033360, folio nundxed-127.

The Tribunal has also had regard to the materiatned to in the delegate’s decision, and
other material available to it from a range of sest

The Protection Visa Application

19.  According to information provided in the Protectigisa application, the applicant
was born in [location deleted in accordance witBl$2) of the Migration Act as this
information could identify the applicant], Pakisfam 1969. In his application the applicant
stated that he belongs to the Pakistani ethnicpgamul that he is an Ahmadi Muslim. He also
stated that he speaks, reads and writes Urdu. gpieant further stated that he lived at the
one address in [location deleted: s431(2)], Gujawlistrict, Pakistan from January 1969
until December 2008. In addition, the applicantestahat he received 15 years of primary
and secondary education. He also indicated thabdlecompleted [trade deleted: s431(2)]
gualification in 1989 and that he had been empl@agduch from January 2001 to December
2008 with “[employer deleted: s431(2)]".

20. Inrelation to his family composition, the applitatated that he was married in
February 1992 and that he had two daughters agadd 31 years respectively, and a son
aged 10 years. The applicant indicated that hieefadind three sisters live in Pakistan, that
his brother [Brother B’s name deleted: s431(2)gides in Dubai and that another brother,
[Brother A’s name deleted: s431(2)] (born [in] 197&sides in Australia and is an Australian
citizen.

21. The applicant stated in his Protection visa appbeathat he left Lahore, Pakistan [in]
December 2008 and arrived in Australia [in] Janu0§9. He stated that he travelled to
Australia as the holder of a Pakistani passpottilaa issued [in] November 2005 and valid
to [a date in] November 2010.

22.  In support of his Protection visa application tpplacant submitted a statutory
declaration, dated [in] January 2009, in which tagesl, in part, the following:

2. Our father raised us as Sunni Muslims untilteenage years.

3. At this time, an Ahmadi Muslim from the nexllage came to our town and
visited our shop and later our home. He spoke tdvmaybrothers, [applicant’s
brothers] and | and said that the Sunni faith wesught with corruption and greed
and that it did not focus on true religious prineg He explained that the Ahmadi
denomination is much more humble and does not coritself with lavishly
decorated mosques and such decorated muftis.théltvhat he said was true and
that the Ahmadi denomination was a better religion.



4, My brothers and | started to attend regulaygraessions in another Ahmadi
Muslim’s house in a nearby village. We did thisetret and tried not to be noticed
by the authorities or others in our region.

5. In 1992, | married my wife, [applicant’s wifél/e now have three children,
[children’s names] They all now practice as Ahmdislims also.

6. In approximately 1999, some people in our gaéldound out that [applicant’s
brothers] were practicing as Ahmadi Muslims. Pedyld noticed us leaving the
village often and one day followed them to see wivee were going. They saw my
brothers at the home where we would go to prayracdgnised this family as
Ahmadi Muslims. | wasn’t with [applicant’s broth¢mn that particular day and no
one seemed to suspect yet that | was also pragtisenAhmadi faith.

7. From this time onwards, [applicant’s brothdrsgan to be harassed by others
in our village. Our family was quite well known tine town before this because we
owned a small [type] shop that is attached to adgssing plant]. After our religion
was discovered everyone started to boycott ounlessi When people did come to
our business and abuse us, saying that [applickardteers] were not real Muslims
and that they should be killed.

8. | was very worried about [the applicant’s besd] and we began to organise
for them to leave Pakistan. | borrowed money fraergone | knew and we paid a
people smuggler to take [Brother A] out of the doyrWe sent [applicant’s Brother
B] away to hide in another region where we thoughtvould be safer since no one
knew him.

9. In the meantime, my brother [Brother A] hadwed in Perth as an asylum
seeker and was placed in detention for approximpatehonth. After that time he was
released on a temporary protection visa. Since liledmas married an Australian and
has become an Australian citizen.

10. After [Brother A] was settled in Australia sent us more money to organise
for [Brother B] to also leave. We arranged for hioflee also and he is now living in
Dubai.

11. After my brothers left | continued to practtbe Ahmadi faith in secret. |
would still attend regular prayer meetings with wife and children. We are not able
to display our faith in any other open way becafdbe potential repercussions.

12. In 2006 | visited my brother and his wife ingtralia | wanted to meet her
before they got married in 2007. | stayed for agjpnately ten weeks at this time.
Things then were not so bad for my family and | wasyet afraid to return to
Pakistan.

13. Suddenly, in early 2008, | started to recéliveatening phone calls. The
people said that they would kill my family becaliseas Ahmadi. These people
called repeatedly and | eventually became vernfeged.

14. One day, during May 2008, when | was at horitle mry family, a car | did
not know came past and began shooting at the hdohsg.shot through all the
windows and sprayed the front of our home befondrdy off. Luckily no one was
hurt at this time.



15. | went to the police and filed a report abexgrything that had been
happening. They wrote a report which | have attd¢beny protection visa
application. Despite this, the police did not imigste the attack or who was behind
it. | believe this is because they realised | wasnadi and did not care. General
feeling against Ahmadis is very strong in Pakistad is so pervasive that it includes
the authorities.

16. | was so fearful for myself and my family amds particularly worried about
my children leaving the house. | made sure that sit@yed inside as much as
possible. We continued to receive threats durirggghriod. Eventually we stopped
attending the Ahmadi prayer sessions because wetaeifrightened to travel to the
next village.

17. My brother, [Brother A], and his wife in Aualia, began to help us make
arrangements for my wife and our children to go imtling. They have been staying
with different Ahmadi friends in various areas tingh Pakistan, moving from time to
time so that they will not be found out.

18. During 2008, my brother [Brother A] and hidevbegan to organise a
sponsored tourist visa for me. They knew that la¢aumly apply for protection as a
refugee once | had left Pakistan. My tourist vises\granted in approximately
October 2008 and | arrived in Australia on [datejdy 2009.

19. Since | arrived in Australia | have tried ®ib sporadic contact with my
wife and children. | am extremely worried and feartheir safety.

20. | cannot return to Pakistan because | feamfptife and that of my family as
an Ahmadi Muslim. The situation for us is very darays and | believe we would be
killed. | hope that you will grant me protectionr@eso that | can rebuild my life in
safety with my family.

(D1, f.33-35)

23.  The applicant submitted the following evidenceuport of his Protection visa
application:

An untranslated copy of a document said to constitis Ahmadi membership card (D1,
f.36);

Certified extracts from the applicant’s Pakistaasgport (D1, f.37-39 & 60-78);

A copy of the applicant’'s marriage certificate (Bl issued under the Pakistani Muslim
Family Ordinance 1961 (D1, f.41); and

A translated copy of a police report dated [in] M08 from the applicant stating that
[in] March 2008 he had reported that he had reckastelephone threat to kill him and
his children. The report states that [in] March @@e applicant received a demand to
pay 300,000 Pakistani rupees to the caller andtiesaipplicant’s family was threatened
with death if he informed the police of the thraat failed to delivery the extorted sum
requested. The report also refers to a third telephihreat received by the applicant [in]
March 2008, during which the applicant was abusgkl foul language in the presence of
other residents of his village. In addition, thpod refers to the fact that [in] May 2008
unknown persons opened fire on the applicant’s havhést he had a guest in his home,
with bullets hitting the shed and fence. The refther states that the applicant had



done his best to identify the perpetrators withsudcess and was therefore making a
request to the police for further investigationeTlport indicates that the police had
received this statement from the applicant anddesd it to a senior investigator for
further investigation (D1, f.42).

24. In a submission dated [in] February 2009 the re\a@plicant’s representative
referred to extracts from thénited Kingdom Home Office Operational Guidancee\ar
Pakistan(15 March 2007) and tHénited States Department of State Internationalgrals
Freedom Repor2007) that Ahmadis are prevented by law from emgam the full practice
of their faith. She stated that following a Congdtdnal amendment in 1974, the Ahmadi
religion had officially been declared to be a nongWim religion under Pakistani law and
therefore Ahmadis “...cannot register as Muslimrspialitical/official purposes.” In
particular, these laws are “used by the Governraedtanti-Ahmadi religious groups to
target and harass Ahmadis...” and that the “. phlamy laws have been abused, in that they
are often used against persons to settle persom@ss” The representative noted that the
Guidance Note highlighted that:

“Ahmadis have been banned from holding public carfees, preaching or travelling
to Saudi Arabia for the Hajj and/or other religiquigrimages. Additionally, Ahmadi
publications have been banned from public salejghdhey have published religious
literature in large quantities for a limited ciratibn. Ahmadis have also faced
restrictions on establishing places of worship toedauthorities reportedly continue
to conduct surveillance on Ahmadis and their in§tihs. Between July 2007 and
June 2008, several Ahmadi mosques reportedly wesed; others reportedly were
desecrated or had their construction stopped.”

25.  The representative noted that theited Kingdom Home Office Operational Guidance
on Pakistan(4 February 2009) stated:

The Ahmadi community claimed that between July 280d June 2008, 45 Ahmadis
faced criminal charges under religious laws or beeaf their faith: 7 under the
blasphemy laws, 23 under Ahmadi-specific laws, I&nghder other laws but
motivated by their Ahmadi faith. Although no oneshaet been executed by the
Government under the blasphemy laws, some persweshieen sentenced to death.
Several of those accused under the blasphemy lavesrieportedly been attacked,
even killed, by vigilantes, including while in maicustody

[Representative’s emphasis]

26. In addition, the representative submitted thatgitoevth of religious extremism in
Pakistan had resulted in increased persecutiorhofadlis in recent years and that attacks on
Ahmadi families by civilian and various extremisogps were well documented in the above
reports. She also argued that the pervasivenesstioAhmadi sentiment within Pakistani
society and its authorities was such that effecdbe¢e protection is not available and
therefore the applicant had a well-founded fegrastecution on the basis of his religion (D1,
f.43-46).

Movement Records

27. Departmental movement records indicate that thécgm first arrived in Australia
[in] August 2006 as the holder of a visitor visadhat he departed Australia [in] October
2006 (D1, f.48-51). The passport stamps in theieqpi's passport, provided with his



Protection visa application, confirm his arrivalAastralia [in] August 2006 and [in] January
2009 (D1, f.37-38, 68 & 70).

The Primary Decision

28.  [In] April 2009 the delegate refused the Protectisa application (D1, f.84-90). The
delegate accepted that the independent countrgniafiion indicates that Ahmadi Muslims
are systematically discriminated against in Pakistiad that under its Constitution they are
denied the right to freely practice their religidine delegate also accepted that Ahmadi
Muslims face regular and routine acts of violeneé timidation in Pakistan. However, the
delegate noted that the copy of the Ahmadi redistiacard that had been provided was a
poor copy and not an original document. In addijttbe applicant’s passport did not indicate
his religion as Ahmadi and there was little othadence to establish that the applicant was a
practising Ahmadi Muslim in Pakistan. The delegatek into account the fact that the
applicant’s brothers had left Pakistan, whilst bd hemained in Pakistan working as an
electrician, operating his own business since 20l enjoying freedom of movement. The
delegate also noted that the applicant had notigedvany detail regarding how he had
attended secret Ahmadi prayer meetings with hissgon addition, the delegate observed
that the applicant had not lodged a Protection apgalication during his 2006 visit to
Australia and had voluntarily returned to Pakisaathat time.

29. Inrelation to the applicant’s claims to have rgedivarious threats in 2008 the
delegate stated:

Country information (DFAT advice of 27 January 20G4untry Information Report
09/04, CISNET CX88786) indicates that in Pakistiam/‘enforcement authorities are
required to extend protection to any Pakistaninfg@ specific threat, irrespective of
religious affiliation, although they are genergllyorly trained and equipped. There is
no reason to suspect that the religious affiliatbba complainant would be a
significant factor in determining whether such potion was extended. Pakistan is a
violent and volatile country.” The applicant’s aoot of his experiences in Pakistan
in 2008 is consistent with the country informatieports of deteriorating human
rights and increased violence. There is no evid#ématethe attempt was anything
other than random criminal acts. It appears thdehes harm in a country where
crime, a high incidence of lawlessness is unrelaigtonvention grounds.

In respect to the document dated [date] May 20@8ngted by the applicant, he tried
to trace the accused persons and did not reporthie police on [date] May 2008
when his house was attacked. | have given thecegtlthe benefit of the doubt to the
extent of accepting that, as he claims, unknowsqger opened fire on his house and
fled away, however, | am not satisfied that thismdastrated that the applicant would
be at risk of harm for a Convention reason if heeate return to Pakistan. There is
no indication in the information submitted by thppkcant as to the identity of the
attackers. There is nothing to indicate that tHepdailed to take action when the
crime was reported. The applicant’s evidence isrnibthing has happened in this
case, the fact that no arrests may have been nosdendt demonstrate that the police
have denied his protection. Therefore, | am nostead that the applicant has a well-
founded fear of persecution because of his religion

(D1, 1.85)

30. Accordingly, the delegate was not satisfied thatdpplicant had suffered serious
harm in Pakistan in the past as a result of higiogl. Therefore, the delegate was not



satisfied that there is a real chance that thaapipdicant would be targeted for serious harm
for his religion if he were to return to Pakistanthat the Pakistan authorities would fail to
protect him against random acts of criminal viokenc

The Review Application

31. [In] May 2009 the review applicant applied to thabtinal for review of the
delegate’s decision (T1, f.1-5).

32.  The application was constituted to the Presidirnguiral Member [in] May 2009 (T1,
f.19).

33. By letter dated [in] June 2009 the Tribunal invited applicant to provide the
original, with translation, of the Ahmadi registoat card he had submitted to the Department
(T1, f.20-21).

34. By letter dated [in] June 2009 the Tribunal wraddhe applicant advising that it had
considered all the material before it relating review application, but it was unable to
make a favourable decision on that information @lgkccordingly, the applicant was invited
to appear before the Tribunal [in] July 2009 toegoral evidence and present arguments in
support of his claims (T1, f.28-30).

35. [In] June 2009 the applicant’s representative adlVibe Tribunal that that they did
not have original Ahmadi registration documentdy @receipt and that they would submit a
letter from the Australian Ahmadi Muslim Committetating that the applicant was a
member, together with an explanatory statutoryatation (T1, f.31).

36. [In] June 2009 the applicant’s representative imfed the Tribunal that the receipt
that was previously submitted to the Department t@asmple indication of his membership
within the Ahmadi congregation in Pakistan whiclssued when members make voluntary
donations”. The following evidence was also subaditio the Tribunal:

The original receipt submitted to the Departmernthewt translation (T1, f.39);

A letter dated [in] June 2009 from the Ahmadiyyad\im Association Australia Inc.
stating that they verified that the applicant me@mber of the Ahmadiyya Muslim
Community (T1, f.39); and

A statutory declaration dated [in] June 2009 fréwm applicant stating, in part, the
following:

In my first statement | had explained how we (myp twothers and 1) changed our
religious faith. Furthermore, | would like to explahat when my brothers and |
converted to the Ahmaddiya Religion we had to kbépa secret. For around 6
months we were able to keep the secret from ownpsand family. When my father
first found out about our conversion he was vergat@and extremely angry. At first
he asked us (three boys) to leave the family hamleshunned us. Approx. one
month had passed my father realised he was unabbere for the family/business
without our help. My father allowed us back in timise provided we promised not
to tell any of our extended family or friends about conversion. Our return home
was conditional and this was the only way my fatoeat our nuclear family would



not be implicated, targeted or isolated. The sgaiat were living in would
completely destroy each individual including theufe marriage prospects for our
three sisters. The pact was so important that euetate mother was not privy to it.
She died not knowing our actual conversion.

My mother died when my youngest sister ([name]) arasind 8 years old. | married
2 years after her death in 1992. My wife ([namel)l &became the head of the family
taking care of all of my young brothers and sisté&feen my own children came
along nothing changed except the number of peopheyicare.

All my siblings were born in Pakistan and we arkigani nationals. | am the oldest
male child of my family. Our father continues tediwith me in my household.

My marriage to [name] was [sic] arranged marriageveen my father and her
parents. Since the death of my mother we were ngssi‘mother figure” and my
father was concerned that a step-mother would aret for us enough therefore he
chose not to remarry ever. Marriages [sic] committa@re forever in our culture.
[Applicant’s wife’s] family were Sunni Muslims andy father did not disclose my
Ahmadi conversion to her family. After our marriaes kept the charade going for
as long as it did.

After our first child was born and our relationshiad developed into a
trusting/loving relationship I confided in my wité 2 years that | was indeed a
practising Ahmadi. [Applicant’s wife] had taken @ath not to divulge this secret to
anyone - including her own siblings and parenteigef told her even than [sic] this
caused great tension between us. So much so tricnt’s wife] took off and went
back to her parents’ home. The fact that this slgasf my true faith happened
immediately after the birth of our first child - moestions were asked of her why she
had returned home. It was in keeping with traditdter the birth of a child in our
culture. [Applicant’s wife] only returned once stedmed down and because we had
a joint commitment in our marriage.

We live in a village where there is no industry afipeople are depended on
farming but they have electricity. Repairing snallances was my business and so |
was well respected for that. | did house callsxelectrical problems as well and
therefore | was not targeted even if | went to dobein the Ahmadi’s household in
nearby villages. | was busy in the business theedfalid not allow much spare time
for obvious religious practice.

The three of us continued to practice our religiosecret as my father feared for our
lives and its impact on the lives of the rest & thmily. When my brother [Brother

B] was seen attending prayer at different locatiomsvas suspected of practicing the
Amaddiya faith. He was then attacked and | reallseskded to get him out of the
country as his life was in danger. [Brother B] isudlder and | hid him while he
applied for a visa to Dubai. Upon receiving thea\jBrother B] left immediately.

My brother [Brother A] was also found out and lifie Wvas at risk so | had to borrow
money and try to get him out of the country. | haghay an agent to get him out of
the country. After nearly one month hiding in Kdraithe agent got [Brother A] onto
a plane to Australia.

The fact that | was married into a Sunni muslimifgnwas such a good cover for me.
Some 7 years later | was still able to continuéngjidny religion and was extremely
careful not to be seen entering or exiting the Athdiya meeting places.



In the meantime, my brother [Brother A] was grartesdporary protection visa and
finally he was granted a Permanent Protection WVig®05. He met [brother’s wife]
and they organised my trip to Australia in 2006r @ther by now was very much
older and very frail. As the family head, [Brotigdrwanted me to meet [brother’s
wife] before their pending marriage.

During that trip | did not apply for a protectiorsa as | was not in any obvious
danger because no one suspected my conversiomtadiya faith.

Upon my return to Pakistan | was very content anttiought that [Brother A] was
safe and happy in Australia. | continued to practiee Ahmaddiya faith and
continued attending at the rotating Ahamddiya nmggpilaces.

One Friday afternoon when | was exiting one suchtimg place, | noticed some
people from my village watching me. | did not hagy tools of my trade with me
and | started experiencing persecution from thenmog business was vandalised,
my customers diminished and | had people verb&llyseng me and my family.

Around the & of May 2008 | was attacked not far from my homee§f ambushed
me whilst | was running an errand to go to our otilet where we keep our farm
animals for milk. It was night time. They hit metiva stick “danda” and when |
started running they shot at me but fortunatetgigsed. | kept running and in my
anxiety | couldn’'t make out the voice of the perpgirs. | ran and hid in one of my
relatives [sic] houses closeby.

| then began to get threatening phone calls frokmawn parties. They stated that
they were going to kidnap my children and kill thevty first reaction was to ensure
safety for our children. We stopped sending thesctwol and my children did not
leave the house without me. Security was most itapband we kept the doors
locked at all times. | feared for my own safety #imel safety of my family.

| can’t say for certain who was behind these tlem@iag calls but there is a stronghold
of Jama’at Islami (fundamentalists) in our areac@irse, Sunni community resents
and inflict terrible human right abuses to anyohthe Ahmadi faith.

My fear was great and | immediately called [BrotAeand brother’s wife] in
Australia to tell them what was happening and tlveye very concerned for us.

After making various enquiries with UNHCR, the Mitér’s office in Canberra and
the Australian Refugee Association, the informatiwey received was that no one
could assist unless we were out the country ang &wen the danger.

Within that same week we were attacked at apprbxri on the [date] of May 2008
at home. A motor vehicle drove passed and we doedd several people screaming
abuses and firing machine gun at our home and éssiThey were shouting abuses
saying that we were not Muslims and non Muslimaushbe killed.

The front of our home is the shop and fortunatedywere all in bed at the back. |
immediately took all of my family and went into imd as | was in fear for myself
and my family.

| reported this incident/attack to the local policalso told them of the threatening
phone calls. | rang the police several times evergk. They kept saying to ring back
in several days time when they would have somdtsefawm me. This went on until |



left for Islamabad in December 2008. They did retehany information for me until
then.

My sister-in-law ([sister in law]) back in Australput in an application with the
immigration department to sponsor myself to Ausralhe application took several
months and during this time my family and | hadrove around so that the
perpetrators would not find us.

My visa was granted and the Australia Embassy wiamie to forward my passport
for visa evidencing. | waited for two months to gat passport back from the
Australian Embassy. | tried many time to contaemhvia telephone calls but this
went unanswered.

It became so difficult that [Brother A] flew oves tslamabad, Pakistan. | met
[Brother A] in Islamabad. [Brother A] attempteddall the Australian Embassy for
an appointment but could not get through. It way fistrating. [Brother A] then
went into the Australian Embassy in Islamabad andefused to leave without my
passport.

The Embassy gave the passport to [Brother A] andamee to Australia the next day.
I had left my family a few days earlier. | had givlhem guidance to move into safe
and trusting homes. This was a very traumatic fonene as | had to leave my
family behind in hiding and | was not sure if | wd@ver see them again.

| fear for my life and the lives of my family. | eaot return to Pakistan because the
government or the authorities are unwilling or Uueab protect me and my family
because of our chosen religious belief. | will Bgeted and killed if | were to return
to Pakistan.

(T1, f.35-38)
The Tribunal Hearing

37. A hearing was held [in] July 2009 and [the applitaand [Brother A], gave oral
evidence. An interpreter in the Urdu language wagaged to facilitate oral evidence at the
hearing. The applicant’s representative represehteg@arties at the Tribunal hearing. A
summary of the evidence at the Tribunal heariragifollows.

The Applicant’s Oral Evidence:
0] Personal Details:

38.  The applicant gave evidence that his name is [e@plis name] and that he has not
been known by any other name. He confirmed his ofaibérth [date deleted: s431(2)] and
that he was born in [location deleted: s431(2)hdieWazirabad, Gujranwala district,
Pakistan . He also told the Tribunal that he sp&akgabi and reads Urdu. The applicant
stated that his country of nationality is Pakisaad that he is not a citizen of any other
country, apart from Pakistan. The applicant alatestthat he was an ethnic Mogul.

39. In addition, the applicant informed the Tribunatthe completed primary school to
grade 6 and that he was [trade deleted: s431(2y, vad primarily worked in his local and
surrounding villages. The applicant gave evidehe¢ he had been employed in his father’s



[business deleted: s431(2)] and had earned appabeiyn7,000-10,000 Pakistani rupees per
month ($AUD 107.75 - $AUD 153.93).

40. The applicant told the Tribunal that, apart froocHtion deleted: s431(2)] village, he
has not lived anywhere else in Pakistan. He gaidenue that Gujranwala was the major city
closest to [location deleted: s431(2)]. He alsosetVthat [location deleted: s431(2)] is
approximately [number deleted: s431(2)] kilomefresn Lahore, [number deleted: s431(2)]
kilometres from Islamabad and [number deleted: €)Blkilometres from [town deleted:
s431(2)]. The applicant gave evidence that hishimgrs in [location deleted: 2(431)]

village belonged to the [ethnic group deleted: £2g31and were either Sunni Muslims, or
Lashkar-E-Taiba Muslims, another offshoot of tHartgc faith.

41. The applicant stated that he was married [in] Fetyrd992 and that he has three
children aged approximately 15, 11 and 10 yeareelation to his family composition, the
applicant stated that his widowed father, two ne@isisters and an unmarried sister all reside
in Pakistan. However, he stated that he has noahgaontact with his father since [a date

in] May 2008. The applicant stated that he hasloother, [Brother B's name deleted:
s431(2)], who is in Dubai as a construction worked another brother, [Brother A’'s name
deleted: s431(2)], who is living in Australia antitawvas granted a Protection visa in 2005
because he is an Ahmadi.

(i)  The Applicant’'s Passport:

42.  The applicant gave evidence that he believed hassasd with a Pakistani passport
in late 2005. He explained that he had appliethisipassport at that time so that he could
come to Australia to meet his brother, [Brother Béane deleted: s431(2)], bride. The
applicant told the Tribunal that he did not haveg difficulties in being issued with a passport
because he had identified his religious affiliataanlslam, rather than Ahmadi. The applicant
stated that his Pakistani national identity casb anly identified him as a Muslim, rather
than an Ahmadi. He stated that he had not declaeedffiliation with the Ahmadi sect in
these documents because his father had requestdtethot do so, as to do so would mean
that he would become a target for persecution kisan, and the applicant had acceded to
his father’s wishes.

(i)  The Applicant’s Departure from Pakistan andrifal in Australia:

43. The applicant confirmed that he had travelled tstfalia in 2006 for his brother’s
wedding, but that he had not otherwise travelletdida Pakistan before coming to Australia.
He gave evidence that he legally departed PakistamLahore airport [in] December 2008,
using his Pakistani passport, without incident. ldeer, the applicant stated that this was
because he had taken care to ensure that no orenaas that he was an Ahmadi. In
particular, he stated that in December 2008, ordyspouse and children were aware of his
plans to depart Pakistan.

44.  The applicant stated that he lodged his Protedti®a application in February 2009
and that it had been completed by his brother &tdran-law on his instructions.

(iv)  The Applicant’s Religious Claims:

45.  The applicant gave evidence that he fears harm returns to Pakistan because he is
an Ahmadi Muslim and in Pakistan it is considerpgrapriate to attack and kill members of



this minority religious group, on the basis thattsactions would be rewarded in the next
life. In particular, the applicant stated that gmzernment and authorities in Pakistan actively
encourage mainstream Muslims to persecute Ahmadis.

46. The applicant stated that he first learned of, @mverted to, the Ahmadiyya faith in
approximately 1990, when he was aged about 20 y€hesapplicant stated that at the time
he was working at the home of an Ahmadi in a nedgining village and, during his
discussion with the latter, he learned that the Atinbelieve in peaceful jihad, rather than
violent jihad. He explained that following thessalissions he was attracted to the
Ahmadiyya sect because it advances its religiolisfbehrough peaceful means, with love
and respect for others, rather than the violenompted by Sunni Muslims. The applicant
informed the Tribunal that the founder of the Ahinads Mirza Ghulam Ahmad, whom the
Ahmadi, unlike mainstream Muslims, believe was Gddst messenger. He advised that the
current leader of the Ahmadiyya sect is Mirza T&hmad, who is based in the United
Kingdom, and that the vast majority of Ahmadi irkiBgan are based in Rabwah. The
applicant stated that at the time he converteddddhmadiyya sect he was not aware that the
Islamic punishment for conversion was death; tras womething he subsequently learned.
However, he stated that despite this potentialghunent, he did not wish to return to being a
Sunni Muslim.

47. In relation to the practice of his religious betiethe applicant stated that he attended
to his prayers at home, as it would have been dange¢o do so in public. He stated that
once a month he would attend a prayer meetingaptivate home of an Ahmadi in another
village, but these locations were never revealededar of retribution from Sunni Muslims or
the authorities. The applicant stated that he somestattended these prayer meetings with
his brothers, but this was not always the caseusect do so was to heighten the risk of
discovery and the consequential danger to theaslihe applicant confirmed that this was
how he had practiced his faith during the first ye@ars of his marriage. The Tribunal asked
the applicant why his spouse, a Sunni Muslim, hatcquestioned his failure to attend a
Sunni mosque during this phase of their marriagpe. dpplicant responded that he had told
her that he was too busy with work to attend thegqoe and she was satisfied with the fact
that he attended to his prayers at home. He stiagtdifter the birth of his first daughter, and
once his spouse was aware of the true nature oélgsous beliefs, he had simply continued
to practice his faith in the same manner he hadyswdone.

48. The applicant stated that [location deleted: s431(@s two mosques; a Sunni
mosque and a mosque for the Lashkar-E-Taiba Musbotsthat there is no Ahmadi mosque,
as these are not allowed by the Pakistani govertifiiae applicant stated that he used to
attend the Sunni mosque prior to his conversidheécAhmadiyya faith, but afterwards he
only occasionally went to the Sunni mosque whewae performing [trade deleted: s431(2)]
repair work for the mosque. In addition, he stdted there was an Ahmadi mosque in the
abandoned village of [location deleted: s431(2)jothe occasionally visited for prayer
meetings.

49. In relation to his brothers, the applicant inforntied Tribunal that his brother had
been seen attending prayer meetings at varioudosaoutside their village. On one
occasion in approximately late 1999, [Brother Bane deleted: s431(2)] had been observed
by [location deleted: sf431(2)] villagers attendthg Ahmadi mosque in [location deleted:
s431(2)] without his toolbox. The fact that he hiamthe so aroused suspicion that [Brother B’s
name deleted: s431(2)] was an Ahmadi. As a re&rbther B’s name deleted: s431(2)] was
physically assaulted and beaten on his way honme fr@ prayer meeting. The applicant



stated that in 2000/01 similar suspicions wereediis respect of his brother, [Brother A
name deleted: s43(2)], when he was seen attendiddnaadi house in another village
without his tools.

50. The Tribunal asked the applicant why, if memberkisivillage had been suspicious
that both his brothers were Ahmadis, similar doinatd not arisen in relation to him,
particularly since he did not attend the local Sunasque. The applicant stated that he had
been well respected within his village as an [trdeleted: s431(2)], he was married to a
Sunni and he undertook [trade deleted: s431(2)kwbthe mosque, and whilst there would
read his prayers when prayer was called at the n®%p a result, his conduct did not arouse
suspicion.

51. Inrelation to his 2006 visit to Australia, the &pant stated that he had not felt the
need to lodge a Protection visa application attime because he had been happy and settled
in his life in Pakistan with his family. He stattkcht at the time he was not suspected of being
an Ahmadi and, as the eldest son, he had a regldgpdo care for his frail father. As a

result, given all of these factors, the applicadtribt see any need to lodge a Protection visa
application in Australia during his 2006 visit.

52.  The applicant gave evidence that his fellow villsgeegan to suspect he might be an
Ahmadi in early 2008. He stated that in March 288&egan to receive threatening
telephone calls regarding the safety of his fanfulyt, nothing actually happened until May
2008, because no one had seen any real evideooafiom his involvement with the

Ahmadi. However, in early May 2008 he attendediday Ahmadi prayer meeting in
another village without his tools and was obsemyeittg so by fellow [location deleted:
s421(2)] villagers. The latter informed the mullahg$location deleted: s431(2)] village of
this and a public announcement was issued thataseaw Ahmadi. [In] May 2008 the
windows of his shop were broken and on the eveairjthe following day], as he was
returning home from tending to his livestock, hes\vaetacked from behind and beaten with a
stick by a number of people. The applicant statedl he managed to escape from this attack
by running into a relative’s home.

53. The applicant stated that following this particudstiack further life threatening
telephone calls were made to him, culminating endttack on his business and home [in]
May 2008, during which time bullets were fired iftis property, verbal abuse was shouted
at him and his family and threats were made to hisriamily alive. In addition, his
neighbours started to throw rocks at his home.agmicant gave evidence that these
attackers were not able to break into his homeusecthe door was well bolted, but once the
attack was over he and his family left, moving nother village where they stayed in hiding
with a friend.

54. The applicant told the Tribunal that, although &earted these attacks to the police a
few days later, no action was taken. He statedhbatontacted the police and the relevant
senior investigating officer on several occasia@garding the progress of the police
investigation, but they always responded that these looking into the matter and then took
no further action. The applicant stated that, fecf he felt the police were indifferent to, and
dismissive of, his concerns.

(v) The Applicant’s Religious Activities in Austeal



55.  The applicant gave evidence that he has attendddyFhhmadi prayer meetings in
Australia with his brother, [Brother A’'s name deléts431(2)], since his arrival in Australia
He stated that he first attended such a prayeringeatfew days after his arrival in Australia
and that these meetings are generally conductdetibrdu language, although some are also
translated into English.

(vi)  The Applicant’'s Membership of the Ahmadi Comityu

56. The Tribunal noted that the applicant had submitedriginal, but untranslated
receipt, in support of the review application. Epplicant responded that this document was
evidence that he had paid a donation to the [lonateleted: s431(2)] Ahmadi mosque. He
explained that this was the evidence he had relpeoh to establish to the Ahmadiyya

Muslim Association Australia Inc that he was a memtf the Ahmadi community in
Pakistan. The applicant’s representative undertogkovide a translation of this document
to the Tribunal following the Tribunal hearing.

[Brother A’s name deleted: s431(2)] Oral Evidence:

57. [Brother A’'s name deleted: s431(2)], gave evidaheg¢ he was born [in] 1977 in
[location deleted: s431(2)] village and that hansAhmadi Muslim. He advised the Tribunal
that he was granted a temporary Protection vigeustralia in 2001 on the basis of his
religious beliefs as an Ahmadi, and subsequendgived a permanent Protection visa in
2005.

58. In relation to his religious beliefs, [Brother Aimme deleted: s431(2)] stated that he
became an Ahmadi, with his brother [Brother B’s paheleted: s431(2)], when he was aged
approximately 16-17 years, after the applicantindally converted to the faith. [Brother

A’s name deleted: s431(2)] confirmed that the farmaf the Ahmadiyya sect was Mirza
Ghulam Ahmad and that Sunni Muslims believe indillarough the sword and gun, whereas
the Ahmadi believe in a jihad based on words, lawve respect. He also advised the Tribunal
that the Islamic punishment for conversion is death

59. [Brother A’'s name deleted: s431(2)] informed théitinal that in Pakistan he and his
brothers practiced their faith in secret by attagdirayer meetings in nearby villages once a
month on a Friday. He advised that there was noahmosque in [location deleted:
s431(2)], but there was one in the abandoned eltddlocation deleted: s431(2)], which
both he and the applicant attended from time te tifdrother A’'s name deleted: s431(2)]
explained that his brother [Brother B’s name delesg31(2)] came under local suspicion in
1999 when he was seen attending different prayetings outside their village without his
tools, at which time he was severely beaten. [Bno&is name deleted: s431(2)] gave
evidence that in 2000 he was not working in theilfabusiness and often went to prayer
meetings in other villages. As a result, he was s#eone occasion returning from one such
prayer meeting and his conduct therefore raisedubpicion that he might also be an
Ahmadi.

60. However, in relation to the applicant, [Brother AAame deleted: s431(2)] stated that
he had always been busy with his work commitmentsveas constantly working in the
homes of Sunni Muslims. Consequently, doubts raeggrithe applicant’s religious beliefs
and faith were not raised by his conduct. [Brothasrname deleted: s431(2)] confirmed that,
prior to the applicant’s conversion to the Ahmadaipect, the applicant attended the Sunni
mosque in [location deleted: s431], but subsequétionly attended this mosque when he



was undertaking [trade deleted: s431(2)] worksaAssult, no one suspected the applicant to
be an Ahmadi.

61. Asregards the applicant’s 2006 visit to Austrglgrpother A’'s name deleted: s431(2)]
elaborated that after he was granted permanewierese in Australia he met his current
spouse and, having no family in Australia, he iedithe applicant to attend his wedding, as
their father was too frail to do so. [Brother A'ame deleted: s431(2)] stated that in 2006 the
applicant was happy with his life in Pakistan aedaas the main breadwinner for his family.
In addition, [Brother A’'s name deleted: s431(2)fitthe Tribunal that, significantly, no one
was aware the applicant was an Ahmadi and ther#éfiere was no reason for him to lodge a
Protection visa application in 2006. [Brother Agme deleted: s431(2)] stated this the
applicant’s situation changed in early 2008 whewdrae under suspicion because he had
been observed attending a prayer meeting in anwvilfeage without his tools. Following this,
a public announcement was made denouncing thecappks an Ahmadi, after which the
applicant and his family received threatening thtepe calls and were subjected to attacks
upon their property and person.

62. [Brother A’'s name deleted: s431(2)] stated thatelveas now a real danger to the
applicant’s life in Pakistan if he were requiredéturn there as a known Ahmadi. He also
confirmed that he took the applicant to his firstrdadi prayer meeting 3-4 days after the
applicant arrived in Australia, and that they couaé to attend these meetings together on
Fridays.

The Tribunal’s Oral Invitation to Comment or Resgda Information:

63.  Pursuant to section 424AA of the Act, the Tribunatlined for the applicant the
information before it that was adverse to his aas#how it was relevant to the review
application. In particular, the Tribunal noted th#owing:

According to the United Kingdom Home OfficeGountry of Origin Information
Report: Pakistar{16 April 2009) a person’s Ahmadi affiliation is®by identified in
Pakistan, particularly in small communities, beatlsey cannot attend the same
mosques as other Muslims and cannot register asifiisior political or official
purposes. The Tribunal noted that according to teport Ahmadis are somewhat
visible, yet he claimed to have remained invisifilece at least 2000 in [location
deleted: s431(2)]; and

There was country information before the Triburedtt although generally poorly
trained and equipped, the law enforcement auttesrith Pakistan are required to
extend protection to any Pakistani facing a specdHreat, irrespective of religious
affiliation. The Tribunal observed that the apphthad been unable to identify his
attackers in the police report he filed in May 2G08] therefore the police
investigations held the inherent potential to bexpcomised.

64. The Tribunal noted that based on this informattanight not accept the applicant’s
claims to be a member of the Ahmadiyya faith iniB@k. In turn, the Tribunal might not
accept that he had been subjected to past perseautithe basis of his religion, or that there
was a real chance that he faced the risk of petisecin the reasonably foreseeable future. In



addition, the Tribunal might find that effectiveate protection was available to the applicant
and that he therefore was not a ‘refugee’, asabiatept is defined.

65. The Tribunal invited the applicant to indicate wiexthe wished to respond to these
matters immediately at the hearing, or after an@aayment, or in writing. The applicant
chose to respond at the Tribunal hearing.

66. The applicant stated that due to the nature oivbik as an [trade deleted: s431(2)] in
his local area, together with his marriage to arbtMuslim and the fact that he came from a
Sunni family, he was able to remain “invisible”as Ahmadi in his village. He explained

that he and his brothers were the only Ahmadiandtion deleted: s431(2)] village, so it was
less likely that other villagers would suspectreiggious affiliation was that of an Ahmadi.
[Brother A’s name deleted: s431(2)] confirmed tloide the case and stated that no Ahmadis
ever visited their family home in [location deletsd31(2)]. Instead, he, [Brother B’s name
deleted: s431(2)] and the applicant always wethédhomes of other Ahmadi living in other
villages.

67. Inrelation to the issue of effective State pratatgtthe applicant stated that this does
not exist for Ahmadi in Pakistan. He stated thah&é told the police which Islamic group he
believed was responsible for the attacks on hisehdoat he had been unable to identify the
specific individuals involved. The applicant stathdt as an Ahmadi who had been publicly
denounced he and his family faced a real dangeakistan and the authorities would not do
anything to protect them. [Brother A’'s name dele&tB1(2)] reiterated his belief that this
remained the case in Pakistan.

Post-Hearing Evidence
The Applicant’s Additional Submissions and Evidence

68.  [In] July 2009 the Tribunal received a submissiated [in] July 2009 from the
applicant’s representative stating, in part, tHe¥ang:

This submission is aimed at providing further imhation regarding the review
applicant’s ability to keep his Ahmadiyah faith isible in a small village
community. This question was raised by the Tribivtamber at the hearing.

We submit the following in a chronological orderesfents to shed light on this issue
to convince the Tribunal that the question of “Bilility” was possible until last year
when the review applicant and his family were tegdeand how he fears for
persecution escalated.

We submit that the parents of [the applicant] dhbia extended family
members are born in the Sunni Muslims faith. Theyenaall practicing Sunni
Muslims until his conversion when he was approxetya?0 years old.

We submit that they continue to practice this Sdaith even today with the
exception of three brothers which includes theeevapplicant.



We submit that at the time of their conversion tovadiyah faith the three
brothers kept the secret from their own familytfoe first 6 months (as stated
in his Statutory Declaration dated 24/6/2009). Ohetr father ([applicant’s
father]) found out he shunned them for approxinyaéelvhole month. All the
three brothers were away from their family homen@bne suspected or
guestioned the reasons of their absence. Uponr&tein the three boys had
taken an oath of secrecy together with their fathar even their late mother
was not privy to this information until she diede\Wubmit that this was
possible for these three men to be “invisible” Aldigah whilst they were
living in the same household as their mother.

We submit that the review applicant’s father wasfece of their family at
the time. His father continued to be seen partioigan the Sunni faith.
[Applicant’s father] was attending prayers in thesddue. The knowledge
that his three sons were at risk because of thkgiious faith, he had to
protect them for as long as he could.

We submit that as arranged marriages are pareafutiural norm in
Pakistan, [applicant’s father] clearly protectes $on further by cleverly
arranging [the applicant’s] marriage with [applitamwife] (from a Sunni
family). We submit that being in a spousal relasiip it is very difficult to
keep secrets between couples - yet [applicant's]wifl not even suspect her
husband’s religious practice until he himself dged this information after
he totally trusted her. By then two years had gha$er their marriage and
their first daughter was born.

We submit that when the two other brothers ([applits brothers]) were
identified as Ahmadis they were supported by [thgiaant] in aiding them
to move away home (to be hidden) and then for tteel@ave Pakistan as
soon as it became possible.

The review applicant’s father continued his atteragsat the Sunni Mosque.
He was well respected community member. As [thediegot] was the
[tradesperson] in the village he did a lot of wtirkkind” for the community
and this earned him his own respect besides bbagdn of [applicant’s
father].

We submit that the review applicant was seen abehd of the family after
his marriage. As such [the applicant] arranged iages for his two sisters in
other Sunni families. This provided continuity tfthte applicant] was indeed
a Sunni Muslim unlike his two brothers.

We submit that running a small business and béiadnéad of the family did
not allow [the applicant] to even participate ie tBunni Muslim functions
even if he wanted to so.

Occasionally (during his community service work)emtjthe applicant] was
in the Sunni Mosque during prayer times he woudd pray. Prayers offered
are no different between the two faiths.

Whenever [the applicant] visited a suspected Adrhadsehold he would
have his tools with him. This provided extra cofarhim.

We submit that when they first converted to the Alifaith, they had
advised the elders that they would not want any adtirto visit them in their



house but whenever opportunity would avail itskedyt themselves would
attend the congregation.

Finally we submit that when [the applicant] retudrie Pakistan from
Australia he was totally sure that he was notsit Ibecause we submit that
the above stated reasons were his cover. Thesethereasons for his faith
to remain “invisible” even in a small communityRakistan which is
contradictory to the Country of Origin report.

| believe this report is an overview on the gensitalation in Pakistan for the
majority of Ahmadis faith but there are exceptitmsill circumstances and
[the applicant] is a prove of that. We submit thaiv that he has been
identified Ahmadi he is subject to the obvious petdion and now he cannot
remain “invisible” any further. Hence the reasontie fear of persecution
has escalated. It is very real fear for him anddmsily.

| believe that his claims are genuine and shotie fipplicant] be forced to return to
Pakistan his life will be at risk. He will be pecsited because of his Ahmadi faith.

(T1, .53-54)

69. In addition, the Tribunal was provided with a triatisn of the untranslated receipt
provided to the Department with the original Pratacvisa application. The receipt is said
to be from the “[senior officeholder] of the AhmadAssociation of Pakistan, Rabwa” and is
dated [in] February 2008. The translation indicdked it was issued by the [location deleted:
s431(2)] branch to the applicant for a donatiod@) Rupees (T1, {.55).

The Departmental File relating to [Brother A’s] Rixtion visa application:

70.  The Tribunal has had the opportunity to examinectaens made by the applicant’s
brother, [Brother A’s name deleted: s431(2)], faliog his arrival in Australia in 2001, as set
out in the relevant Department file (CLF2001/0333@®cording to this file, [Brother A’s
name deleted: s431(2)] arrived in Australia by QodgtMay 2001 and was immediately
detained as an unlawful non-citizen (D2, f.84).

71. The Tribunal notes that [Brother A’'s name dele®tB1(2)] was interviewed by the
Department [in] May 2001 in relation to his claitesbe a “refugee”. The notes of this
interview indicate that [Brother A’s name deleted31(2)] told the Department that his
father had a [business deleted: s431(2)] and iedamily had not been happy with his
conversion from the Sunni Muslim faith to the Ahmgith (D2, f.3-21). In addition, in a
statutory declaration dated [in] June 2001 [Brothsrname deleted: s431(2)] declared that
he was previously a Sunni Muslim, but convertetheoAhmadi faith in approximately 2000.
He stated that in January 2001 he was abused &utted by other Sunni Muslims who had
become aware of his conversion to the Ahmadi fid@ik, f.24-25).

72.  [In] August 2001 a delegate accepted, based ondhetry information before him,
and the applicant’s claims, that the applicant am&hmadi from Pakistan and that he faced
a well founded fear of persecution on the basisi®feligion (D2, f.81-84). As a result,
[Brother A’s name deleted: s431(2)] was granteehaptorary Protection visa to remain in
Australia.

73.  [In] February 2002 [Brother A’'s name deleted: s£3[Llodged an application for a
Protection (Class XA) visa (D2, £.100). [In] Augui¥205 a delegate found that [Brother A’s



name deleted: s431(2)] was a person to whom Austaled protection obligations under
section 36 of the Act and decided to grant himran@@ent subclass 866 Protection visa (D2,
f.120-125).

Independent Country Information

74. In assessing the applicant’s claims against thes€aion grounds, the Tribunal has
considered information from a range of externarsest

Religious Groups in Pakistan:

75.  The Tribunal observes that Pakistan has a populafiapproximately 130 million
people; 77% of which are Sunni Muslims, 20% aréa3Wuslim, 1.5% are Christian and
1.5% are Ahmadis, Hindus, Zikris, followers of atlf@ths, or persons of no organized
religion. (Seenttp://www.religioustolerance.org/rt_pakis.htrAssessed 6 July 2009).

The Amadiyya Sect

76. The Tribunal observes that the history and thipbphy of the Ahmadis has been
summarised by Professor Louis J. Hammann, a Pafegseligion at Gettysburg College ,
as follows:

Ahmadiyyat is, what we might call, a messianic sddslam....

[T]he Movement originated when a devout Muslimidiyin the Punjab, declared in
1889 that he was Mahdi and Messiah. This was tire ppwhich experiences of
revelation that went back to 1876, when Mirza Ghukhmad was 41 years old,
came to a sharp focus. At that dramatic momenipaspand devout personality
reached a plateau of self-realization. From thetheédime of his death in 1908,
Hazrat Ahmad was the human and prophetic energyatavhat his followers felt as
the renaissance of Islam.

Ahmadiyyat is a missionary movement that has gath&d million adherents from
Indonesia and Malaysia to Pakistan and centralaesd Africa and in the Americas.
Presently the institutional structure is focusedentral Pakistan, in the town of
Rabwah The current head of the Movement is thetiagince the death of the
Promised Messiah. He is Mirza Tahir Ahmad, onéhefdrandsons of the founder.
Early in 1985, Hazur, as he is affectionately ahll®oved to London, when the
pressures against the Community in Pakistan begartnt.

(http://www.alislam.org/introduction/intro-louis-hanann.html- Accessed on 6 July
2009).

77.  According toAl Islam the Official Website of the Ahmadiyya Muslim Comanity:

The Ahmadiyya Muslim Community (AMC) is a dynamiiast growing international
revival movement within Islam. Founded in 1889, AMgans over 193 countries
with membership exceeding tens of millions. Itsrent headquarters are in the
United Kingdom.

AMC is the only Islamic organization to believetttiee long-awaited Messiah has
come in the person of Mirza Ghulam Ahnfasl) (1835-1908) of Qadian. Ahmad (as)
claimed to be the metaphorical second coming afsléxs) of Nazareth and the
divine guide, whose advent was foretold by the Reovpf Islam, Muhammad (sa).



AMC believes that God sent Ahmad (as), like Jeag} (o end religious wars,
condemn bloodshed and reinstitute morality, jusdice peace. Ahmad’s (as) advent
has brought about an unprecedented era of Islawical. He divested Islam of
fanatical beliefs and practices by vigorously chiemimg Islam’s true and essential
teachings. He also recognized the noble teachihtjgareat religious founders and
saints, including Zoroaster (as), Abraham (as),@ddas), Jesus (as), Krishna (as),
Buddha (as), Confucius (as), Lao Tzu and Guru Nasadt explained how such
teachings converged into the one true Islam.

AMC is the leading Islamic organization to categatly reject terrorism in any
form. Over a century ago, Ahmad (as) emphaticadlgiared that an aggressive
“jihad by the sword” has no place in Islam. In jpace, he taught his followers to
wage a bloodless, intellectual “jihad of the pew’defend IslanTo this end, Ahmad
(as) penned over 80 books and tens of thousard#ers, delivered hundreds of
lectures, and engaged in scores of public debldtesigorous and rational defenses
of Islam unsettled conventional Muslim thinkinks part of its effort to revive Islam,
AMC continues to spread Ahmad’s (as) teachingsaofaration and restraint in the
face of bitter opposition from parts of the Mushrarld.

Similarly, AMC is the only Islamic organization émdorse a separation of mosque
and state. Over a century ago, Ahmad (as) taugtfohowers to protect the sanctity
of both religion and government by becoming rightesouls as well as loyal

citizens. He cautioned against irrational intergtiens of Quranic pronouncements
and misapplications of Islamic law. He continualtyced his concerns over
protecting the rights of God’s creaturd®day, AMC continues to be an advocate for
universal human rights and protections for religgoand other minorities. It
champions the empowerment and education of wortsemelmbers are among the
most law-abiding, educated, and engaged Musliniiserworld.

(Seehttp://www.alislam.org/introduction/index.htmlAccessed 6 July 2009)
[Tribunal emphasis

78.  The United Kingdom Home Office’€ountry of Origin Information Report:
Pakistan(16 April 2009) reports the following in relation the demography and
distribution of the Ahmadi in Pakistan:

19.43 The USSD IRF Report 2006 noted that the Ahpajplulation was centred
around Rabwah [2a] (Section 1), which has a popuiabased on official
government figures, of about 70,000. (Parliamenithrgnan Rights Group (PHRG)
Report, January 2007) [51] (p2, Section 1, Intrdieum}

Religious Freedom and the General Treatment of thlemadi in Pakistan:

79. According to a range of sources, under Pakistanittee Ahmadi are banned from
claiming to be members of an Islamic religion aagtdhbeen subjected to various forms of
exclusion and discrimination, amounting to persecuin several parts of the country, since
the 1970’s. For example, Professor Hammann exptamsituation as follows:

The legal basis for the government’s tactics weass &@f alla constitutional
amendment promulgated in the year 1974, declarimgpadis “non-Muslims ..., in
April, 1984, the government established an ordieateclaring that: the Ahmadis
will, under pain of punishment, tearred, directly or indirectly, from referring to
themselves as Muslims or calling their place ofshgyr a mosquer using the Azan



80.

the Muslim call to prayer as their call for the sapurposeNor can the Ahmadis
propagate by word of mouth or writing or visiblgoresentation their religion with a
view to converting other§ hey are also barred from using the nomenclaiure
appellations associated with the Holy Prophet siféinily for a member of the
Ahmadi community or anyone else.

(http://www.alislam.org/introduction/intro-louis-hamann.html- Accessed on 6 July 2009)
[Tribunal emphasis

The most recent United States Department of Stéenational Religious Freedom

Report 2008(19 September 2008) includes the following infatioraregarding the current
treatment of the Ahmadi in Pakistan:

The Government took some steps to improve itsrtreat of religious minorities
during the period covered by this report, but sesiproblems remained. Law
enforcement personnel abused religious minoritiesistody Security forces and
other government agencies did not adequately ptesesddress societal abuse
against minoritiesDiscriminatory legislation and the Government'dufie to take
action against societal forces hostile to those pragtice a different religious belief
fostered religious intolerance, acts of violence] entimidation against religious
minorities.Specific laws that discriminate against religiousanities include anti-
Ahmadi and blasphemy laws that provide the deatialpefor defiling Islam or its
prophets. The Ahmadiyya community continued togagernmental and societal
discrimination and legal bars to the practice & ieligious beliefsMembers of other
Islamic sects also claimed governmental discrintmat

The Government designates religious affiliatiorpassports and requests religious
information in national identity card applications.

The Constitution provides for the “freedom to mamagjigious institutions.” In
principle, the Government does not restrict orgaghieligious groups from
establishing places of worship and training membétke clergy. In practice,
however, religious minorities suffered from regtdns on this rightThe
Government, at the district level, consistentlysed to grant permission to construct
non-Muslim places of worship, especially to the Atliyya and Baha'i communities,
citing the need to maintain public order. Theradsofficial restriction on the
construction of Ahmadiyya places of worship; howe&bmadis are forbidden from
calling them mosqueRistrict governments often refuse to grant Ahmaodimission
to hold events publicly, therefore they hold thaietings in members’ homes. The
Government can shut down these gatherings if nerghteport hearing the recitation
of Qur'anic verses.

Restrictions on Religious Freedom

The Government generally enforced existing legstrietions on religious freedom.
Since 1983 Ahmadis have been prohibited from hglgublic conferences or
gatherings, and been denied permission to hold émgiual conference. Ahmadis

were banned from preaching and were prohibited fraweling to Saudi Arabia for
the Hajj or other religious pilgrimages. Ahmadiyyablications were banned from



public sale, but they published religious literatur large quantities for a limited
circulation.

While the Constitution guarantees the right toldith places of worship and train
clergy, in practice Ahmadis suffered from restdas on this right. According to
press reports, authorities continued to conductssilance on Ahmadis and their
institutions. Several Ahmadiyya mosques reportegiye closed; others reportedly
were desecrated or had their construction stopped.

Public pressure routinely prevented courts fromteecting minority rights. These
same pressures forced justices to take strongraei@ainst any perceived offense to
Sunni orthodoxy. Discrimination against religiougorities was rarely placed
before the judiciaryAccording to several NGOs, cases against Christaal
Ahmadis continued to grow during the reporting perinowever, the judiciary, even
at the lower levels, acted in a more judicious neamm dealing with these cases as
compared with previous reporting periods. NGOs regabthat cases against both the
local Christian and Hindu communities continued toua lesser degree, and that
social discrimination remains at high levéllfere was generally a long period
between filing the case and the first court appaaea Lower courts were frequently
intimidated, delayed decisions, and refused baifdar of reprisal from extremist
elementsBail in blasphemy cases was usually denied byir@lidrial courts, arguing
that since defendants faced the death penalty vikey likely to flee. Many
defendants appealed the denial of bail, but badl @ften not granted in advance of
the trial.

Police reportedly tortured and mistreated thoseustody, and at times, engaged in
extrajudicial killings. It was usually impossible ascertain whether adherence to
particular religious beliefs was a factor in casaswvhich religious minorities were
victims; however, both Christian and Ahmadiyya camities claimed their members
were more likely to be abusedon-Muslim prisoners generally were accorded poore
facilities than Muslim inmates, including a lackaafcess to spiritual resources.
Conversion to other minority religious groups getigrtook place in secret to avoid

a societal backlash.

Ahmadiyya leaders claimed the Government used aegelctions of the Penal Code
against their members for religious reasons. Aitiesroften accused converts to the
Ahmadiyya community of blasphemy, violations of #gi-Ahmadi laws, or other
crimes.The Government used anti-Ahmadi laws to targettardss Ahmadis. The
vague wording of the provision that forbids Ahmddisn directly or indirectly
identifying themselves as Muslims enabled offidialsring charges against Ahmadis
for using the standard Muslim greeting and for nagniheir children Muhammad.
According to the Islamabad-based Jamaat-e-Ahmattigadhmadiyya community
claimed that during the period covered by this repth Ahmadis faced criminal
charges under religious laws or because of thkgioas beliefs: 7 under the
blasphemy laws, 23 under Ahmadi-specific laws, Badinder other laws but
motivated by their adherence to Ahmadiyya religibakefs.

At the end of the reporting period, four Ahmadigevarrested on blasphemy
charges; one was in prison, and three others wererobail. The Ahmadiyya
community claimed these were falsely brought duedr religious beliefs. Fifteen
more criminal cases, ranging from killings to destion of property, were filed
against prominent members of the Ahmadiyya commuthiting the reporting
period. The cases remained unprosecuted, and ¢toseaxt were allowed to post balil.



Relations between the country's religious commesitemained tense. Violence
against religious minorities and between Muslimtseontinued. Most believed that
a small minority was responsible for attacks; hogrediscriminatory laws and the
teaching of religious intolerance created a pertivisenvironment for attacks. Police
often refused to prevent violence and harassmergfased to charge persons who
commit such offenses.

Mobs occasionally attacked individuals accusedadgghemy, their family, or their
religious community prior to their arrest. Whendghemy and other religious cases
were brought to court, extremists often packedccthetroom and made public threats
against an acquittal. Religious extremists continieethreaten to kill those acquitted
of blasphemy charges. High-profile accused persftes went into hiding or
emigrated after acquittal.

(Seehttp://2001-2009.state.gov/g/drl/rIs/irf/2008/1085@m - Accessed 6 July 2009)

81. Similarly, in relation to the issue of violence astidcrimination, the United Kingdom
Home Office’sCountry of Origin Information Report: Pakistgdh6 April 2009)
reported as follows:

19.51 TheHuman Rights Watch Report 208@ted thatluring 2008 Ahmadis
continued to be targete@he source adde@lasphemy cases were registered
against Ahmadis in 2008 and two members were meddarthe province of Sindh
after Dr. Aamir Liaquat Hussain, a popular religiotalk-show host on Geo TV,
declared Ahmadis appropriate targets for murderemiglamic law.”[13a]
(Discrimination) On the subject of Dr Hussain’s ldeation, the USSD Report 2008
added‘The Pakistan Medical Association called for oféitinvestigations into the
case, but as of year’s end, the government corditwstall investigation into the
deaths. Local media and human rights organizatmredemned the Geo program
for inciting sectarian violence.[2K] (Section 1a)

19.52 On 30 June 2008, the Human Rights Commission asRakHRCP)

reported that a First Information Report (FIR) wlaslged on 8 June 2008 against
thousands of Ahmadi residents of Rabwidte FIR followed official celebrations of
the Ahmadi community that were held across Pakigtapecially in Rabwah. The
FIR stated that “.. every person of every locatiffthe community was seen involved
in these celebrations with fire works, lightingith@laces, and greeting each other
(which is amounted to preaching of their faith,rere according to a controversial
law of the country}).[27d]

19.55 The website www.thepersecution.org, ‘Persecutiche@fAhmadiyya Muslim
Community’, representing the concerns of the Ahgyadcommunityn Pakistan,
accessed 13 April 2009, reported in its Year 20081®8ary, Persecution of Ahmadis
in Pakistan during 2008, that six Ahmadis were rated in that year. [60a]
(Ahmadi’'s murdered — for their faith) The same seuwslso stated thaetween 1984
and December 2008 there had been 94 Ahmadis kitiddL08 attempts of murder of
an Ahmadi[60a] (Annex Il, Summary of other violations) Hovez the USSD
Report 2006 provided different statistics on thenbars of Ahmadis killed, and
observed thdtThe Ahmadi community claims that 171 of their meralhave been
killed since 1988 and that the government made Etfort to bring those responsible
for these and other acts of sectarian violenceugtige or to provide protection for
the targets or their families.[2b] (Section 1)



19.56 Inits Year 2008 Summary, the website, wwep#rsecution.org, accessed
13 April 2009, listed the number of criminal cabesught against Ahmadis from
April 1984 to 31 December 2008. The list includid cases of Ahmadis booked for
‘posing as Muslims’, 679 booked for preaching ab& 2harged under the
“Blasphemy Law;, i.e. PPC 295-C.” The summary cited, in toBg§36 cases of
Ahmadis being booked or charged on religious greuhdaddition, the report also
noted that the entire population of Rabwah (moa t80,000 people) was booked
under 298-C of the Penal Code on 8 June 2008 [@0adex I, Updated Summary of
the Police Cases, April 1984 to 31 Dec 2008))

19.57 In areport to the UN Committee Against RaBiacrimination, ‘Pakistan:
The Land of Religious Apartheid and Jackboot Jastjmublished August 2007, the
Asian Centre for Human Rights (ACHR) stated “OnJa@uary 2007, police
reportedly registered cases against five Ahmadidiem... under Section 17 of the
Maintenance of Public Order Ordinance in Chora Kglalice station in Khushab
district for subscribing to Jamaat-e-Ahmadiya’s thdnchildren’s magazine
Tasheezul Azhan.” [67a] (p5: Persecution underdblesy laws)

19.60 In interviewing Ahmadi Community RepresentativeRdabwah, members of
the Parliamentary Human Rights Group (PHRG) Reptahuary 2007identified
thatfirst information reports [charge/allegation reped to the police] brought
against Ahmadis were registered by three main smrthose lodged by members of
Khatme Nabuwwat, those precipitated by police aregoment intervention, and
those used to settle personal rivalries or enmif§2] (p12, Section 3, Potential Risk
Factors Faced by Ahmadis in Rabwah)

19.61 Members of the PHRG were informed by the Ahmadiramity
Representatives that they could not look to thecealr the Courts for protection in
Rabwah and were unable to give an example, to HR@® mission, of the police
having provided protection to an Ahmadi in RabwEie report further noted that:

“The mission were informed that the state providegprotection to senior
Ahmadi figures or mosques at Rabwah, except fgn#selic presence at the
central mosque at Friday prayerhe Representatives described how during
the Khatme Nabuwwat conference in Rabwah the pbliegthe streets and
look on as Khatme Nabuwwat members march throughaiwn, chanting
filthy, dirty slogans’ and vandalising Ahmadi preqy... The Ahmadi
Community Representatives concluded that if somiethéo Rabwah
fearing attack in their home area there would bepotice protection
available to them. Indeed, the police are seerhbycommunity as actively
protecting the Mullahs and their followerg81] (p21, Section 4.2, State
protection)

19.62 The PHRG members consulted other sourcesianildr views were
expressed:

“Faiz ur Rehman, President, Amnesty InternationakiBtan stated tht
nowhere, including Rabwabh, is safe for Ahmadiagiblice would refuse to
give protection to an Ahmadi. When asked if thecpahight react differently
in Rabwah to elsewhere in Pakistan, Mr Rehman axgdithat whilst it is
not impossible, it has not happenétk explained that... even relatively
senior and educated local police officers find thair hands are tied by their



superiors when dealing with Ahmadi cases.” [51]1(fRection 4.2, State
protection)

19.63 The USSD IRF 2007 Report observed that:

“Ahmadi individuals and institutions long have baéctims of religious
violence, much of which organized religious extretninstigatedAhmadi
leaders charged that in previous years militanti@umullahs and their
followers staged sometimes violent anti-Ahmadi imesahrough the streets
of Rabwah, a predominantly Ahmadi toamd spiritual center in central
PunjabBacked by crowds of between 100 and 200 persomsntiiahs
reportedly denounced Ahmadis and their founderuason that sometimes
led to violence. The Ahmadis claimed that policgegally were present
during these marches but did not intervene to previmlence In contrast
with the previous report, there were no such repauting this reporting
period.” [2f] (Section II)

19.64 On the subjects of internal relocation anbvirdn the UNHCR letter of 13
April 2005 commented:

“While an internal relocation alternative may behl@in some
circumstances, particularly for low-level membefshe community,
relocation may only be a temporary solution givies éase with which
Ahmadi affiliation can be detectebhis is becausAhmadis cannoftfor
example attend the same mosques as majority Muslims andotaagister
as Muslims for political/official purposes. Ahmattigrefore remain
somewhat visible within Muslim communities, esplgcwathin small
communitieDue to the efforts of groups such as Khatme Nabuwa
[Nabuwaat], a general intolerance for Ahmadis existoughout Pakistan
such that large numbers of agitators can be raisdctatalysed in a short
time, in any area of the country.” [20a] (p3)

19.65 The same source added that “Although Rabwek grovide a degree of
community support to individual Ahmadifiere are reports suggesting that Rabwah
is highly targeted by fundamentalist Islamic grofrsanti-Ahmadi protests and
other actionsSo relying on the internal flight alternative ascdution for an Ahmadi
facing persecution may result in a pattern of camstovement, as an individual
may be forced to relocate each time his religidtisadion is discovered.” [20a] (p3)

[Tribunal emphasis
FINDINGS AND REASONS
What is the Applicant’s Country of Nationality anig he outside it?

82.  The applicant claims to be a national of Pakistasharived in Australia on a
Pakistani passport. The Tribunal accepts thatpipécant is a Pakistan national and, for the
purposes of the Convention, has therefore asséssethims against Pakistan as his country
of nationality.

Does the Applicant have a well-founded fear of peeation for a Convention related
reason?



83. The Tribunal observes that the mere fact that agmeclaims fear of persecution for a
particular reason does not establish either, theligeness of the asserted fear or that it is
“well-founded”, or that it is for the reason claithdt remains for the applicant to satisfy the
Tribunal that he satisfies all of the requiredwimty elements. Although the concept of onus
of proof is not appropriate to administrative inggs and decision-making, the relevant facts
of the individual case will have to be suppliedtbg applicant herself, in as much detail as is
necessary to enable the examiner to establisletbéeant facts.

84. A decision-maker is not required to make the applis case for him or her. Nor is
the Tribunal required to accept uncritically anglafl the allegations made by an applicant.
(MIEA v Guo & Anor(1997) 191 CLR 559 at 598lagalingam v MILGEA1992) 38 FCR
191,Prasad v MIEA(1985) 6 FCR 155 at 169 70.)

85. In determining whether an applicant is entitleghtotection in Australia the Tribunal
must first make findings of fact on the claims hmesloe has made. This may involve an
assessment of the applicant’s credibility and,amg so, the Tribunal is aware of the need
and importance of being sensitive to the diffi@dtasylum seekers often face. Accordingly,
the Tribunal notes that the benefit of the douloiLdth be given to asylum seekers who for
distributing religious pamphlets are generally dvkgd but unable to substantiate all of their
claims.

86. On the other hand, as stated previously, the Tabis not required to accept
uncritically any or all allegations made by an &oit. In addition, the Tribunal is not
required to have rebutting evidence available befobre it can find that a particular factual
assertion by an applicant has not been establisRedis the Tribunal is obliged to accept
claims that are inconsistent with the independeittemce regarding the situation in the
applicant’s country of nationality (S&andhawa v MILGEA1994) 52 FCR 437 at 451, per
Beaumont JSelvadurai v MIEA & Ano(1994) 34 ALD 347 at 348 per Heerey J and
Kopalapillai v MIMA (1998) 86 FCR 547). However, if the Tribunal makasadverse
finding in relation to a material claim made byapplicant, but is unable to make that
finding with confidence, it must proceed to asgassclaim on the basis that the claim might
possibly be true (SedIMA v Rajalingam(1999) 93 FCR 220).

87. In relation to whether the applicant is entitlegtotection in Australia as a refugee
the Tribunal notes that the Convention requires dh@fugee must have a well-founded fear
of persecution for a Convention reason, namelyrdasons oface, religion, nationality,
membership of a particular social group or politicginion.

88.  The Tribunal accepts that the applicant is of Magihhicity and that he was born in
[location deleted: s431(2)], Gujranwala districhkBtan on [date deleted: s431(2)].
Similarly, the Tribunal accepts that, apart frora $inort visit to Australia in 2006, the
applicant has primarily lived in [location deletes@:31(2)] until his departure from Pakistan
in December 2008. The Tribunal also accepts tleaagplicant received a primary school
education and that he was employed as [trade del481(2)] in his father’s business,
working in his local and surrounding villages. bidéion, the Tribunal accepts the
applicant’s evidence that he entered into an agdmgarriage with his spouse, who comes
from a Sunni Muslim family, and that they have #éhohildren. The Tribunal also accepts the
applicant’s evidence that his brother, [Brother Bésne deleted: s431(2)], is living in Dubai
and that his widowed father and three sisters naoatto reside in Pakistan.



89. The applicant has not made any claims that he feasecution on the basis of his
race, nationality or express political opinion. Howgr, the applicant claimed that, as a
member of the Ahmadi faith, a minority religiou®gp in Pakistan, he faces a real chance of
persecution from civilian and extremist groups lesesathere is a pervasive anti-Ahmadi
sentiment within Pakistani society, which is alsfiacted in its laws. In addition, the
applicant contended that effective State proteasarot available to him in Pakistan and that
he therefore has a well-founded fear of persecuiothe basis of his religion.

90. The Tribunal notes that the Handbook on Procedame<Criteria for Determining
Refugee Status states:

[The] Universal Declaration of Human Rights and ithenan Rights Covenant
proclaim the right to freedom of thought, consceenaad religion, which right
includes the freedom of a person to change higiogliand his freedom to manifest it
in public or private, in teaching, practice, wopshnd observance.

(Handbook on Procedures and Criteria for Determgiftefugee Status, United
Nations High Commissioner for Refugees, Geneva2 1l®Qparagraph 71).

91. The Tribunal accepts that the harm that the agpticlaims he fears involves serious
harm and systematic and discriminatory conduct,thatithe essential and significant
reasons for the harm claimed to be feared is mligivhich is a Convention-related reason.
Accordingly, the Tribunal finds that the essendiall significant reason that the applicant
would experience persecution in Pakistan, if hasnet were made out, is the Convention
reason of his religion, thereby satisfying the regaents of subsection 91R(1).

The Applicant’s Conduct in Australia — Subsecti@RB):

92. The Tribunal has taken into account the fact thettesarriving in Australia the
applicant claims to have attended Friday Ahmadygraneetings with his brother, [Brother
A’s name deleted: s431(2)]. However, given theifigd set out below, including the
credibility of the applicant’s claims, the Tribunalsatisfied that the applicant’s attendance at
these prayer meetings, did not amount to condu&tistralia simply for the purpose of
strengthening his claim to be a refugee. Accorginigl relation to subsection 91R(3) of the
Act, the Tribunal is satisfied that this conducisveangaged in otherwise than for the purpose
of strengthening the applicant’s refugee claim.réfare, the Tribunal finds that there is no
conduct to be disregarded for the purposes of stibse91R(3).

An Assessment of the Applicant’s Protection Clagteting to Religion:

93. The applicant has claimed that he was a Sunni khyglut that in approximately

1990 he converted to the Ahmadi Muslim faith. Isessing the applicant’s knowledge of the
Ahmadi faith, the Tribunal has had regard to theeptal impact that cultural differences and
a language barrier may have had upon the applgabtlity to convey the nature of his faith
at the Tribunal hearing. In this case, the Triburaks that at the Tribunal hearing the
applicant was able to explain the central teneth®@Ahmadi faith, to name its religious
founder and the current leader, as well as proviftemation on where the latter is based and
the fact that the vast majority of Ahmadis in Ptisare based in Rabwah.

94. In relation to the applicant’s claims regarding wiaad why he converted to the
Ahmadi faith, and how he practised his faith inreein [location deleted: s431(2)], the
Tribunal notes that there was significant degreeooisistency in this regard between the



applicant’s oral evidence and that of his brotfrother A’s name deleted: s431(2)], at the
Tribunal hearing, as well as the 2001 Protecti@a @pplication lodged by [Brother A’s
name deleted: s431(2)]. In this case, the Tribanekpts as plausible the applicant’s claims
that the respect in which his father, a Sunni Muasivas held by his local community, his
position as the eldest son in his family, his ageghmarriage to a Sunni woman and his role
as the local [trade deleted: s431(2)] within himawunity, together with the precautions he
took not to be perceived as an Ahmadi, allowed toipractice his beliefs as an Ahmadi for
an extended period without arousing suspicion fhismeighbours. As a result, the Tribunal
also accepts the applicant’s explanation for hiarfato lodge a Protection visa application
when he visited Australia in 2006, as he had nehbdentified as an Ahmadi Muslim at that
time and did not perceive a need to seek protedidased on the evidence before it, the
Tribunal accepts that the applicant’s religiousddslare genuine.

95. The Tribunal has taken into account the police reghe applicant submitted as
evidence that he had reported the attacks to wiedclnd his family were subjected to in May
2008 to the local police authorities. Although tredegate considered that this evidence was
consistent with the country information indicatithgit Pakistan has experienced increased
violence, the Tribunal also notes that it is calesiswith the country information before it
regarding the treatment of identified members efAlhmadi faith in Pakistan. In particular,
the Tribunal notes that the United States DepartmkeStatelnternational Religious

Freedom Report 20089 September 2008) and the United Kingdom Honfe®$ Country

of Origin Information Repor(16 April 2009) for Pakistan confirm that there apecific laws
that discriminate against religious minorities,sas the Ahmadi, and that this group faces
both governmental and societal discrimination, af as legal bars to the practice of its
religious beliefs. In addition, the Tribunal obses\that this country information lends
support to the view that the applicant remainssitof serious harm as an identified member
of the Ahmadi faith. As such, the Tribunal placessl weight on his inability to specifically
identify the individuals who were involved in thitaecks that took place in May 2008.
Accordingly, the Tribunal accepts the applicantams that he and his were subjected to
attacks upon their person and property in May 288&use he had been identified as a
member of the Ahmadi faith.

96. In relation to the manner in which the applicangimicontinue to practice his beliefs
as an Ahmadi Muslim in the reasonably foreseealiled in Pakistan, the Tribunal has also
had regard to the decisionAppellant S395 of 2002 v Minister for Immigratiamda
Multicultural Affairs (2003) 216 CLR 473, in which McHugh and Kirby Jdda the

following observation at [40]:

...persecution does not cease to be persecutiohdgurpose of the Convention
because those persecuted can eliminate the hatakibg avoiding action within the
country of nationality. The Convention would give protection from persecution for
reasons of religion or political opinion if it wascondition of protection that the
person affected must take steps - reasonable ervate - to avoid offending the
wishes of the persecutors. Nor would it give priddecto membership of many a
“particular social group” if it were a condition pfotection that its members hide
their membership or modify some attribute or chinastic of the group to avoid
persecution. Similarly, it would often fail to giyeotection to people who are
persecuted for reasons of race or nationalitywfas a condition of protection that
they should take steps to conceal their race aomelity.

97. As aresult, the Tribunal accepts that to requnesapplicant modify his behaviour by
concealing or suppressing his religious or politaivities would amount to a persecutory



curtailment of his freedom of religious expressidhis is particularly so, given that the
country information before the Tribunal indicatbattthere is a high degree of sectarian
violence in Pakistan and an intolerance of minaefygious groups, such as the Ahmadi who
are considered to be blasphemers against Islam.

98.  Accordingly, the Tribunal therefore finds that thés more than a remote chance that
the applicant will encounter serious harm capabkmwunting to persecution for the
purposes of section 91R of the Act in the reasgnfaioeseeable future, should he return to
Pakistan, on the basis of his religion.

Availability of State Protection

99. In addition to fearing persecution from the Sitdelf, the applicant has argued that
State protection is not available to him in Pakists the government is unwilling and/or
unable to protect him from the harm he fears. Siatly, the applicant claimed that
notwithstanding the fact that he reported the &ftdlcat took place upon him and his family
to the police authorities in May 2008, the policergvindifferent to, and dismissive of, his
concerns.

100. In considering this issue the Tribunal has hadnegathe country information before
it. In particular, the Tribunal notes that both theited States Department of State
International Religious Freedom Report 2008 September 2008) and the United Kingdom
Home Office’sCountry of Origin Information Repo(i6é April 2009) for Pakistan confirm
that the police authorities and judiciary are stowleal with such complaints when they are
made by Ahmadi Muslims, often for fear of retabatifrom extremist groups if they did so,
and that such matters are rarely brought befor€thets.

101. Consequently, the Tribunal accepts that the cowetiyence before it establishes that,
at the time of its decision, the state of Paki$téis to provide the level of protection which

its citizens are entitled to expect according tenmational standards: skbnister for
Immigration and Multicultural Affairs v Responde®$52/20032004) 222 CLR 1 at [27]-
[29]. Accordingly, the Tribunal finds that the aaint’s unwillingness to seek protection
from those authorities is justified for the purposé Article 1A(2).

Summation:

102. After taking into account all the evidence befdréncluding the evidence on the
departmental files, the oral evidence from the i@ppt and his witness and the independent
country information available to the Tribunal framwange of authoritative sources, the
Tribunal finds that the applicant faces a real cleawnf persecution if he returns to Pakistan in
the reasonably foreseeable future, for the Coneemason of his religion.

Can the Applicant relocate within Pakistan?

103. The Tribunal has considered whether it would begrable for the applicant to
relocate to another part of Pakistan where he nedyde from the harm that he fears.

104. The Tribunal observes that the country informatidaed above indicates that country
information before it indicates that the problerasdd by members of the Ahmadi faith occur
throughout Pakistan. The Tribunal gives some weiglthe fact that the United States



Department of Statternational Religious Freedom Report 2087d the 2009 United
Kingdom Country of Origin Information Repofbr Pakistan provide that, even in Rabwah,
where the majority of Ahmadi reside, there isdiith the way of effective State protection for
this religious minority.

105. In the circumstances, the Tribunal is satisfied tekbcation is not reasonably
available to this applicant and that he would besktwherever he goes in Pakistan.
Accordingly, the Tribunal is satisfied that, in tt&se of the present applicant, the risk of
Convention persecution exists in the country ahaley and that safe relocation within
Pakistan is therefore not reasonably open to tpecant.

Does the Applicant have any right to enter and isiin any safe third country?

106. There is no evidence before the Tribunal to sugipas the applicant has any right to
enter and reside in any third country. In additibwere is no other evidence before the
Tribunal to indicate that the applicant would béjsat to any of the exclusion or cessation
clauses set out in the Refugees Convention.

107. Accordingly, the Tribunal finds that the Austragrotection obligations are not
excluded under subsection 36(3) of the Act.

CONCLUSION

108. Accordingly, the Tribunal is satisfied that the kpgnt is a person to whom Australia
has protection obligations under the Refugees Quireas amended by the Refugees
Protocol. Therefore the applicant satisfies theedon set out in subsection 36(2) for a
Protection visa.

DECISION

109. The Tribunal remits the matter for reconsideratiotin the direction that the applicant
is a person to whom Australia has protection olilige under the Refugees Convention.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. prrt44




