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1. Appeal allowed with costs.
2. Set aside the order of the Federal Court of Alist made on

31 October 2005 and in its place order:
(@) appeal allowed with costs; and

(b) set aside the orders of the Federal Magissat@ourt made on
1 August 2005 and in their place order that:

0] a writ of certiorari issue directed to the Rgke Review
Tribunal, quashing its decision made on 30 Aprid20

(i) a writ of prohibition issue directed to the ihister,
prohibiting the Minister from giving effect to tiRefugee
Review Tribunal's decision made on 30 April 2003;

(i) a writ of mandamus issue directed to the RefugegefRe
Tribunal, requiring it to determine according towathe
application for review made on 23 May 2002; and

(iv)  the Minister pay the applicant's costs.
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GUMMOW, HAYNE AND CRENNAN JJ.
The Facts

The appellant was born in 1960 in the city of @loetsy, situated in what
was then the Union of Soviet Socialist Republicgig" USSR"). Upon the
dissolution of the USSR the appellant acquired Wkaa nationality.

Chernovtsy (formerly Czernowitz) is situated ie test of Ukraine, close
to the Carpathian mountain range and to the nartherder of Romania. In the
19th century it was the chief city of the Bukoviegion in the Austro-Hungarian
Empire and was developed as an important educatamhcommercial centre;
in 1919, under the Treaty of St Germain it passe®amania and after World
War Il to the USSR

Between 1981 and 1987 the appellant studied atCtimernovtsy State
University and in 1987 he qualified as a civil eregr. The appellant married in
1981 and a child of the marriage, a son, was hod®B3. The appellant's wife
and son remain in Ukraine.

In 1991 the appellant obtained a cadet-journglisition on a newspaper
"The Young Bukovinéand thereafter worked part-time as a freelanacenjalist.
In December 1995 he was accepted as a qualifiedgbst on a new publication
"Chernovtsy-City. In the period that followed the appellant resbad and
published articles in that newspaper on the sulgegovernment corruption, in
particular that of the regime of Theophil Bauer wiaal been appointed governor
of the Chernovtsy region by a decree of the theraldian President Kuchma.

The appellant arrived in Australia on 12 June 280d on 24 July of that
year he lodged an application for a protection ¢€4A) visa to be issued
pursuant to thdligration Act1958 (Cth) (“the Act"). A delegate of the Minister
(the first respondent in this Court) refused tongra protection visa and on
30 April 2003 that decision was affirmed by the iRgfe Review Tribunal ("the
Tribunal*) (the second respondent in this Court).

The Tribunal Decision

The Tribunal accepted, as a serious problem inrr@sy, regional
government corruption and the willingness of regiogovernment officials to
intimidate and to threaten public critics, suchaasnalists, with serious harm. It

1 "Bukovina",The New Encyclopaedia Britannici5th ed (1994), vol 2 at 615-616.
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also found that by reason of his political views #ppellant had been subjected
to "a systematic campaign of harassment" whichuohedl physical mistreatment.
But in the penultimate paragraph of its reasons[§H, the Tribunal concluded:

"In summary I find that the [appellant] has suftépersecution in the past
for the Convention reason of his political opiniondHowever, | am

satisfied that, because the persecution he hasrsdfis localised to the
Chernovtsy region, it is reasonable for the [a@wd]l to relocate

elsewhere in Ukraine. Accordingly, | am not satdfthat his fears of
persecution upon his return to Ukraine are welhfied."

Section 483A of the Act provided that the Fedéfalistrates Court had
the same jurisdiction as the Federal Court inicglatio a matter arising under the
Act. With respect to the decision of the Tribunie parties accept that the
effect of s483A was to confer upon the Federal istegtes Court the
jurisdiction provided for in s 39B of thi&udiciary Act1903 (Cth) ("the Judiciary
Act").

An application to the Federal Magistrates Courtthg appellant was
dismissed on 1 August 2005, it being held thatatwplaints he made did not
establish a case of jurisdictional error on the pathe Tribunal. An appeal to
the Federal Court of Australia was heard by Tannbdrland dismissed on
31 October 2005.

The "Relocation Principle"

In this Court, active opposition to the appeal wasvided by the
Minister. The Tribunal entered a submitting appeae. The appellant
identifies as the primary issue the correctnessthaf “internal relocation
principle" which was expounded by the Full Courttbk Federal Court in
Randhawa v Minister for Immigration, Local Govermand Ethnic Affairs

In Randhawa after referring to the text of the Conventionatelg to the
Status of Refugees ("the Convention") and in paldic to that part of the
definition of the term "refugee” in Art 1A(2), Ble¢€CJ said:

"Although it is true that the Convention definitimf refugee does not
refer to parts or regions of a country, that presidno warrant for

2 (1994) 52 FCR 437.

3 (1994) 52 FCR 437 at 440-441.
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construing the definition so that it would giveugée status to those who,
although having a well-founded fear of persecutiotheir home region,
could nevertheless avail themselves of the reakption of their county
of nationality elsewhere within that country. Tieeus of the Convention
definition is not upon the protection that the doyrof nationality might
be able to provide in some particular region, bpbrua more general
notion of protection by that country. If it weréherwise, the anomalous
situation would exist that the international commymvould be under an
obligation to provide protection outside the bosdef the country of
nationality even though real protection could beinid within those
borders."

The appellant points to the absence from the téxthe Convention
definition of any reference to relocation to a safea within the country of
nationality or a former habitual residence. Herectty submits that any notion
of "relocation" and of the "reasonableness" theredd be derived, if at all, as a
matter of inference from the more generally staexisions of the definition.

The Convention definition is drawn into Australianunicipal law by
s 36(2) of the Act. It supplies a criterion foretigrant of a protection visa.
Provision is now made in the Act by way of furtlspecification of some of the
general terms used in the Convention definitiorirefugee”. Sections 91R and
91S' are examples. However, no such provision is mespecting any
“relocation principle”.

On the other hand, §208.13 of the United StatesleCof Federal
Regulations, which is headed "Establishing asylligiadity”, provides in part:

"An applicant does not have a well-founded feap®efsecution if
the applicant could avoid persecution by relocatmgnother part of the
applicant's country of nationality or, if statelesmother part of the
applicant's country of last habitual residence, uhder all the
circumstances it would be reasonable to expecpipécant to do so."

4 Inserted by théigration Legislation Amendment Act (NoB)01 (Cth), Sched 1,

Item 5. See/BAO v Minister for Immigration and Multiculturalnd Indigenous
Affairs (2006) 81 ALJR 475; 231 ALR 548TCB v Minister for Immigration and
Multicultural and Indigenous Affair&006) 81 ALJR 485; 231 ALR 556.
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Further, with respect to the European Union, ancouDirective of
29 April 2004 contains the following as Art 8yith the heading "Internal
protection™:

"1l. As part of the assessment of the application ifdernational
protection, Member States may determine that aticamp is not in need
of international protection if in a part of the cty of origin there is no
well-founded fear of being persecuted or no res{ of suffering serious
harm and the applicant can reasonably be expectsthy in that part of
the country.

2. In examining whether a part of the country ofgior is in
accordance with paragraph 1, Member States shalfieatime of taking
the decision on the application have regard togiweeral circumstances
prevailing in that part of the country and to thergonal circumstances of
the applicant.

3. Paragraph 1 may apply notwithstanding techniclstacles to
return to the country of origin."

But, as indicated above, in Australia any "priteiprespecting "internal
relocation” must be distilled from the text of tBenvention definition, which is
applied by s 36(2) of the Act as a criterion fag tirant of a protection visa. The
critical portion in Art 1A(2) of the Convention deition of "refugee" states that
that term shall apply to any person who:

"(2) owing to well-founded fear of being persecutedreasons of race,
religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country; or
who, not having a nationality and being outside dbentry of his former
habitual residence ... is unable or, owing to stedr, is unwilling to
return to it."

Of that provision McHugh and Gummow JJ said Minister for
Immigration and Multicultural Affairs v Khaw&r

"This passage presents two cumulative conditithes,satisfaction
of both of which is necessary for classificationaasefugee. The first

5 Directive 2004/83/EC.

6 (2002) 210 CLR 1 at 21 [61]-[62].
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condition is that a person lmtsidethe country of nationality 'owing to'
fear of persecution for reasons of membershipmdréicular social group,
which is well founded both in an objective and hjsative sense The
second condition is met if the person who satisfies first condition is
unable to avail himself or herself 'of the protection tifie country of
nationality. This includes persons who find thelvse outside the
country of their nationality and in a country whetige country of
nationality has no representation to which thege&umay have recourse
to obtain protection. The second condition alssassfied by a person
who meets the requirements of the first conditiod who, for a particular
reason, isunwilling to avail himself or herself of the protection okth
country of nationality; that particular reason it well-founded fear of
persecution in the country of nationality whichidentified in the first
condition.

The definition of 'refugee’ is couched in the predense and the
text indicates that the position of the putativRigee is to be considered
on the footing that that person asitsidethe country of nationality. The
reference then made in the text to 'protectioto iexternal' protection by
the country of nationality, for example by the psion of diplomatic or
consular protection, and not to the provision aiteinal' protection
provided inside the country of nationality from whithe refugee has
departed.” (emphasis in original)

The applicants for protection visas Minister for Immigration and

Multicultural Affairs v Respondents S152/200&re Ukrainian nationals. In a
joint judgment, Gleeson CJ, Hayne and Heydon Jd séithe Convention
definition’:

"The immediate context is that of a putative refigwho is outside
the country of his nationality and who is unable owing to fear of
persecution, unwilling to avail himself of the protion of that country.
As explained irkhawar®, we accept that the term 'protection’ there refers
to the diplomatic or consular protection extendewbad by a county to its

10

Chan v Minister for Immigration and Ethnic Affai{s989) 169 CLR 379.
(2004) 222 CLR 1.
(2004) 222 CLR 1 at 8 [19].

(2002) 210 CLR 1 at 10 [21] per Gleeson CJ. &se at 21 [61]-[62] per McHugh
and Gummow JJ.
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nationals. In the present case, the first responoeist show that he is
unable or, owing to his fear of persecution in Ukea unwilling to avail
himself of the diplomatic or consular protectiortesxded abroad by the
State of Ukraine to its nationals. Availing hinfsgf that protection might
result in his being returned to Ukraine. Wherelahmtic or consular
protection is available, a person such as the fa@spondent must show,
not merely that he is unwilling to avail himselfsich protection, but that
his unwillingness is owing to his fear of perseonti He must justify, not
merely assert, his unwillingness."

It also is well settled sinc€Ehan v Minister for Immigration and Ethnic

Affairs" and Minister for Immigration and Ethnic Affairs v Glp that the
requirement that the "fear" be "well-founded" adghsobjective requirement to
the examination of the facts and that this exanonais not confined to those
facts which formed the basis of the fear experidrmethe particular applicant.

With these propositions in mind, it will be seemtt the matter of

“relocation” finds its place in the Convention aéion by the process of
reasoning adopted by Lord Bingham of Cornhillanuzi v Secretary of State for
the Home Departmelit His Lordship saitf:

"The [Convention] does not expressly address ithatson at issue
in these appeals where, within the country of lagsamality, a person has
a well-founded fear of persecution at place A, whiee lived, but not at
place B, where (it is said) he could reasonablyekeected to relocate.
But the situation may fairly be said to be covelgd the causative
condition to which reference has been made: farperson is outside the
country of his nationality because he has chosdeatee that country and
seek asylum in a foreign country, rather than ntova place of relocation
within his own country where he could have no veillnded fear of
persecution, where the protection of his countrydye available to him
and where he could reasonably be expected to telotaan properly be
said that he is not outside the country of hisamatiity owing to a well-
founded fear of being persecuted for a Conventasan."

11 (1989) 169 CLR 379 at 389, 396-397, 406, 413, 429

12 (1997) 191 CLR 559 at 571-572, 596.

13 [2006] 2 AC 426.

14 [2006] 2 AC 426 at 440.
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The reference in the passage to the unavailalofithe protection of the
country of nationality of the refugee is best umstieod as referring not to the
phrase "the protection of that country" in the setbmb of the definition, but to
the broader sense of the term identifiecRiespondents S152/2683 This was
the international responsibility of the country wétionality to safeguard the
fundamental rights and freedom of its nationals.

Lord Bingham went on idanuzi® to refer to the statement in the UNHCR
HandbooK’, at [91]:

"The fear of being persecuted need not alwaysneixte thewhole
territory of the refugee's country of nationalitfhus in ethnic clashes or
in cases of grave disturbances involving civil wanditions, persecution
of a specific ethnic or national group may occuiomy one part of the
country. In such situations, a person will notébeluded from refugee
status merely because he could have sought refugedther part of the
same country, if under all the circumstances it omot have been
reasonable to expect him to do so."

His Lordship, significantly both fodanuziand the present appeal to this
Court, addetf:

“The corollary of this proposition, as is acceptisdthat a person will be
excluded from refugee status if under all the cmstances it would be
reasonable to expect him to seek refuge in angblaer of the same
country."”

The Submissions

The Minister framed the issue, for a situationhsas that presented by
this appeal, as being whether it be reasonablieirsense of practicable, for the
appellant to relocate to a region where, objecyivilere is no appreciable risk of
the occurrence of the feared persecution. Thimdidtation does not suffer from

15 (2004) 222 CLR 1 at 8-9 [20].
16 [2006] 2 AC 426 at 440.

17 UN High Commissioner for Refugeddandbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Conversti the 1967 Protocol
relating to the Status of Refugg@979).

18 [2006] 2 AC 426 at 440.
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the defects urged by the appellant. It does nat wpon a "hypothetical
assumption”, nor does it prevent account being naéke the presence of a
subjective fear of persecution, nor does it tréwt presence of a "safe area
within the country of nationality as determinatioé the existence of a well-
founded fear of persecution.

However, that does not mean that, without more,ftttmulation by the
Minister is sufficient and satisfactory. What ieedsonable”, in the sense of
“practicable”, must depend upon the particularurirstances of the applicant for
refugee status and the impact upon that persorelotation of the place of
residence within the country of nationality.

It is true that the Convention is concerned wignsgcution in the defined
sense, not with living conditions in a broader sensThe distinction was
emphasised by Lord BinghamJanuzt® as follows:

“[T]he thrust of the Convention is to ensure thie &d equal treatment of
refugees in countries of asylum, so as to provitfeceve protection
against persecution for Convention reasons. It was$ directed
(persecution apart) to the level of rights prewgliin the country of
nationality."

The reasoning in the last sentence might be apmisdch matters as differential
living standards in various areas of the country nationality, whether
attributable to climatic, economic or political attions. InJanuzf® Lord Hope
of Craighead added:

"l too would hold that the question whether it webble unduly harsh for a
claimant to be expected to live in a place of ratmmn within the country
of his nationality is not to be judged by considgrivhether the quality of
life in the place of relocation meets the basicomoof civil, political and
socio-economic human rights."”

Nevertheless, in particular cases territorial idegsions may have an
apparent connection with the particular reasortierasserted well-founded fear
of persecution. There may be instances whererdiit@al treatment in matters
of, for example, race or religion, is encountemedarious parts of the one nation
state so that in some parts there is insufficiasidfor a well-founded fear of
persecution. However, in other cases the conduettdbute of the individual

19 [2006] 2 AC 426 at 447.

20 [2006] 2 AC 426 at 457.
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which attracts the apprehended persecution magdusceptible of a differential
assessment based upon matters of regional geography

The case advanced by the responder€hiawar® (which had yet to be
tested in the Tribunal) is an example. The respotisl case was that in Pakistan
violence against women as a social group was telérand condoned, not
merely at a local level by corrupt, inefficientzyaor under-resourced police, but
as an aspect of systematic discrimination; this seag to amount to a failure by
Pakistan to discharge its responsibilities to proits female citizens.

The proposition that the appellantsAppellant S395/2002 v Minister for
Immigration and Multicultural Affaird could avoid persecution by living
"discreetly” was rejected in the Court, as imposrfglse dichotomy between the
situation of "discreet" and "non-discreet" homosdxuales in Bangladesh. The
Tribunal had not asked whether "discretion" was fihee to be paid to avoid
persecution. McHugh and Kirby JJ said in that réga

“The Convention would give no protection from pergeon for reasons
of religion or political opinion if it was a condn of protection that the
person affected must take steps — reasonable ervode — to avoid
offending the wishes of the persecutors. Nor waulgive protection to
membership of many a 'particular social groupt #vere a condition of
protection that its members hide their membershipnodify some
attribute or characteristic of the group to avoatgecution. Similarly, it
would often fail to give protection to people whee gersecuted for
reasons of race or nationality if it was a conditaf protection that they
should take steps to conceal their race or naityrial

In the present case, public expression of polibgéenion was of particular
significance for the appellant by reason of hisivéiets in Chernovtsy as a
journalist. The Tribunal appears to have approadhe situation on the footing
that he might not be able to work as a journalstwhere in Ukraine because to
do so would be expected to bring upon him furthensecution by reason of his
political opinions, but this did not make it "unseaable" for him to "relocate"
within Ukraine. This was because as things stoeddid not have an anti-

21 (2002) 210 CLR 1 at 11-12 [25].

22 (2003) 216 CLR 473. dpplicant NABD of 2002 v Minister for Immigratioma
Multicultural and Indigenous Affairg2005) 79 ALJR 1142 at 1143 [1], 1167
[150]-[151]; 216 ALR 1 at 2, 35-36.

23 (2003) 216 CLR 473 at 489 [40].
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government profile generally in Ukraine and migktdble to obtain other work
not involving the expression to the public of hadifcal opinions.

The critical passage in the Tribunal's reasoms p&r [79] and reads:

"l find that notwithstanding the possible requirenseof registration that
in the particular circumstances of this case, imdkrelocation is a realistic
option for the Applicant. The Applicant has alrgashown himself to
have the resilience and flexibility to resettleAinstralia and find work in
this country. He is well educated. While he may be able to work as a
journalist elsewhere in Ukraine | believe that haynbe able to obtain
work in the construction industry as he has dondustralia. | have
already found that the chance of the Applicant peirrested by the SBU
[the Ukrainian security service] upon his returiJicraine is remote. | am
also satisfied that he does not have an anti-govent political profile
generally in Ukraine and would not be of adverderast to authorities
outside the Chernovtsky region."

Earlier in its reasons the Tribunal had observeth® appellant it seemed
that "[i]f he went back to Ukraine and got work side journalism ... he would
not be at risk of further mistreatment”. Couns®l the Minister described this
passage as the Tribunal "flirting with error”. Bater, in par [79], the Tribunal
went beyond flirtation. This led to the ultimat®nclusions in par [81]
respecting the "reasonableness" of relocation imalde. Paragraph [81] has
been set out earlier in these reasons.

Conclusions

The effect of the Tribunal's stance was that {hygeant was expected to
move elsewhere in Ukraine, and live "discreetly"asonot to attract the adverse
interest of the authorities in his new locatiorstlee be further persecuted by
reason of his political opinions. By this reasgnithe Tribunal sidestepped
consideration of what might reasonably be expeotdatie appellant with respect
to his "relocation” in Ukraine. It presents anoerof law, going to an essential
task of the Tribunal. This was determination ofetfer the appellant's fear of
persecution was "well-founded" in the Conventiomss and thus for the
purposes of s 36(2) of the Act.

Orders

The appellant was entitled to relief of the naturevided by s 39B of the
Judiciary Act. The appeal should be allowed witists and the order of the
Federal Court of 31 October 2005 should be seteasith place thereof, the
appeal to the Federal Court should be allowed witsis and the orders of the
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Federal Magistrates Court of 1 August 2003 seteasld place of the costs order
made by the Federal Magistrates Court, the Miniskeruld pay the appellant's
costs in that Court. In respect of the decisiothefTribunal made 30 April 2003
there should be orders for certiorari to set asidd decision, for prohibition
directed to the Minister and for mandamus requitimg Tribunal to reconsider
according to law the appellant's application faiger made 23 May 2002.

Further Proceedings

Upon any redetermination by the Tribunal the ba&saoe will be whether
at that time the appellant is a person to whom raliatowes obligations under
the Convention, so as to attract s 36(2) of the AEhe Tribunal will exercise
afresh its powers and those of the original degisimkef*. Further, inMinister
for Immigration and Multicultural and Indigenous faifs v QAAH of 2002
Gummow ACJ, Callinan, Heydon and Crennan JJ said:

"Section 36, like the Convention itself, is notncerned with
permanent residence in Australia or any other asytountry, or indeed
entitlements to residence for any particular peradall. Its principal
concern is with the protection of a person agamshreat or threats of
certain kinds in another country. Neither the gexdr the histories of the
Act and the Convention require that when the thpesses, protection
should be regarded as necessary and continuing."

24 Minister for Immigration and Multicultural Affairg Wang(2003) 215 CLR 518.

25 (2006) 81 ALJR 304 at 314 [36]; 231 ALR 340 a035
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KIRBY J. In this appeal from the Federal Courttafstralig®, the appellant was
granted special leave to permit this Court to abersithe internal flight or
relocation alternative (or principle) in the coritex the requirements of the
Convention relating to the Status of Refugees, ¥o&id the Protocol relating to
the Status of Refugees, 196together "the Refugees Convention").

The availability of internal relocation by applinta for "refugee"” status
under the Refugees Convention has become the suifjecuch decisional law
in countries of refug® It has also been the subject of a lot of academi
comment’. The United Nations High Commissioner for Refugy¢@&JNHCR")
has published advice helpful to the task of elugathe contested postuldte
Within countries having legal systems similar tattbf Australia, the issue has
lately engaged courts of high authority includihg House of Lord$, the New
Zealand Court of Appe&land the Federal Court of Appeal in Canida

26 SZATV v Minister for Immigration and Multiculturahd Indigenous AffairR2005]
FCA 1627 per Tamberlin J, exercising the appeljatesdiction of the Federal
Court of Australia.

27 Done at Geneva on 28 July 1951: 189 UNTS 158541 ATS 5.
28 Done at New York on 31 January 1967: 606 UNT®, 28973] ATS 37.

29 See European Council on Refugees and Exdesgarch Paper on the Application
of the Concept of Internal Protection Alternati@900) ("Research Paper”). The
Research Paper sets out decisions in eighteenrzsjnhcluding Australia.

30 Eg Goodwin-Gill and McAdamThe Refugee in International La@drd ed (2007)
at 123 [5.61]; Hathaway and Foster, "Internal potts/relocation/flight
alternative as an aspect of refugee status detatimi in Feller et al(eds)
Refugee Protection in International Law: UNHCR'$oleal Consultations on
International Protection(2003) at 357-417 ("Hathaway and Foster"); Stoféhe
Internal Flight Alternative Test: The JurisprudenRe-examined”, (1998) 10
International Journal of Refugee Lad®9.

31 United Nations High Commissioner for Refugees HMR), Interpreting Article 1
of the 1951 Convention Relating to the Status aidge=g2001).

32 Januzi v Home Secretaf2006] 2 AC 426. See alddv Home Secretarfi004]
QB 531 (CA);R v Home Secretary; Ex parte Robingd898] QB 929.

33 Butler v Attorney-Generdll999] NZAR 205.

34 Ranganathan v Canada (Minister of Citizenship anmdnigration)[2001] 2 FC
164; Thirunavukkarasu v Canada (Minister of Employmemd ammigration)
(1993) 109 DLR (4th) 682.
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In expressing Australian law on this subject i bb@en useful to examine
these legal sources. Because they all addressnatgly, the Refugees
Convention and its requirements, it is obviouslysidle to attempt the
expression of a consistent approach. Althoughetl@ve been differences of
detail in the exposition, the existence of a refiocaalternative or principle in
some form is now generally accepted.

| agree in the orders proposed in the reasonsurhr@ow, Hayne and
Crennan JJ ("the joint reasonS!) As will appear, to a substantial degree, |
concur in the reasoning that lies behind thosererdélowever, because | come
to my conclusions in a somewhat different way, Il wkpress them in these
separate reasons.

The facts

The starting point is a need to get a little mofethe flavour of the
circumstances into which the Refugee Review Trib(the Tribunal") injected
what | shall call the "relocation test”. | use ttlepression in preference to
"relocation principle® because, as | shall show, the test has a somédualgie
footing in the text of the Refugees Conventionlitse

The introduction of the test into decision-makimgrefugee cases has
become extremely common. In a sense, every tinedugee applicant leaves a
country of nationality that is large (or even midd) in size, a question now
appears to be presented as to whether the claineftgee status should be
rejected on the footing that the applicant couldehaoved elsewhere in the
country of nationality rather than looking for sagate protection from the
country of refuge.

The background facts are stated in the joint mesiso However, it is
useful to appreciate the extent to which the Trdd@atcepted the "key claims" of
the appellant, SZATY. He was generally found to have been a credible
witness. The Tribunal recorded that he had worfkedeveral years in Ukraine

35 Joint reasons at [33]. See also reasons ofrfaalld at [108].
36 Joint reasons at [9].
37 Joint reasons at [1]-[5].

38 The name has been anonymised in accordance WitiX ©f the Migration Act
1958 (Cth) ("the Act").



42

43

44

Kirby J
14.

as a freelance journalist, ultimately graduatinduibtime work on a newspaper
in Chernovtsy, the city in which he was born, ededand lived.

Before the middle of July 2000 there had beenrabar of objections to
articles which the appellant had written about gption in government. One of
these articles, published in July 2000, criticiste@ regional Governor for
corruption. In the result, both the editor of titewvspaper and the appellant were
singled out for threats. The appellant was puplaidused by the Governor and
received a telephone call from the Deputy Goveinorhich he was "brazenly
threatened ... with death if he continued to writiches critical of the regional
administration®.

There followed anonymous callers threatening 'ite'y a search of the
appellant's apartment and office; an incident inicwhhe was bashed; and
warnings to his wife that her employment was ingd&an In May 2001 the
appellant was also summoned to the local policetiosta a troubling
development. He departed for Australia in Jun€l200

The Tribunal accepted independent country infoilonato the effect that
"despite the fact that the Constitution of Ukraswed a 1991 law provide for
freedom of speech and the press the governmentrawesspect these rights ...
[S]everal journalists have been murdered and a eurhhve suffered serious
injuries in assaults, all of which may have beeiitipally motivated.** The
Tribunal also accepted that the governmental aitib®rin Ukraine "interfere
with news media by intimidating journalists"; press journalists to apply self-
censorship; and utilise defamation law to silenci#ice. Specifically, the
Tribunal "accept[ed] both that regional governmettrruption and the
willingness of regional government officials to imidate and threaten with
serious harm is a serious problem in Chernovf8ky" The Tribunal
acknowledged that registration for social benefitel employment was still
unofficially required in Ukraine, as in Soviet dagespite a court ruling that it
was illegaf’. Nevertheless, without evaluating the extentureatand precise
causes of the "fear" claimed by the appellant age¢lason for his departure from
Ukraine to Australia (and whether such fear wagmwtise "well-founded" within

39 Refugee Review Tribunal, decision and reasonghefTribunal, 30 April 2003
("Reasons of the Tribunal") at [3], [64], [66].

40 Reasons of the Tribunal at [66].
41 Reasons of the Tribunal at [67].
42 Reasons of the Tribunal at [69].

43 Reasons of the Tribunal at [78].
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the meaning of the Refugees Convention), the Tabturned, in the concluding
and decisive three paragraphs of its reasons,.etoetlocation test which proved
decisive for its decision.

45 Discussing this issue, the Tribunal $4id

"I find that notwithstanding the possible requiesits of
registration that in the particular circumstancdsttos case, internal
relocation is a realistic option for the ApplicantThe Applicant has
already shown himself to have the resilience asaglilfility to resettle in
Australia and find work in this country. He is Wwebucated. While he
may not be able to work as a journalist elsewhetdkraine | believe that
he may be able to obtain work in the constructratustry as he has done
in Australia. | have already found that the chaatée Applicant being
arrested by the SBU [security police] upon hismetio Ukraine is remote.
| am also satisfied that he does not have an awemment political
profile generally in Ukraine ... [T]he Applicant hasffered persecution
in the past for the Convention reason of his pitopinions. However, |
am satisfied that, because the persecution he Uitesexd is localised to
the Chernovtsky region, it is reasonable for theplijant to relocate
elsewhere in Ukraine. Accordingly, | am not satdfthat his fears of
persecution upon his return to Ukraine are wellfied."

46 It was on this basis only that the appellant'sicli@r a protection visa as a
“refugee” was rejected. The Federal MagistrateariC@Nicholls FM) on an
application for judicial review found no erfar The Federal Court affirmed that
decisiorf®. Now by special leave the matter is before thosi€

The leqislation and the Refugees Convention

47 The Refugees Convention is introduced into Austnamunicipal law by
s 36(2) of theMigration Act 1958 (Cth) ("the Act") providing for protection
visas. To be entitled to such a visa an applicaut fall within Article 1A(2) of
the Refugees Convention. This defines a "refugseiny person who:

"owing to well-founded fear of being persecutedriasons of ... political
opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country; or
who, not having a nationality and being outsidedbentry of his former

44 Reasons of the Tribunal at [79]-[81].
45 [2005] FMCA 935.

46 [2005] FCA 1627.
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habitual residence, is unable or, owing to such, isaunwilling to return
to it."

The Refugees Convention contains no express amoefpom the stated
protection obligations for a case where a refugegli@ant might reasonably
relocate to a safe district or place within the rdoy of nationality or habitual
residence. Nor is there any such provision inAls€”’. Neither is there any
regional directiv€ or regional treaty applicable to Australia’'s protection
obligations under the Refugees Convention.

The travaux préparatoireswhich describe the drafting history of the
Refugees Convention do not suggest that the aiteofi the drafters was at any
stage directed to a relocation tstlt does not appear that specific consideration
was given to an exception for the possibility diesaelocation within the country
of nationality or habitual residence ("country adtionality"*. The premise
upon which, at first, it was assumed that the ReésgConvention would operate
was that, if a serious risk of harm to the refuggmplicant was established
anywhere in the country of nationality, that meiuatt a failure of protection had
occurred, justifying the departure from that coyrttr claim surrogate protection
from another country and a continuing well-foundiear of returry.

47 Compare in this respect the United States Codeedéral Regulations. See joint
reasons at [13].

48 Compare European Union, Council Directive 200/H&3 See joint reasons at
[14].

49 Organisation of African UnityConvention Governing the Specific Aspects of
Refugee Problems in Africd001 UNTS 45, Art 2. This provision extends the
definition of "refugee” in African State parties &very person who, owing to
external aggression, occupation, foreign dominatioevents seriously disturbing
public orderin either part or the whol®f his country of origin or nationality is
compelled to leave his place of habitual residenagder to seek refuge in another
place outside his country of origin or nationalitfemphasis added). See
Hathaway, "International Refugee Law: The Michiganidelines on the Internal
Protection Alternative", unpublished paper (1999).

50 de Moffarts, summarised in European Council ofufees and Exiles, Research
Paper at 11.

51 See eg European Council on Refugees and Exitsssed®ch Paper at 10.

52 Hathaway and Foster at 359.
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The internal relocation issue only began to emdargearnest in the
mid-1980s. According to Professor Hathaway and-&ster, recognised experts
on the Refugees Convention, it was at about tiae tihat the typical type of
person, claiming protection as a refugee, begaohtmgé®. Whereas earlier
many such persons were those who had fled from eaonsincountries, by the
1980s, a "different” type of applicant was appegrirThis applicant was more
likely to be from a country that was "politicallyacially, and culturally
'different™ from the country in which he or sheught refugé’.

It was in the foregoing historical context thafugee adjudicators and
national governments looked again at the Refugess&htion to see whether it
would yield a stable "principle" or test to diffet&te "genuine" refugees, who
complied with the Refugees Convention definitiamnf others who did not. It
was this quest that led to a number of suggestadakebases upon which to
found a consideration of the relocation hypothesis.

Each of the three textual foundations propoundezsgmts difficulties.
Yet unless a convincing, or at least acceptabletué foundation can be
identified for a relocation test, courts of law gltbnot accept the notion. They
should leave it to the States parties to the Refsiggonvention to re-negotiate its
terms to provide explicitly the exception which, this view, has crept into State
practice in order to afford a ground for rejectiltfferent” refugee applicants,
said to fall outside the original purpose of thdugees Convention yet claimed
to come within its present language.

The textual foundations for a relocation test

Three possible approacheOther courts have analysed the propounded
exception for the reasonable possibility of relaoatwithin the country of
nationality. They have identified the different neequences of choosing
amongst the possible textual foundatnsin the past, two main theories have
emerged to sustain the relocation test. Argumeihis appeal has suggested a
third possible theory:

(1) The words "owing ta" The first (and new) textual thesis latches dht®
words "owing to" in the definition of "refugee" (@e). If, although

53 Hathaway and Foster at 359.
54 Hathaway and Foster at 359-360.

55 Januzi[2006] 2 AC 426 at 441-442 [9] per Lord Bingham,3465] per Lord
Carswell; cfE [2004] QB 531 at 541[16] per Lord Phillips of Wort
Matravers MR.
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exhibiting "fear", the refugee applicant is outsidiee country of
nationality or habitual residence not "owing toé thropounded fear but
"owing to" some extrinsic reason, immaterial to tHeefugees
Convention's purposes, the definition is not endageThus, if the
applicant is simply seeking to improve his or hepremic, social or
humanitarian condition, the Refugees Conventionnd&mn will not be
attracted. A practical test for such a case migghtvhether the applicant
has failed, or refuses, to select the most proxmaconomic and
available solution to relieve the propounded "feél’ moving elsewhere
in the country of nationality. A failure to selgbtat option, or to reclaim
it whilst outside the country of nationality wouldyn this thesis,
demonstrate that the claim for refugee status wésunded and should be
rejected,;

(2) The words "protection of the country'The second textual thesis, which
enjoys much support in legal writitigand in some court decisiohsfixes
on the closing words of the defined categorieodbitiden persecution. It
concerns itself with the inability or unwillingnessthe applicant to "avail
himself of the protection of [the] country” of natiality. Thus, it initiates
a search to discover whether, in fact, there igrthbility or unwillingness
to claim "the protection” of the country within thentirety of its
geographical boundaries. If within that countty, "protection” could be
obtained, simply by moving somewhere else, the iiity@b or
unwillingness would not be an inability or unwilljiness of the kind
contemplated by the Refugees Convention definitiohone that must be
based on some other, extraneous, motivation, ssi@@nomic, social or
humanitarian advancement; and

(3) The words "well-founded"” The third textual thesis is said to lie in the
requirement that the "fear" of persecution, justify the obligation of
protection by the country of refuge, must be "welinded". The
requirement of "well-foundedness" introduces aneotiye standard.
According to this third approach, "well-foundedriesd the claimed
“fear" will be objectively missing (whatever anybgective state) where
the persecutory source of the "fear" could reasignale avoided by
returning to the country of nationality and movsmmewhere else within
that country. A failure or unwillingness to do $o,such circumstances,
would demonstrate the fact that the refugee apmlicmains "outside the
country" of nationality on some basis other thdmwall-founded" fear, as

56 Eg HathawayThe Law of Refugee Staf{i®91), 134.

57 Eg Butler v Attorney-Genera]1999] NZAR 205 at 214 (Court of Appeal) per
Keith J.
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defined. This would be so because the simpler amde rational
expedient of looking to the country of nationalityr protection would
otherwise have been embraced before, or rather, ttlamming such
protection from another country. After all, thauti®gate" protection by
another country, as envisaged by the Refugees @tame is an
exception to the normal principle of internatiohalv that protection is
usually the obligation of the individual's countfynationality.

Disregarding two hypothesed-or the purposes of this appeal, two of the
foregoing theses can be disregarded by this Cdurst, a reliance on "owing to"
would introduce barren arguments about causatiuch arguments bedevil the
law. They should be avoided wherever posgibl&o classify a claim to refugee
status as falling outside the Refugees Conventalmition because not "owing
to" fear of being persecuted for Refugees Convanteasons begs the very
question that the Refugees Convention definitiomlasigned to answer. It is
difficult enough to discern any implied, or inhetefoothold in the text of the
definition to sustain the internal relocation tesfhe first textual thesis is
unconvincing.

Much more attractive is the suggested attentionth® inability or
unwillingness of the refugee applicant "to avaihkelf of the protection of that
country”, ie the country of nationality. On theéaof things, this explanation of
the relocation principle appears to present thet mmsvincing textual foundation
for the propounded "exception”. Moreover, it dsedy giving content to words
that seem to lie at the heart of the purposeseR#Bfugees Convention, namely
protection of a refugee applicant.

Thus, if it were the case that such an applicaatew'unable or ...
unwilling to avail himself of the protection of gh country [of nationality]"
becausethroughoutthat country an adequate level of protection wasimg, the
hypothesis of the Refugees Convention would belledf Its text would be
engaged. On the other hand, if, in some partd@icountry of nationality, that
country was perfectly able and willing to providgernal "protection” to the
putative refugee, the propounded inability or uhaginess of that person to avail
himself or herself of such (localised) "protectioh that country” would not
sustain the asserted "fear".

Thus, if the country concerned were able to affmrakection, albeit in a
different town, district or region, the basis ftretnecessary unwillingness or
inability would be knocked away. This is the prede explanation adopted for
the relocation test by Professor Hathaway and Bteo,

58 cf Chappel v Har{1998) 195 CLR 232 at 268 [93].

59 Hathaway and Foster at 358-359.
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So far as Australian law is concerned, a realdatiffy is presented for this
second textual support for relocation. It app&arnsvo decisions of this Court,
mentioned in the joint reasdfis In those decisions, this Court appears to have
decided that the term "protection”, in the Refug€esvention definition, is a
reference to "diplomatic or consular protectionteexied abroad by a country to
its national8". In Minister for Immigration and Multicultural Affairs Khawaf®
it is said specifically that "protection” is noh¥ provision of 'internal’ protection
provided inside the country of nationality from whithe refugee has departed".

Although that view enjoys some support in academmiting®, it has been
strongly criticised, including by Professor Hathgwand Dr Foster. They
describe it as an attempt "to force a narrow, deodualised reading of
'protection’ onto the 1951 Conventi6h" They assert that understanding
"protection” within the Refugees Convention defontas limited to "diplomatic
protection” outside the country of nationality @bitual residence is "out of step
with most contemporary pronouncements of UNHCR anifasted in its official
documents ... materials and interventions in domestjadication.*®

Professor Hathaway and Dr Foster also cite a gteat of judicial and
other writing, including the reasons of Black CJRandhawa v Minister for
Immigration, Local Government and Ethnic Aff8irsvhich has hitherto been
followed routinely in such cases by Australian jadgand refugee claim
adjudicators. The hypothesis on which those reasgre written was that the
applicable consideration for deciding "refugee"tistawas the availability of
domestic "protection” in the country of nationalrgther than the availability of
diplomatic protection abroad. Overseas courts hasefollowed this Court's
view of the meaning of "protection" in this conf®xt In my view, this Court

60 Joint reasons at [16]-[17] citin@/linister for Immigration and Multicultural
Affairs v Khawar(2002) 210 CLR 1 at 21 [61]-[62Minister for Immigration and
Multicultural Affairs v Respondent S152/20@804) 222 CLR 1 at 8 [19].

61 Khawar(2002) 210 CLR 1 at 21 [62].
62 (2002) 210 CLR 1 at 21 [62].

63 Eg Fortin, "The Meaning of 'Protection’ in thefilkgee Definition”, (2000) 12
International Journal of Refugee L& 8.

64 Hathaway and Foster at 380.
65 Hathaway and Foster at 379-380 (footnotes on)itted
66 (1994) 52 FCR 437 at 440-442. See joint reasdfik0].

67 EgJanuzi[2006] 2 AC 426 at 463 [66] per Lord Carswell.
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should reconsider its holding in this respect. Thatrary view appears more
persuasive. Moreover, it is one more relevanth® ¢entral purposes of the
Refugees Convention. It is also more relevanh#oissue under consideration in
this appeal.

Nevertheless, until this Court reconsiders whahas said about the
meaning of "protection” in the Refugees Conventioshould follow and apply
the stated rule. In this condition of the law insiralia, the only possible textual
basis left to afford a foundation for the suggesteldcation test, is thus the
notion of "well-foundedness".

Test of well-foundednesslo derive from the requirement that a refugee
applicant's fear of persecution upon specified gdsumust be "well-founded" an
implication that, if it is reasonable for the reéggapplicant to move to a different
town, district or region of the country of natioitygl the fear willnot be well-
founded, puts a great deal of strain on the langudghe Refugees Convention.

Effectively, this approach imports an exceptionqaalification upon the
Refugees Convention definition for a policy reasone which did not really
emerge to significance in the international comrnyuuantil the 1980s. It obliges
courts and refugee adjudicators to rewrite andifyutile Refugees Convention
definition of "refugee”. Nevertheless, this istaarly the way the relocation rule
has now been imported into judicial and Tribunalisiens in this country. It has
happened not without some cogent criticism thatr@pghing the problem
presented by the Refugees Convention in this waglwes building an edifice of
reasoning on a very scant textual founddfionl understand this criticism.
However, ultimately, | would not accept it, at leasthe circumstances of this
case and in the light of the past authority of aurt to which | have referred.

The general acceptance of a relocation test

The critics A number of international writers have criticiséhe
foregoing development of the relocation test oridgple”. Amongst them,
Gaetan de Moffart8 has disputed the existenceanfy internal protection test as
one incongruous with the text of the Refugees Comeoe and the views of its
drafters. According to de Moffarts, it is a basissumption of the Refugees
Convention that, isomepart of the territory of the country of nationality ssich
as to give rise to a Refugees Convention relatedr”f it is the obligation of the
national government concerned to remove the sooirceich fear by providing

68 Germov and MottaRefugee Law in Australig2003) at 389-398; cf Vrachnas et
al, Migration and Refugee Lg2005) at 260-262.

69 See European Council on Refugees and Exiles ards@aper at 11 [7.3].
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effective protection nation-wide. That obligatianis said, derives from the duty
of a national government to provide security fernationals everywhere within
its borders. Within such a country, a national oglinarily entitled by
international human rights law to move about withondrance.

According to such critics, in light of the Refuge€onvention criteria of
persecution, the country of refuge, in respect bictv the "fear" of return is
demonstrated, should normally not be entitled tmidvits obligations by
demanding that an applicant should have respongledpw respond, to such
“fear" in some other and different way. Thus, Refugees Convention, on this
view, envisages the possibility of dual or multipbsponses to such a "fear". If
the fear is genuine, and is proved on both an @bgeand subjective basis, the
duty of the country of refuge is sufficiently edtabed. This is no less so
because there might be additional and differentigabbns imposed by
international law on other countries, including twuntry of nationality, were
the refugee applicant to invoke their protection.

Critics within Australia have fastened on the textdifficulty of deriving
the relocation test from the consideration of viellndedness, given that "the
crucial consideration is whether [the refugee aapiis] are outside their country
owing to a well-founded fear of Convention-relafeetsecution®. Necessarily,
"every applicant for refugee status has alreadyenthd ultimate relocation — to
another country in order to claim refugee stdfusThe question then presented
is concerned with a "fear" said already to havetexi. Any investigation of the
“reasonableness of the relocation” at some latex tannot be justified unless it
iIs demonstrated that it is specifically relevantwhbether the fear was "well-
founded” when it arose, occasioning the applicaffight. At that moment,
internal relocation may never have been consider¥et the purpose of the
relocation test is apparently to demand its comatén before making requests
for refugee protection upon the chosen countryehige.

Vigorous criticisms can obviously be addressedh® formulation of
particular rules of thumb, which are then appligdréfugee claim adjudicators
and courts as if they were part of the Refugeesv@uion definition. Unless
such rules are expressed in valid municipal legesieor in other binding rules of
law, the introduction of a test such as "would et Unduly harsh to expect this
person ... to move to another less hostile part efabuntry™ or "would it be

70 Germov and MotteRefugee Law in Australi@003), 396.
71 Germov and MotteRefugee Law in Australigz003), 397.

72 Thirunavukkarasu1993) 109 DLR (4th) 682 at 687 per Linden JA. sThias
followed inEx parte Robinsofil998] QB 929.
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reasonable to expect such a move?" tend to take Ida of their own in mass

jurisdiction decision-making. This is, in part, daese of perceived

administrative necessity and an understandableedfsi consistency. However,
it obviously involves a danger of forgetting theeddor a link to the text of the

Refugees Convention, said here to derive from thteon of well-foundedness.

Keeping that link in mind, and applying it, is estal to ensure that the decision-
maker never loses sight of the protective purpaddbe Refugees Convention
and does not read into its provisions qualificagiolimitations and exceptions
that are not there.

Introduction of relocation test | appreciate fully all of the foregoing
criticisms. However, it cannot now be doubted thetth in widespread State
practice and in the understanding of the officdJbfHCR, formulations of the
relocation test have come to be generally accepted.

The inclusion in 1979 in the UNHCRandbook on the Refugees
Convention of par 9% was doubtless intended to act as a limitation heck
upon the over-reach of any relocation test. Howeivethe way Lord Bingham
of Cornhill explained indJanuzi v Home Secretdfythe corollary of the principle
there stated, to avoid the misuse of the postaiieternal relocation, is that the
reasonable possibility of relocation is accepted psoper consideration.

Importantly, whilst not embracing this Court's egach that "protection”
is a reference to diplomatic protectiabroad the House of Lords idanuzi
clearly found the textual source of a relocatiote rin the requirement that
refugee status has to be based wreli-foundedear of persecution.

Their Lordships explain that, if the applicant kkbreasonably be expected
to relocate to a place within the country of natidly where there is no fear of
persecution and where protection is available, tiheeor she could not be said to
be outside the country of origin "owing to a wealldhded fear". No well-
founded fear will then explain an unwillingnessioability on the part of the
applicant to claim protection from the country ationality which is the primary
and natural provider of such protection

73 Handbook on Procedures and Criteria for DeterminiRgfugee Status under the
1951 Convention and the 1967 Protocol Relatingh $tatus of Refugedd979;
revised in 1992). Set out in joint reasons at.[21]

74 [2006] 2 AC 426 at 440. See joint reasons ak[22

75 [2006] 2 AC 426 at 440 [7] per Lord Bingham; abd@lwin-Gill and McAdamThe
Refugee in International Lg\8rd ed (2007) at 125-126.
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The main point odanuziwas to cut back, for the United Kingdom, a view
expressed in some of the earlier cases and comnetihat the protection of
the country of refuge extended not only to protectirom the sources of
Refugees Convention-related persecution but alsqrtdection from other
human rights violations and deprivations. In hamgnowith the way the
relocation test has been grafted onto the Refug&msvention,Januzi was
expressed to take decision-makers back to the &t to the Refugees
Convention's purpose to provide a protection agapscifiedpersecutionand
nothing else.

Growing State practice There is a further basis for supporting a
relocation test, so explained. Whatever the legity of the early criticisms of
the expansion of a type of exception for the polsilof relocation within the
country of alleged persecution, the fact is thataicomparatively short period,
widespread State practice has now embraced thennai a disqualifying
alternative expressed in terms of the reasonaldenfemternal relocation in the
country of nationality.

A report by the European Council on Refugees axite€£° collects the
practice of many States. This practice is eviddnite numerous court and
tribunal decisions in fourteen European nationsvai as in Australia, New
Zealand, Canada and the United States of AmeAtifnough differences exist in
the way the internal relocation test is express&glained and applied, there is a
high level of acceptance of the hypothesis in @msfor another.

A feature of this outcome, in countries of commmefuge, is the reliance
on the recognition by UNHCR itself of the existermfesome such rule and also
by most of the leading scholars expert in thisdfielThus, UNHCR in 2003
published detailed guidelin€s specific to the topic of the "Internal flight or
relocation alternative" within the context of thefRgees Convention definition.
TheseGuidelinesconclude with the observatitn

"The question of whether the claimant has an iatieflight or relocation

alternative may ... arise as part of the holisticed®ination of refugee
status. It is relevant only in certain cases,ipaldrly when the source of
persecution emanates from a non-State actor. kxen relevant, its

76 European Council on Refugees and Exiles, Resé&aphr.

77 UNHCR, Guidelines on International Protection: "Intern&light or Relocation
Alternative" within the Context of Article 1A(2) tife 1951 Convention and/or
1967 Protocol Relating to the Status of Refug@93) ("Guidelines™).

78 UNHCR, Guidelines at 8 [38].
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applicability will depend on a full consideratioh all the circumstances
of the case and the reasonableness of relocatiamather area in the
country of origin."

International practice Against the background of this strong, largely
consistent national and international practice gnedqualified acceptance of its
legitimacy by UNHCR itself, it would be impossibénd undesirable for this
Court to deny this development in Australia alor@n legal questions of this
kind, national courts and tribunals must inform niselves of relevant
international developments. Having done so — dm\Je attempted to do in
these reasons — in the absence of some peculial |egal basis for departure,
they should seek to reflect the international apphoin their own municipal
decisions.

The operation of the internal relocation rule

Viewing relocation in context The conclusion of UNHCR, just quoted,
indicates, to my mind, the correct way in which aturate application of the
Refugees Convention (and hence, in Australia, 86(2) of the Act) will be
achieved by refugee claim adjudicators, the Trilband the courts.

In each case it is necessary to keep in mind tmpgse, under the
Refugees Convention, for which the reasonable piisgiof relocation is being
considered. It is not a free-standing prerequisitmdividual entittiements under
the Refugees Convention. Those entitlements ams¢he refugee applicant's
establishing a presence outside the country ofonality owing to a well-
founded fear of being persecuted for Refugees Qdiore reasons. The
postulated capacity to relocate is only relevasbiar as it casts light on the
guestion whether the reason for being outside thentcy of nationality is a
"well-founded" fear of the risk of persecution. pfopounded "fear" might not be
classified as "well-founded" if, instead of seekimgtection from Australia, it
would be reasonable for the applicant to rely andriher country of nationality
to afford the protection at home by the simple eipat of moving to another
part of the country, free of the risk of persecutio

Ways of testing reasonablenesBy definition, an applicant for refugee
status is a person who has made the applicatioprédection outside the country
of nationality. Flight to the country of refugendathe necessity of building a
new life there (generally starting with few, if angssets and with various
disadvantages), ordinarily indicates that the reéugpplicant will have accepted
as tolerable risks and burdenseaternalrelocation. But would not the prospect
of internal relocation always be more reasonable and therelojude the
requirement of external protection where internalocation was or is a
reasonable option?
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A review of the literature suggests that this ¢asion will not invariably
follow, either as a matter of fact or law. Thusternal relocation will not be a
reasonable option if there are logistical or safetgediments to gaining access
to the separate part of national territory thafliggested as a safe halerNor if
the evidence indicates that there are other ardrdift risks in the propounded
place of internal relocatidf) or where safety could only be procured by going
underground or into hidiff§ or where the place would not be accessible on the
basis of the applicant's travel documents or tiqgirements imposed for internal
relocatior®.

An inability or unwillingness on the part of thational authorities to
provide protection in one part of the country magkmit difficult to demonstrate
durable safety in another part of that coufitryin some circumstances, having
regard to the age of the applicant, the absendanoity networks or other local
support, the hypothesis of internal relocation meye unreasonabife In each
case, the personal circumstances of the appficatite viability of the
propounded place of internal relocafigrand the support mechanisms available
if an applicant has already been traumatised byahar feared persecutitin
will need to be weighed in judging the realism bé thypothesis of internal
relocation.

Variable country information In the nature of things, country information
available to refugee adjudicators is often expresdea high level of generality.
It may not extend in sufficient detail to establish a convincing way, the
differential safety of other towns, districts ogi@ns of the one country. The fact

79 European Council on Refugees and Exiles, Resé&aphbr at 8-9.

80 The Michigan Guidelines on the Internal Protectidlternative agreed to at the
First Colloquium on Challenges in International tRgfe Law, 9-11 April 1999, at
[13].

81 Hathaway and Foster at 384-385.

82 Hathaway and Foster at 391.

83 Hathaway and Foster at 383.

84 Hathaway and Foster at 386-387.

85 UNHCR, Guidelines at 6 [25].

86 European Council on Refugees and Exiles, Reséxaphkr at 12 [8.1], 52.

87 UNHCR, Guidelines at 6 [26].
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that in Australia the inquiry is relevant only teetwell-foundedness of the fear
of persecution on the part of the refugee applicaditates that, where otherwise
a relevant "fear" is shown, considerable care wied to be observed in
concluding that the internal relocation option isremsonable one when, by
definition, the applicant has not taken advantadgésananifest convenience and
arguable attractions.

Individual assessment and acting discreetly

The issue in S395/2002The appellant mounted a two-pronged attack on
the decision of the Tribunal in the present cassell on the reasoning of the
majority of this Court inAppellant S395/2002 v Minister for Immigration and
Multicultural Affairs® ("S395). That case was decided after the Tribunal
delivered the decision now in questton The Tribunal did not, therefore, have
the advantage of this Court's analysis.

S395involved a claim to refugee status by two homosaéxuen from
Bangladesh who complained of a well-founded feapasecution for reason of
their membership of a "particular social group"medy stigmatized homosexuals
in that country. The Tribunal had rejected thaneslan the basis of its finding
that the applicants would "live discreetly” if thesere returned to Bangladesh.
As such, they would not be persecuted. The mgjofithis Courtfound that the
Tribunal had erred in the exercise of its jurisdict by failing to consider
whether there was a real chance that the applicamidd in fact suffer serious
harm if they were returned and if people in Bangiidfound that they were
homosexual. The majority decided that refugeeieg@pls were not required to
take reasonable steps to avoid persecutory hatiisiinvolved them in a denial
of the basic rights to freedom from persecutionchithe Refugees Convention
is designed to uphold and safeguard.

In this appeal, the appellant had two complaintthe light of the decision
in S395 First, he argued that the Tribunal had failecatllress the question,
mandated byS395 of how and wherejn fact he would be likely to live if
returned to the country of his nationality. Hesd that, instead, the Tribunal
had avoided that essential question by superimgasipropounded obligation to
act reasonably, as by relocating to another padtkoéine. Alternatively, if this
error of general approach were not established, afygellant argued that a
specific jurisdictional error had occurred by thdbtinal's hypothesising not only
that he should relocate in Ukraine but that he wallange his occupation there

88 (2003) 216 CLR 473.

89 The Tribunal's decision is dated 30 April 200B.was handed down on 22 May
2003. S395was decided on 9 December 2003.
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and thereby submit to the very type of persecutwnich the Refugees
Convention was designed to prevent, discouragevemeke it occurred, redress.

The holding in S395 It was a common theme of the two joint reasons i
S395 that the Tribunal, in that case, had committedsgictional error by
superimposing an hypothesis that the applicants ldvarontinue to "act
discreetly”, on the basis that this was the redslenaay of avoiding persecution
as homosexuals in Banglad&sh The error in that case lay in classifying
members of the "social group” in question as betw#®se who would act
"discreetly" and those who might not. Moreovere trror lay in failing to
consider how the applicants in that case waualdact act and whether such
conduct would involve a real chance of persecutonone or more of the
Refugees Convention grounds.

The importance of the Tribunal's addressing itengibn to the way in
which the particular applicant would aict fact if returned to the country of
nationality, was emphasised in both of the joinasmns inS398". Thus,
McHugh J and | sai&

"The notion that it is reasonable for a persorat@taction that will
avoid persecutory harm invariably leads a tribwfdiact into a failure to
consider properly whether there is a real chancg@estecution if the
person is returned to the country of nationalityhis is particularly so
where the actions of the persecutors have alreadsged the person
affected to modify his or her conduct by hiding brsher religious beliefs,
political opinions, racial origins, country of natiality or membership of a
particular social group. In cases where the apptithas modified his or
her conduct, there is a natural tendency for thitial of fact to reason
that, because the applicant has not been perseicuted past, he or she
will not be persecuted in the future. The fallamderlying this approach
is the assumption that the conduct of the appliohinfluenced by the
conduct of the persecutor and that the relevargggetory conduct is the
harmthat will be inflicted. In many ... cases, howewe applicant has
acted in the way that he or she did only becaudbeahreat of harm ...
To determine the issue of real chance without dateng whether the

90 (2003) 216 CLR 473 at 487 [34]-[35] per McHughdaKirby JJ, 501 [82] per
Gummow and Hayne JJ.

91 S395(2003) 216 CLR 473 at 490-491 [43]-[44], 494-495][per McHugh and
Kirby JJ, 500 [78], 501 [83] per Gummow and Hayde J

92 (2003) 216 CLR 473 at 490-495 [43]-[58] per McHuand Kirby JJ (emphasis in
original). See also at 501 [82] per Gummow andri¢ajd.
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modified conduct was influenced by the threat ofnmhas to fail to
consider the issue properly ... The central questaiways whethethis
individual applicanthas a 'well-founded fear of being persecuted for
reasons of ... membership of a particular social gtbdu

In their joint reasons inS395 Gummow and Hayne JJ likewise
emphasised the need to consider whether, in faetparticular applicant would
be exposed to the real chance of persecution ifpipdicant were returned to the
country of nationality?:

"The central question in any particular case is thwethere is a
well-founded fear of persecution. That requireareiation of howthis
applicant may be treated if he or she returns @octhuntry of nationality.
Processes of classification may obscure the esdlgntidividual and fact-
specific inquiry which must be made.

Addressing the question of what an individuaéigitledto do (as
distinct from what the individuakill do) leads on to the consideration of
what modifications of behaviour it is reasonabledquire that individual
to make without entrenching on the right. Thisetyy reasoning ... leads
to error ... [The Tribunal] did not ask whether thgpallants would live
"discreetly" because that was the way in which tiweuld hope to avoid
persecution. That is, the Tribunal was divertedmfraddressing the
fundamental question of whether there was a welhfled fear of
persecution by considering whether the appellamiewikely to live as a
couple in a way that would not attract adversensitia."”

It follows that the common ground in the two joim@jority reasons in
S395was the need for the decision-maker to focus @bieron the propounded
fear of the individual applicant and whether it wasll-founded"; to consider
that issue on an individual basis and not, for edamby reference ta priori
reasonable conduct that could or might avoid peitsat, and to concentrate on
what would happen to the applicamtfact not what could or might happen if the
applicant behaved in a particular way that woulduce the risk of persecution,
as for example by behaving discreetly.

In the present appeal, the appellant asked, raboim my view, whether
there was a difference between requiring a persoriatt reasonably”, by
behaving discreetly as a homosexual in Bangladasth,requiring a journalist,
who had been propounding unwelcome political opisian one region of
Ukraine, to "act reasonably” by relocating to aeotpart of that country, so as to

93 (2003) 216 CLR 473 at 500 [78], 501 [83], 503][@&3mphasis in original).
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avoid upsetting persecutors, fear of whose condact led to the flight from
Ukraine to Australia and the application for proi@c as a refugee.

Subsequent conflict in the Federal Coufithe appellant's question, which
relates to the ambit of the application of the gipte stated ir5395 has been the
subject of differences of opinion in the Federalu@oof Australia. In
NALZ v Minister for Immigration and Multiculturalna Indigenous Affairé the
operation of the principle i8395divided a Full Court of that court.

NALZ was a case concerned with an Indian national vidianed a well-
founded fear of persecution owing to suspected ecimons with a Sri Lankan
separatist organisation. The suspicion was claitodze founded on his religion
as a Muslim and his engagement in the businessllaig electrical goods to Sri
Lankan nationals. The Tribunal refused refugeéusta It concluded that the
applicant's religion was immaterial. As to his weation, it concluded that "the
appellant could avoid future arrest by not sellatgctrical goods to Sri Lankan
nationals®. It decided that it would not be "unreasonablehi to avoid arrest
by so doing®. The question was whether this was but an impssibie
variation on the theme of "acting discreetly". Aajority (Emmett and
Downes JJ) thought not. However, the third juddadgwick J considered that
the Tribunal's reasoning involved the very kind efror that S395 had
identified”.

In rejecting this argument, INALZ, Emmett J suggested two reasons for
distinguishingS395. The first, he concluded, was a factual one, nartiely the
sexual orientation of the applicantsS3895could not be removed, by reasonable
action or otherwise, anywhere within Bangladeshe $ource of the persecution
was thus nation-wide and generaliSedin this sense it was like that faced by
persons in the class found to exiskinawar® (unprotected women in Pakistan).
Secondly, Emmett J concluded that the suggestadstangnt inNALZ (ceasing
to sell electrical goods) did not involve, in ifsedurrender of fundamental rights
of the kind protected by the Refugees Conventidegaies™.

94 (2004) 140 FCR 270.

95 See (2004) 140 FCR 270 at 279 [37] per Emmett J.
96 See (2004) 140 FCR 270 at 279 [37] per Emmett J.
97 (2004) 140 FCR 270 at 274-275 [13].

98 (2004) 140 FCR 270 at 281 [46].

99 (2002) 210 CLR 1.

100 (2004) 140 FCR 270 at 281-282 [49]-[50].
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Accepting that any question of "reasonable" adpasit (as in a
propounded internal relocation) will raise issuasahich minds may sometimes
differ, the reasoning of EmmettJ INALZ offers an acceptable way of
reconciling this Court's holding i8395with the by now well settled line of
authority in Australia and elsewhere, recognisimg éxistence of a consideration
of internal relocation, where that course wouldréasonable in the country of
nationality. Such relocation will be a permissidigpothesis, open to the
decision-maker, where it is neither contrary to fdes (ie, there is a local rather
than nation-wide source of persecution) nor cogttarthe essential purpose of
the Refugees Convention (which denies, as unrebmnan "adjustment” that
would involve undermining the central purpose & Refugees Convention of
protecting the important, but limited, grounds pkfsecution” specified in the
Refugees Convention).

Application of the relocation principle

Application to the first argument The foregoing analysis requires the
rejection in this appeal of any suggestion thatcbesideration of the reasonable
possibility of internal relocation would of itséde inconsistent with the language
and purpose of the Refugees Convention, as giventddy s 36(2) of the Act.

The overwhelming evidence of State practice, md@gonal opinion and
expert statements, concerned with the issue ofnateelocation, supports the
acceptability of taking that possibility into acewun judging a claim to refugee
status. Most such opinion and State practice gigessideration to the
reasonable possibility of relocation as relevanwtwether the "fear of being
persecuted” for Refugees Convention reasons, prmsal by the refugee
applicant, is "well-founded". This approach is sistent both with the holdings
of this Court on the meaning of "the protection"tieé country of nationality to
which the Refugees Convention definition is addrd$s and the decision
requiring that such claims be judged by referenoghat the individual applicant
fears and how the individual applicant may be &dat, in fact, he or she were
returned to the country of nationalfit

To consider what it is reasonable for the refuggaicant to do by way of
internal relocation is not to hypothesise supposeghsonable conduct such as
“living discreetly". This was rejected 8395 The supposed possibility of
relocation will not detract from a "well-foundedafeof persecution”, if otherwise
established, where any such relocation would, intte circumstances, be
unreasonable. It will be unreasonable where tpquad it amounts to an affront

101 See above at [58].

102 See above at [86]-[89].
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to any of the specified Refugees Convention-basedingls of persecution,
which éiEtBis the object of the Refugees Conventionptevent, discourage and
redress”.

When these principles are applied to the presase,cit is certainly
arguable that the Tribunal correctly approachedajgication of the relocation
test. It appears to have reached a conclusiortiibaource of the persecution of
the appellant was localised in the Chernovtsy megb Ukraine. That factual
determination was open on the evidence. It wasr@mply on that basis that the
Tribunal concluded that it would be reasonabletf@ appellant to relocate to
another region of Ukrain¥. Further, the consideration of relocation was
correctly perceived to be relevant to the issuavbéther, within the Refugees
Convention definition, the appellant's propoundeal fof persecution was "well-
founded". | remind myself again of this Court'stmiction that it is a mistake for
courts, considering applications for judicial revi®@f administrative decisions
such as those of the Tribunal, to conduct the veuiean over-zealous wéy.

On the other hand, one of the key requirementssted upon by both
joint reasons 18395 was that the Tribunal must consider hioviactthe refugee
applicant will act if returned to the country oftieaality. Necessarily, this must
be considered in cases where the internal relotabstulate is raised, bearing in
mind that the applicant will be expected to acsogmbly. However, the focus
remains on the refugee applicant personally and whact might occur. In the
present case, the Tribunal, uninstructed33@5 failed to give consideration to
this issue which was important to all of the majoreasons 5395

Application to the second argumentt is unnecessary for me to decide
finally whether, on his first argument, the presappellant has established a
constructive failure of the Tribunal to exercise farisdiction lawfully. This is
because the appellant is certainly entitled to esedcon his second argument.
This arose out of the Tribunal's thinking evidenttie following passad®@:

"If he went back to Ukraine and got work outsiderjwalism it seemed to
me he would not be at risk of further mistreatmeHte said that he will
always be a journalist ...

103 cf reasons of Callinan J at [106]-[107].
104 Reasons of the Tribunal at [55], [79].

105 Minister for Immigration and Ethnic Affairs v Wu&hLiang(1996) 185 CLR 259
at 271-272, 291.

106 Reasons of the Tribunal at [52] and [79].
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While he may not be able to work as a journaliseehere in Ukraine |
believe that he may be able to obtain work in thestruction industry as
he has done in Australia."

This reasoning involves a more specific and paldic error and the
appellant latched onto it. Effectively, the Trilahmot only propounded the
reasonable possibility of the relocation of the elgmt within Ukraine but that
the appellant would also change his occupation fjoornalist (where his
political opinions could still get him into troublso as to "obtain work in the
construction industry [in Ukraine] as he has doneAustralia®” (where, by
inference, his work would not cause him any trouble

In this approach, the Tribunal displayed a cleaoren its understanding
of the purpose of the Refugees Convention whicludes that of safeguarding
the appellant's right to have, and to express,'poditical opinion" in Ukraine
and not to be persecuted for it. That right iscHmlly within the protection of
the Refugees Convention. It cannot be a reasomalplstment, contemplated by
that Convention, that a person should have to atdomternally by sacrificing
one of the fundamental attributes of human exigemdhich the specified
grounds in the Refugees Convention are intendgdatect and uphold.

The Tribunal's perceived analogy to the appeHawork in the
construction industry in Australia was clearly arelevant one. In Australia,
there is no applicable inhibition on the appelamhtitlement to have and to
express political opinions, including in relatian dlleged corruption on the part
of public figures. By inference, the appellant i®in the construction industry
in Australia because considerations of languagecuadifications may make it
difficult for him to secure immediately equivalerployment here as a political
journalist. It appears plain that the Tribunal vagplying, in the appellant's case,
not only the hypothesis of reasonable internalcaion (which was acceptable)
but also the hypothesis of avoiding the expressibpolitical opinions in the
relocated place (which was not).

Orders
The appellant has therefore established jurisdieti error on the part of

the Tribunal. This attracts an entitlement to giali review which should have
been granted by the courts below. It follows tledief should now be granted by

107 Reasons of the Tribunal at [79]. See also jaasons at [31].
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this Court in terms of the orders proposed in thatjreasons. | agree in the
making of those orders.
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CALLINAN J. Subject to two matters, | agree withe reasoning and
conclusion of Gummow, Hayne and Crennan JJ.

The first point that | would make is as to the rayppiate interpretation of
the Tribunal's findings. | would not regard itl@@ving taken a stance that there
was an expectation or requirement that the apgetianld and should live
discreetly elsewhere in Ukraine: rather its firgdimas, | think, that, to the extent
that it was not unreasonable to require or exgettthe appellant should cease to
voice his political opinions wherever he might liveUkraine, and, accordingly,
taking it as a reasonable assumption that he wdoldso, he could not be
regarded as a relevantly persecuted person.

The second point that | make is that it is, wiglspect, too categorical to
hold that discretion with respect to membershiparoattribute of a social group,
properly defined is a necessarily unreasonableinemgent or expectation, or, if
it has to be exercised to avoid persecution, wdamin all circumstances that the
member is a persecuted person, or under threarsépution for the purposes of
the Convention relating to the Status of Refugees the Migration Act 1958
(Cth).

| would join in the orders proposed by Gummow, fiagnd Crennan JJ.






