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Summary

[1] Substantial amendments were made by the pe¢itito the petition and these are
reflected in the amended petition 12 of proces&rAents are made about the factual
circumstances in paragraph 4. The petitioner l&feAa with her husband and arrived
in the UK on 12 August 2005. They had a son, b&d&huary 2006 and a daughter
born 10 April 2008. The petitioner was unsuccessfller various attempts under

statutory procedures to claim asylum. Thereaftes dlovember 2008 the petitioner's



solicitors submitted to the respondent that argnapt to remove the petitioner from
the UK would amount to contravention of her rigatsgl the respondent’s duties under
Article 8 of the European Convention on Human Rsdhiereinafter referred to as
Article 8 ECHR) and that the respondent had nopery considered the petitioner's
claim in terms of the "legacy review" exercise. s a reference to an announcement
made by the respondent in July 2006 that there dvoella review of asylum claims
then outstanding. This is commonly known as thee@&ssolution Programme. In
support of the petitioner's case, various documenislodged with the petition were
sent to the respondent. The decision making wagedawut by an official acting on
behalf of the respondent. On 16 February 2009d¢kpandent rejected the
submissions in the decision letter, 6/1 of process.

[2] The case came before me for First Hearing winek held over two days

following a continuation. At my request, partiesyided a written outline of
submissions. These are contained in 14 and 150ckps. The wide issues covered in
the petition were narrowed during submissions beeaounsel for the respondent
conceded, as a matter of law, that the respondeetiching a decision in this case
required to take into account "as a primary consitien the best interests of the
children”. | refer to that as the "the principl€ounsel for the petitioner and counsel
for the respondent disagreed about the sourceirbich "the principle" flowed and
the implications thereof. The submissions focussegdaragraphs 13 and 14 of the

amended petition.

Submissions on behalf of the petitioner
[3] Counsel for the petitioner submitted that thewes ratification by the United

Kingdom on 16 December 1991 to the United Natioaswention on the Rights of



the Child (hereafter referred to as the UN ConwemntiArticle 3(1) provides
inter alia:
"1. In all actions concerning children, whether ertdken by public or private
social welfare institutions, courts of law, admirasive authorities or
legislative bodies, the best interests of the célildll be a primary
consideration”
At the time of ratification there was a reservatignthe UK regarding the control of
immigration. That reservation ceased to have etiact8 November 2008 prior to the
decision of the respondent in this case. Coundmhdted that in these circumstances
the principle that the best interests of the childuld be a primary consideration
required to be applied by the respondent. Coundehgted that the source of "the
principle" was Article 3(1) of the UN Conventioneleveloped his submission on
the basis that counsel on behalf of the respontentng conceded as a matter of law
that "the principle" applied, was wrong in conterglthat "the principle" was inherent
in Article 8 ECHR and wrong in his submission tfthe principle" was given effect
when Article 8 ECHR was considered by the responithetinis case. Counsel for the
petitioner also submitted that, in any event, i pihesent case the decision letter,
properly understood, demonstrated that "the priatipad not been applied in the
assessment which had been carried out by the rdspbn
[4] Counsel for the petitioner then consideredtdrens of the decision letter 6/1 of
process. He submitted that it was plain from tlieetehat no express reference had
been made to "the principle" by the respondenkpressing the reasons for the
decision. At best for the respondent, there wantative indication in the decision
letter of what might be best for the children. Theras some discussion in the

decision letter about the children and potentialligy of life. Counsel was critical of



the approach adopted in the decision letter farralver of reasons. Firstly, he
submitted that there was no concluded assessmeut i@ best interests of the
children. Secondly, the respondent in expressiayi#w that there was no sufficient
compelling factor appeared to proceed on the lhatsmmigration control is such an
important factor that there requires to be compegltieasons to alter the balance. It
was submitted that was to give immigration con&rbiigher or pre eminent status
which did not recognise the best interests of thielien as a primary consideration.
[5] Counsel for the petitioner referredNbnister of State for Immigration and Ethnic
Affairsv Teoh183 (1995) 183 CLR 273 at pages 289, 292, 303 86dRe referred
in particular to the passage at page 292 whiclkstat
" The question which then arises is whether thegite made her decision
without treating the best interests of the childhigsimary consideration.
There is nothing to indicate that the Panel orlnaister's delegate had regard
to the terms of the Convention. That would not erattit appears from the
delegate's acceptance of the Panel's recommendaébtine principle
enshrined in Art 3.1 was applied. If that were ¢hse, the legitimate
expectation was fulfilled and no case of procedurdhirness could arise.
It can be said that the delegate carried out anbalg exercise in which she
considered the plight of Mrs Teoh and the childrad recognised that they
would face a ‘'very difficult and bleak future'fifet respondent were deported.
On the other hand, she considered that the respbhdd been convicted of
very serious offences and this factor outweighed'tompassionate claims”.
However it does not seem to us that the Paneleodétegate regarded the best
interests of the children as a primary considenafithe last sentence in the
recommendation of the Panel reveals that, in comtgrwith the departmental
instructions, it was treating the good charactquiement ashe primary
consideration."
Counsel urged me to adopt the approach of the @Qotitat casend to consider that
"a decision maker with an eye to the principle eingld in the Convention would be
looking to the best interests of the children asiaary consideration, asking whether
the force of any other consideration such as imatigm control outweighed the best
interests of the children." He submitted that #spondent in the present case had not

carried out that exercise. The respondent hadawbtégard to the principle, had not



formed a view about the best interests of the obds a primary consideration and
then considered whether the force of any otheriderastion outweighed it. The
respondent appeared to elevate immigration coardthe" primary consideration
which required to be outweighed by other compeltegsons.
[6] Counsel for the petitioner then referred®e SSHD ex parte Gangadefi998]
INLR 206 at 207 and 218-219. It was submitted thatCommission approached
Article 8 ECHR as a straight forward balancing ek in which the scale starts
evenly balanced. The weight to be given to the idemations on each side of the
balance is to be assessed according to the indivaiicumstances of the case.
Counsel submitted that this approach to Article 8drrect and indicates that Article 8
does not imply the application of "the principlele submitted that, albeit in some
circumstances, Article 8 may involve consideratidthe best interests of the child,
that does not mean that in every Article 8 casesrevla child is involved, that there
will be such consideration taking into accountblest interests of the child as a
primary consideration. That is what is requiredAsiicle 3 of the UN Convention. It
is not sufficient therefore for the respondentl&na that for the purposes of the
present action consideration of Article 8(2) issmesessarily involves a consideration
of the best interests of the children as a princansideration. Counsel referred to
Thomas L.J. at pages 227-229 and in particulapfissage at 229D where he states:
"In the field of immigration, particularly decisienelating to deportation, the
interests of the child are not, and cannot, berpaumt or primary..."
[7] It was submitted by counsel that whatever "@iyi means, whether it means first
consideration or a pre-eminent consideration oretbmg similar, it does not mean a
balance "where the scales start as even." In Al=8ECHR cases, the balance does

start even and it follows that whatever principdes being used to determine Article 8



guestions, that does not impliedly and necesseoler an approach where the best

interests of the child is required by law to beianary consideration. Reference was

made to)Ahmedv Secretary of State for the Home Departn20@2 SLT 1347 and in

particular paragraphs 9-11. In paragraph 11, Lardrib Smith stated:
"The extent to which the petitioner can rely oniéle 8 of the Convention in
support of his argument that the respondent's idecigasWednesbury
unreasonable is set out in decisions of this acoukbdadou & SainiThe
weight to be given to the interests of childrencamsidering the application of
Article 8, is as set out iBangadeenThe interests of children require to be
weighed against the other considerations...."

[8] Counsel then invited me to compare Article 3tid UN Convention and Article 8

ECHR under reference favitav Minister of Immigratior{1994] 2NZLR 257 at

265. Cooke P stated:
"It would appear therefore that under the Eurog@anvention a balancing
exercise is called for at times. A broadly simgaercise may be required
under the two international instruments relevarthspresent case but the
basic rights of the family and the child are atstgrpoint. It is accepted by the
Crown that the case has never been consideredtfranpoint of view.
Consideration from that point of view could prodacdifferent result..."

Submissions on behalf of the respondent

[9] Counsel for the respondent submitted firsthgttthe respondent accepted that "the

principle" must be applied, but "the principle'nist a separate and stand alone

consideration. Counsel submitted that the issubeobest interests of the child as a

primary consideration is one which arises becausedspondent requires to address



Article 8 ECHR. Article 8 ECHR makes the followipgovision in respect of the right
to respect for private and family life.
"1. Everyone has the right to respect for his gevend family life, his home
and his correspondence.
2. There shall be no interference by a public autthavith the exercise of this
right except such as is in accordance with thedad/is necessary in a
democratic society in the interests of nationauség public safety or the
economic well-being of the country, for the prevemtof disorder or crime,
for the protection of health or morals, or for ghretection of the rights and
freedoms of others."
Counsel submitted that the respondent is entileatitiress "the principle” not
directly by considering Article 3 of the UN Convimt but as part of the balancing
process which the respondent requires to undentatieems of Article 8(2) ECHR.
Secondly, it should be noted that "the principketiefined in terms of "a primary
consideration” but it is not the over-riding coresigtion. Thirdly, "the principle" may
be outweighed by other important competing consiil@ns. Counsel explained that
the respondent does not accept that the UN Cororenti particular Article 3, is
justiciable but the issue does not arise in thegrecase as the respondent accepts
that "the principle" applies. The reason the regpoh accepts this is because the
principle is implicit in Article 8(2) ECHR.
[10] In developing his submission, counsel for tbgpondent referred Blaserv UK
[2001] 33 EHRR 1. Counsel recognised that the wasenot concerned with
immigration matters but related to relations amof®ily members. He accepted
that the discussion by the Court about the bestasts of children requires to be seen
in that context.
[11] Counsel submitted that his approach was sup@dry the approach adopted by
the European Court of Human Rightdlnerv Netherland§2006] 45 EHRR 14,
paragraphs 54, 57, 58 and 64. The Court in paradgs@8pnakes explicit that Article 8

includes criteria, namely the best interests anitHveeng of the child, and in



particular the seriousness of the difficulties whamy children of the applicant are
likely to encounter in the country to which the kgt is to be expelled. The Court
noted that this is already reflected in existingecaw which is referred to in
paragraph 58. Counsel submitted that the Courtewbkitognising the importance of
the best interests of the children also recognisatithese interests might be
outweighed by other considerations.

[12] Turning to domestic law in an immigration cext, counsel made passing
reference tAAG and orsy SSHD[2007] UKAIT 00082. He conceded however that
does not give much assistance with the issuesipitbsent case. Counsel placed
reliance o’vW & MO (Uganda)f2008] UKAIT 00021. That case considered a
number of issues, some of which were reversed paapeported at [2009] EWCA
Civ 5). The Tribunal in reviewing the decision b&timmigration Judge considered in
paragraphs 47-49 the best interests of a minod.chhilvas submitted that the
Immigration Judge had failed to accord due weighhe evidence from a social
worker that removal of the minor child would notibéher best interests. The
Tribunal supported the approach of the Immigrafiodge in paragraph 48. In
paragraph 49 the Tribunal reiterated that meregdesanent about the weight attached
by an Immigration Judge to a factor cannot give @igithout more) to an error of law.
Counsel submitted that the Tribunal and the ImntignaJudge gave consideration to
the best interests of the child involved as pathefconsideration of Article 8(2)
ECHR in the course of the consideration of proporiity which the decision maker
requires to undertake. Counsel referred alddSqIndia)[2009] EWCA Civ 544.
Paragraph 18 summarises the grounds of appealdevediby the Court of Appeal.
Paragraphs 19-22 is a summary of the submissi@septed. One of the issues in the

case was whether the Tribunal had placed insufficeight and/or had failed



adequately to consider the impact of the remov#hefappellant on a child accepted
and treated as a child of the marriage. It was @stdended that the Tribunal had
failed to make findings concerning the best intere$ the child. These issues are
considered in paragraphs 29 -31 and specificalparagraphs 32-36. The Court
accepted that the Tribunal had considered andctetleon the best interests of the
child. The Court also accepted that the Tribundl imade an evaluation of the many
factors in the case. On that basis the Court dicaocept that the Tribunal had erred.
The Court appeared to accept the approathnir. The Court specifically rejected a
submission to the effect that the best interesth®thild amounted to the primary
consideration. Lord Justice Ricks concluded in gaah 35
"...I do not accept the submission that the Tritbyaad other than the closest
and most anxious consideration to the best intedghe boy, who is
presently about five and a half years old. The Undd made express reference
to Uner (at paragraph 138), described the consequenchs appellant's
conduct leading to his deportation as causing fanas distress to the boy and
referred specifically to the loss of the opportymif a British education and to
greatly reduced contact with the appellant”
[13] Turning to the decision letter 6/1 of processnsel for the respondent
submitted that the use of the words "... is notsadered a sufficiently compelling
factor" does not bear the interpretation conterfde@y the petitioner. It is plain from
the decision letter that the respondent did givesicteration to the best interests of the
children in the context of the factors and consitlens which were placed before the
respondent. The petitioner did not submit that ergicular information presented to
the respondent was not taken into consideratiomvth@ught to have been or that a

relevant consideration was not taken into accolime. respondent is plainly



approaching the best interests of the children@®aary consideration in
considering the facts and circumstances in reldtofrticle 8(2) ECHR. That
approach is consistent with the case law prayeddion behalf of the respondent.
The approach necessarily involves balancing reles@msideration, some of which
may be considered of greater weight depending tip@eircumstances. The
respondent is not tasked with looking at the bastrests of the children first and
separately and then considering any other reles@miderations. That would be to
elevate the best interests of the children to "fivehary consideration and not "a"
primary consideration. Counsel for the respondehtrstted that on a fair reading of
the decision letter, the respondent did consideb#st interests of the children as a
primary consideration.

[14] Counsel submitted that the use of the wordsrlimary consideration" has a clear
meaning. It is not particularly helpful to subst#wther similar words such as
"special weight", "important consideration” or $irank importance”. It is not
disputed in this case that "a primary considerdtdwes not mean "the primary
consideration” and does not mean that the besestteof the child are to be regarded
as "paramount.”

[15] Counsel for the respondent conceded that & consideration and proper
interpretation of the decision letter, the Courswat satisfied that the respondent had
applied "the principle”, the decision could notstal was invited however to
conclude that looked at broadly, the respondentapgdied "the principle” and to
refuse the petition.

[16] There was some discussion, raised by the Cahaut the remedy if the Court

found that the grounds on which the decision weadenwere flawed but nevertheless



the result reached was correct when the propemasiapplied. Reference was made

to Andrewv City of Glasgow District Council996 SLT 814 at 818 I-L.

Response on behalf of the petitioner

[17] Counsel for the petitioner made the followr@mnments in relation to the case
law cited in support on behalf of the respondemt.sdbmitted thaGlaserwas not of
assistance. That case was not dealing with immagragsues and was dealing with
relations amongst family members in a differenttesn In relation tdJner he
emphasised that the interests of the child in falifé was affected by the removal of
the father. But in the present case, the problemoisnterference with the petitioner's
right to family life because the family are beimgrmoved as a whole. Article 8 is
concerned with family life, it is not focussed & toest interests of the child which
may be a separate issue. Referring@® & ors counsel submitted that the case was
not determined on the basis of best interestseo€hild but other reasons. He
submitted thav¥W and MO (Ugandalas similar tdJnerin that it was dealing with
potential separation of parent and child and irhstases there was an interference
with the family life of the children. It was subnetl that the essence of Article 8(2) is
that it is concerned with family life and does nequire that the best interests of the
child are given any consideration (primary or otfise) where there is no

interference with family life.

Discussion
[18] The issues in this case were well focusseddunsel and | am grateful for their
assistance. The case raise an interesting poprirafiple as well as requiring a

decision in the particular context of this case.



[19] It is not in my opinion helpful to try to sultsite other words to help explain the
meaning of Article 3 of the UN Convention whenatars to the best interests of the
child as a primary consideration. In domestic laacpedings in Scotland the Courts
have for long been used to interpreting and apglgiprinciple relating to the welfare
of the child as the paramount consideration. Thed&/tthe paramount consideration”
were originally reflected in the working text oetlUN Convention (1980
E/CN.4/1349) to which | was referred but the wonese not adopted into the official
text quoted in paragraph 3 hereof. "The princijpheArticle 3 of the UN Convention

Is not phrased in terms of "the paramount consiagranor in terms of "the primary
consideration”. In my opinion, both these formwas would give an importance and
affect the application of "the principle" in a wagt demanded by a principle which is
phrased in terms as "a primary consideration".

[20] In my opinion the principle of the best intst®as "a primary consideration”
carries with it the implication that, dependingtbe facts and circumstances of a
particular case, there may be other relevant censiidns which also may be
regarded as primary in importance and which mapenlg be taken into account. |
also consider that when one or more such considasatre taken into account, it
follows that in a particular case, one or morehafse considerations may outweigh
the best interests of the child.

[21] It appears also to be implicit in the subnoasson behalf of the petitioner that
Article 3 of the UN Convention lays down some higsndard protecting the
interests of the child so that even a mandatorgicenation of the best interests of the
child as part of the consideration of Article 8 ltbnot meet that standard and
therefore give effect to the principle. | do noteyt that. Article 3 of the UN

Convention does not elevate the principle to adrghatus which would be implied



by the words "the paramount consideration" or fihmary consideration". It is also

in my opinion not intended to be a reference toos interests of the child in the
very general sense which might be appropriate i@ peoceedings. What is in issue,
in the immigration context, is whether or not tleeidion affects the Article 8 rights

of the child. A failure to give consideration teethest interests of the child would not
in my opinion satisfy "the principle". The mere féltat a balancing exercise of
circumstances and factors is necessarily involaefiriicle 8 consideration, does not
mean that "the principle" is not given effect. Iy opinion a recognition that the best
interests of the child must be considered in tHartwang exercise is sufficient to give
effect to the principle that it is a primary coresigtion. Other factors or circumstances
may be omitted or discounted because they havbeawst given that status. But a
failure to address the best interests of the ¢hiltlcase where a child is involved, and
the decision maker is required to consider Art&IECHR would in my opinion
amount to a failure to give effect to "the prineipl

[22] | consider that the submission on behalf ef pletitioner to the effect that

Article 8 is concerned with family life and is Motussed on the best interests of the
child which may be a separate issue is misconceidttle 8 is plainly not confined
to respect for family life and issues may ariseuwlaochild's private life, even in
circumstances where there is no question of angragpn of the child from family
members. | do not consider that there is any dilfycin applying Article 8 with "the
principle” in mind. | do not consider that thereaisy inconsistency in applying "the
principle" merely because Article 8(2) ECHR invadwee balancing exercise. What is
being considered in immigration cases, such aprisent case, are issues relating to
the applicant who is now the petitioner in thesecpedings. It is recognised that an

applicant may have Article 8 ECHR protection. Ircamstances where an applicant



has a dependent child or children, they may alse Raticle 8 ECHR protection as
dependents albeit they may not have an indepertient in the immigration process.
The issue in dispute is whether the balancing éseiavolved in Article 8 ECHR
consideration does or does not imply the applicatiothe principle”. As is apparent
from the case law cited by counsel for the respofydmth the Court of Human
Rights and domestic courts have in some circumstaembarked upon a
consideration of the best interests of the childneconsidering certain issues in
relation to Article 8 ECHR. If it is accepted thiais necessary and appropriate in an
immigration context, where Article 8 is being catesied, to consider also whether a
child also may have the protection of Article & of the opinion that consideration
requires to be by reference to some standard. hhiews standard in my opinion
appears to be the best interests of the child. Wbhatd be consistent with the
international obligation in Article 3 of the UN Caention and with the approach
adopted in the ECHR and domestic case law.

[23] I do not consider that the authorities reledby the petitioner support the
position which he adopts. The decision making attibunal inMinister of State for
Immigration and Ethnic Affairaras taken in circumstances where the decision maker
required to treat "the good character requiremast'the" primary consideration. The
decision must be seen in that context. That ighesituation in immigration cases
like the present case. As | have stated there reatter considerations which in a
particular case may be a primary consideratiorl dotnot accept that any of such
considerations amount to a consideration which dibalve the status of "the primary
consideration”. The weight to be given to a corsitien will depend upon the facts
and circumstances and will require to be decidethbydecision maker. IRv SSHD

ex parte Gangadeethere were submissions that the best interegstseathild was



paramount. That is a different situation. Theredghing in my opinion inconsistent in
a balancing exercise in which the scales startlgwstanced with "the principle”.
What is important for judicial review purposes dadArticle 8 ECHR assessment
purposes is that the decision maker would not bidezhto omit a consideration of
the best interests of the children if that hasstiaéus of a primary consideration. If the
decision maker failed to consider "the principléigt might have consequences in
relation to judicial review. | consider th@avitais of little assistance. That case was
considered in a foreign jurisdiction in circumstasavhere parties did not appear to
have the opportunity to address the Court on thitemsaprayed in aid by counsel for
the petitioner.

[24] | consider that the case law prayed in aiccbynsel for the respondent which |
have summarised in paragraph 11 and 12 does |gpdguo his submission and
includes matters wider than family life. | note #atample thablneris not limited to a
consideration of best interests in relation to fgnRReference is also made to "the
validity of social, cultural and family ties withe host country and with the country
of destination” (paragraph 58). VAW & MO (Uganda)konsideration was obviously
being given to issues wider than family life loadito practical or cultural links
(paragraphs 47-48). Similarly DS (India)consideration of the circumstances of the
boy who was aged about five years extended beyamdyf considerations to include,
for example, educational opportunities (paragraph 3

[25] In this case the respondent has set out #éores she considered relevant to a
decision in relation to the very young childrene$a are narrated in the decision
letter in pages 4 and 5 and also as part of theideration of a number of factors in
pages 5 and 6. It is not submitted that the resprainidok into account some

irrelevant factor or failed to take account of samlevant factor in relation to the



children. | accept that reference is not madernmseto "the principle" but | consider
as a fair interpretation of the decision lettett the@ respondent did have regard to the
best interests of the children both present anddéufThe family are to be removed
together when the very young children have spelytashort time in the UK. The
interests of the children are considered undeouarheads and there is recognition
that, for example, the children might have a highaterial quality of life in the UK.
As | read the decision letter, the respondentiisytay out a balancing exercise which
includes reference to the best interests of thidem impliedly though the term is not
used explicitly. | consider that it is not essdrtiiamake explicit reference to "the
principle" albeit that would assist in making th@peoach of the respondent more
transparent.

[26] As the issue referred to paragraph 16 wadullytargued before me and is not
essential to my decision, | do not deal with that.

[27] For the reasons given | refuse the Petition.



