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ORDERS

(1) The Court directs that the title of the first resdent be amended to the
Minister for Immigration & Citizenship.

(2) A writ of certiorari shall issue, quashing the &g&mn of the Refugee
Review Tribunal signed on 24 January 2006 and rdtevn on
2 February 2006.

(3) A writ of mandamus shall issue, requiring the RefigReview
Tribunal to reconsider the application before ta@ding to law before
a differently constituted Tribunal.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G668 of 2006

SZILP
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal”’) handed down on 2 Februd§06. The
Tribunal affirmed a decision of a delegate of thmister not to grant
the applicant a protection visa. The applicantfran Nepal and
claimed a fear of persecution on account of actuanputed political
opinion.

2. The following statement of background facts is takieom the
applicant's outline of submissions filed on 4 Aug@)06. The
applicant is now thirty two years of age. He ardive Australia on
18 July 2005 (court book, “CB” 33) and filed an aApgtion for a
protection visa on 15 August 2005 (see Index torCiBaok).
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3. In that application he made a general claim thdeheed for his life in
Nepal (CB 19), at the hands of both the Royal NegglArmy and
members the Communist Party of Nepal (Maoist) (CB. 2His
statement in Nepalese was attached to this applgabut it has not
been reproduced in the Court Book (see CB index).

4. On 31 August 2005 the applicant’s solicitor wrote the Onshore
Protection Section of the Department on behalf ofumber of his
Nepalese clients, requesting that decisions nombde until he had
obtained translations of their evidence and docusng@B 35). The
reply, dated 21 September 2005, stated that desisimould not be
made prior to close of business on Friday 23 Seipeer®005 (CB 36).

5. The primary decision was in fact made on 11 Octd&¥#)5 (CB 39-
45), apparently prior to submission of translateztuiments. The
delegate found that the applicant had put forwardietail (at least in
English) of his claims (CB 45). His application ttee Tribunal was
lodged on 11 November 2005 (CB 47-50).

6. It was not until 6 December 2005 that the applisastatement, as
translated, was lodged. In it (CB 53-4) he madaintd to the
following effect:

. He was a member of the Limbu caste, which he desdras a
“pbackward and low caste tribe”.

» After the 1990 democratic reforms, elected leadersre
motivated by self interest, rather than serving tieeds of the
people.

. As the Maoists were the only party that opposed adtivities,
he joined the Maoists.

*  Whilst working openly as a volunteer teacher helarpd the
Maoist cause to the poor. He also assisted witlalsnand
accommodation for visiting Maoists, and helped theanhfire to
the office building of the Village Development Coritiee.

. He came to oppose Maoist methods of murder, kidngpp
destruction of infrastructure and collecting finehcontributions
by force. He also opposed the bombing of the cbmawer of
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the local airport, arguing that there should beaaport in that
area. After the airport was bombed he quit théypar

» After King Gyanendra began to rule by proclamation
1 February 2005 the army was given increased powtny of
the applicant’s Maoist friends were killed and som@ze arrested.
The applicant's name was extracted from these peapid the
army was seeking him out. To save himself he moted
Kathmandu for 2%2 months before leaving the couthinpugh
Tribhuvan Airport.

. He also fears the Maoists, because they normallpatcaccept
people leaving the party.

The Tribunal reported that at hearing the applicgait that he had
received a letter from the Maoists, demanding liegateturn to face his
punishment. It recorded that he tendered therletmstten in Nepali
with a Maoist letterhead, to the Tribunal (CB 88.7He also said that
he left the party after the airport was bombed iaréh 2004, and that
he stayed in the village for another year befor@ingpto Kathmandu.
In response to the Tribunal's question as to whyhhd not been
attacked by the Maoists while he was still in tllage he stated that
the organisation that he was working with was altheglinic with
overseas funding. It was looking after villageh®alth and water
supply. The Maoists, he said, were happy withvibek being done for
poor people (CB 88.8).

The Tribunal also said that it discussed independeilence with the
applicant, including that the authorities could ilgagetain the
applicant when he departed Nepal using his ownpoaissand that he
could relocate to India (CB 89).

TheTribunal decision

9.

After discussing the applicant’s evidence the Tmédumoved to extract
the independent information. This was in the forfnswanmaries of the
political and military situations in Nepal, the gdslity of relocation to
India, which ultimately played no part in the adtuaasons for

! The tendered letter is also not in the Court Book.
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10.

decision, and the use of fraudulent documents bgaMse asylum
seekers.

In its findings and reasons the Tribunal dismisedapplicant’s claim
to have suffered because of his caste (CB 94122heh addressed the
more substantive claims regarding his problems with Maoists and
the government. It did not accept these claims tha following
reasons:

1) It did not accept that he would have left the pamyg yet stayed
in the village for a further year, and that onlyemhhe left the
village did he become targeted as an enemy of theids.

i)  His activity with a western funded NGO, in the ligif the aims
of the “Peoples War”, would have been unacceptableghe
Maoists, particularly after he left the party.

i) Rather, the Tribunal found that he had fabricatsdclaims and
produced a fraudulent document.

Ilv) Had the government been pursuing the applicantoillav have
detained him at the airport upon his departure.

Thejudicial review application

11.

12.

The present proceeding began with a show causécapgph filed on
2 March 2006. In that application the applicansested actual
notification of the Tribunal decision on 2 Febru2806. On that basis
| find that the application was filed within timelhe application was
supported by a short affidavit by the applicant$icitor, annexing a
copy of the Tribunal decision. An amended applocatvas filed on
24 March 2006. The applicant now relies upon ah&mr amended
application filed on 8 September 2006.

The grounds in the further amended applicatioraar®llows:

1. The decision was capricious, arbitrary, and madeording
to humour or private opinion rather than reason gustice.
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Particulars

(@) The Tribunal neither produced or referred toyan
evidence whatsoever that could support a conclusion
that the applicant’s work with a western funded NGO
would have been unacceptable to the Maoists, in the
light of the aims of the “Peoples War”,

(b) The Tribunal neither produced or referred toyan
evidence whatsoever to the effect that Nepal had an
means of detecting people who were wanted by the
authorities, when such people were leaving the tgun
through Tribhuvan Airport in Kathmandu.

(c) The Tribunal reasoned from a premise that many
Nepalese documents are fraudulent directly to a
conclusion that the applicants document was
fraudulent.

2. The Tribunal’s approach to the issues in theli@ppt's case
would engender a reasonable apprehension in thel mira
hypothetical observer that the Tribunal had prejeddhose
Issues.

Particulars

See particulars to ground 1 above.

13. The final hearing of the application commenced ddeptember 2006
but was adjourned to permit the applicant’s legilisers to consider a
possible further amendment to the application tgerdahe issue of
compliance by the Tribunal with s.424A of tiMigration Act 1958
(Cth) (“the Migration Act”). A further adjournmentas necessitated
by my unavailability in December 2006 and the heganiesumed on
18 April 2007. In the event, there was no furtaerendment to the
application. The applicant’s legal advisers dedide issue should be
raised in relation to compliance with s.424A in tigit of an affidavit
by Melissa Jolley, solicitor, filed on behalf of ethMinister on
6 December 2006.
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The evidence

14. | received as an exhiBithe court book filed on 21 March 2006. The
court book is evidence of the Tribunal decisiore pgrocess followed
by it and the material available to it at the timieits decision. In
addition, | accepted three documents tendered byafpplicant as
evidence of country information before the Tribupnalavailable to it
which was not included in the court book but whiehs referred to in
the index of “CIS material” set out on page 96taf tourt book

Submissions

15. The applicant concedes that there may be a ratibasis for the
Tribunal findings that it did not accept that thgokcant would have
left the Maoists yet stayed in his village for ayand that only when
he left the village did he become targeted as amgrof the Maoists.
This is qualified by the fact that that finding @gyls in part for support
on the latter findings that the applicant’s activivith the western
funded NGO, in the light of the aims of the “PecpMar” would have
been unacceptable to the Maoists, particularlyr dfte left the Party
and that the applicant was thus found to have ¢ated his claims and
produced a fraudulent document. The applicant ¢aimp that that
purported letter from the Maoists was found to taidlulent without
any analysis of the document itself, but rather Heyerence to
generalised information about document fraud indled@he applicant
further complains that the Tribunal's finding th#éte Nepalese
government would have detained him at the airpbtha applicant’s
departure from Nepal if it had been pursuing hinsWwased on “mere
assumption”.

16. The applicant further submits as follows:

The Tribunal has a duty to give reasons for itsiglen (s 430
Migration Act).Included in that duty is that of niadx findings on
material questions of fact (s 430(1)(c)) and refegr to the
evidence or other information upon which those ifigd are
based (s 430(1)(d)). The High Court said Minister for
Immigration v Yusuf(2000) 206 CLR 323 that if the Tribunal

2 exhibit C1
3 exhibits A1, A2, A3
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does not make a finding on a fact it may be intethet it did not
consider that fact to be material. | submit that pgrity of
reasoning, if the Tribunal has not referred to eride or other
material upon which findings of fact are based, auf@ can
reasonably conclude that it had no such materiatj that indeed
this is the situation here.

In NADH of 2001 v Minister for Immigration(2004) 214 ALR
264, Allsop J said, with the concurrence of Moonel Zamberlin
JJ

12. The existence in any given case of arbitrary
unreasoned conclusions made without a scintilla of
evidence may lay a foundation for an argument that
the decision-maker moulded his or her fact finding
to reach a particular result. Such may also lay the
foundation for argument that the decision reached
was capricious, arbitrary, made according to humour
or private opinion rather than reason and justce,
that it was unreasonable: #8ev Anderson; Ex parte
Ipec-Air Pty Ltd(1965) 113 CLR 177, 18R v
Connell; Ex parte The Hetton Bellbird Collieries
Ltd (1944) 69 CLR 407, 43@ankstown Municipal
Council v Fripp(1916) 26 CLR 385, 40Foley v
Padley (1984) 154 CLR 349, 353, 37@uck v
Bavone(1976) 135 CLR 110, 118-1@orporation
of the City of Enfield v Development Assistance
Commission (2000) 199 CLR 135, 150.
"Unreasonableness" in this context may be seen as
embodying, at least, what Starke J saiBoucaut
Bay Co (In lig) v The Commonweal{i927) 40
CLR 98, 101, approved by Windeyer JRederal
Commissioner of Taxation v Brian Hatch Timber Co
(Sales) Pty Ltd1972) 128 CLR 28, 57. See also
Avon Downs Pty Ltd v Federal Commissioner of
Taxation(1949) 78 CLR 353, 360.

This case is not as factually complex B®\DH of 2001
However, the Tribunal’s findings of fact as to geif(ii) and 9(iv)
can fairly be characterised as, “...arbitrary unreasmw
conclusions made without a scintilla of evidenda’that respect
it may also fairly be said that the decision was dma
“...according to humour or private opinion rather thaeason
and justice, or that it was unreasonable.” It mdgaengender a
reasonable apprehension in the mind of a hypothktibserver
that the Tribunal had prejudged the issue.
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The same may be said of the Tribunal's conclusibaua the
Maoist letter. To reason from a premise that mangpdlese
documents are fraudulent directly to a conclusidmtt a
particular document is fraudulent without sayingytnng about
the document itself is at the very least arbitrand capricious. It
may also engender a reasonable apprehension inminel of a
hypothetical observer that the Tribunal had prejedghe issue.

17. The Minister submits that the reasons of the Trabuwshould not be
subjected to over zealous scrutiny. The Ministdrnsits that even if
the Tribunal made an error of fact, that does stdldish jurisdictional
error: Australian Broadcasting Tribunal v Bor{@i990) 170 CLR 321 at
387. The Minister also stresses the high threstiwdd must be met
before the Court can find jurisdictional error ometbasis of no
evidenceSchmidt v Comcar003) 77 ALD 782 at 786. The Minister
further submits that in order to establish error thg Tribunal in
drawing inferences of fact the applicant must dshbthat the
inferences were not reasonably open to the Tribunal

18. The Minister’s submissions continue:

There are two findings of fact under attack. Bo#reweasonably
open on the material. The first fact was:

“(the applicant’s) activity with a Western-fundedGKD
would have, in the light of the aims of the Madi&tsople’s
War, to have been unacceptable to the Maoistsicpktly
once he had allegedly broke with them over thealerit
activities.” [CB 94.6]

There were two sources for this which are set authe Court
Book: first, from the applicant himself, that theadiist Party
normally takes action against party leavers [CB 34.and
secondly, that the Maoists are “fighting to installsingle-party
communist republic” in Nepal [CB 91.5]. It doesitdke much
general knowledge to infer from these two piecemformation
that assistance from a former Party member givea Western-
funded aid organization (the success of which wdektd to
greater political stability) would be anathema tbet Maoists.
Recent experience in both Afghanistan and Iraq stippthis
reasoning (although the insurgents there are notenev
communists). Thus, two things may be said in résygabe attack
on this finding: while there is no express stateierthe effect of
the finding, there does not need to be; and, tiieremce drawn
by the Tribunal was reasonably open to it.
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The second finding under attack is that the lettdied on by the
applicant was fraudulent because there was matdaatuggest
that the use of false documentation is very comamoong Nepali
expatriates. The argument is that this was an eofdaw because
of the unspoken reasoning that “since many Nepadesements
are fraudulent, this one must be fraudulent”. Hoemvthis

argument not only misstates the evidence and eousig

describes the reasoning process but also confuses @& logic

with error of law.

The evidence went much further than is suggestedthby
applicant. The evidence goes to the “use of fatssuthentation”
by “Nepali expatriates”, a much narrower focus thamply

“Nepali documents”. While the difference is reatiply one that
goes to the relevance and weight of the informatidnis

important because to ignore it would be to arriee easily at a
conclusion that there was an error of law.

The true reasoning process starts with a findingt thihe

applicant’s story was unconvincing. In other worttse Tribunal

found issue with his credibility. Next, it had krefa information

that the use of false documents was “very commambragst
Nepali expatriates. The applicant was a Nepali ésipte and

relied on documents. The information was thus piigbaof a

finding that the document was false. There is rggestion that
the Tribunal reasoned from the information thamitist be false,
only that it was.

However, even if the Tribunal had employed the oreg
suggested by the applicant, that is, fell intoltiggcal error of the
undistributed middle it was only an error of logic and not one of
law.

Reasoning

19. The applicant’s protection visa claims are setaupages 63 and 64 of
the court book. In his protection visa applicat@npage 18 of the
court book, the applicant identified employmentaasolunteer at a
“friendship clinic” between May 1997 and Decemb868. This was
apparently the NGO referred to by the applicanbtethe Tribunal.
The applicant identified his employment with NGOtlas reason why

* Any form of categorical syllogism in which the rdid term is not distributed at least once; e.qg. All
crows are black, | am black, therefore | am a crow.
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the Maoists had not attacked during the year irctviie remained in
his village after he left the Party (court bookgea8).

20. The Tribunal considered general country informatrefating to the
political and security situation in Nepal (as wadl the possibility of
Nepalese receiving protection in India, which was nelied on by the
Tribunal). The Tribunal also had regard to infotima from The
Nepali Timesin 2001 that the use of false documentation wasy‘ve
common” among Nepali expatriates.

21. In its findings and reasons the Tribunal noteddpplicant’s claim to
fear harm from both the Maoists, whom he claimeduldotake
retribution on him for having left the Party, antiet Nepalese
authorities in their then current crackdown on NMé&oi The Tribunal
dealt with a particular social group claim, whishniot in issue in this
proceeding, and then accepted, on the basis op&mient country
information, that the political situation in Nepahs then marked by
violence and instability and that the Maoists ahd tmilitary had
committed human rights abuses and had targetec tht®m they
considered to be their enemies. The following gaph in the
Tribunal decision is the crux of its decision ais:

The Tribunal found the applicant’s evidence witlgaeel to his
claims of having been a Maoist member who subséigueft the
party and is now being targetted by them, to beoammcing and
does not accept his claims. The Tribunal findsngglausible, and
does not accept, that he should have left the @artythen stayed
in the village for a further year and that only exfthaving left the
village, that he became targetted as an “enemythef Maoists.
The Tribunal finds his activity with a Western-faddNGO would
have, in the light of the aims of the Maoists’ HegpWar”, to
have been unacceptable to the Maoists, particularige he had
allegedly broke with them over their violent adtes. Rather, the
Tribunal finds that the applicant has fabricatedstblaim, and to
have tendered a fraudulent document purporting éoflom the
Maoists, in order to remain in Australia. In makitigs finding,
the Tribunal also rejects his claim that his prawoalleged
membership of the Maoists would be the reason tbpaldse
authorities are now allegedly pursuing him. Theblinal notes he
departed Nepal using a passport issued in his camenand the
authorities, had they been pursuing him, would hemerehended
him at the airport upon his departure.
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22.

23.

24,

| accept that a tribunal decision which is capusioarbitrary, made
according to humour or private opinion rather thegison and justice is
thereby unreasonable in a sense demonstratingligtr@al error: see
NADH at [12], [130] and [135]-[136]Re Minister for Immigration; ex
parte Applicant S20 of 2002003) 198 ALR 59 at [34]-[37] and
Minister for Immigration v Yusuf[2000] HCA 30; (2000) 206 CLR
323 at [69]. There is also no doubt that pre juclget is sufficient to
establish jurisdictional error by reason of bid3ranichnikov v
Centrelink [2003] FCA 133 at [40]. Likewise, a reasonable
apprehension by a fair minded observer that theésdecmaker may
not bring an impartial mind to bear on the questionbe decided
establishes apprehended biAgplicant VCAT of 2002 v Minister for
Immigration[2003] FCAFC 141 at [36]. The question to be resdlis
whether the Tribunal did so grievously err.

In considering the Tribunal’'s reasons, regard mesthad to the
complete decision. The impugned reasoning mustdmsidered by
reference to the rest of the decision.

It was reasonable for the Tribunal to be conceatsulit the applicant’s
claim that the Maoists only threatened to harm hiter he left his
home village, more than a year after he left thetyPa Country
information, and the applicant’s own claims, showleat the Maoists
had a reputation for violence and that they deaisily with defectors.
The Tribunal was entitled to find that that claion its own, was
implausible. However, the applicant had advancedxplanation. His
explanation was that he was protected from the Msovengeance
while he worked with a western funded NGO. Théinal dismissed
that explanation on the curious basis that workmth a western
funded NGO would have, in light of the “aims of thkaoists’ peoples
war”, have been unacceptable to the Maoists. Gaddasthe Minister
suggested that the rationale for this finding west the Maoists wished
to destabilise Nepal and that the operations of B@dded to enhance
stability and hence would have been unacceptaltleetdlaoists. The
difficulty is that none of the country informatioaupported that
proposition. There was nothing to suggest thatethneas any general
objection, by the Maoists, to the operations oftesesfunded NGOs.

SZILP v Minister for Immigration & Anor [2007] FMCA92 Reasons for Judgment: Page 11



25. The Tribunal seems to have made its finding orbémes of the opinion
of the presiding member. The finding is criticad, avithout the
explanation advanced, the applicant’s claim wadaomgble and liable
to be rejected. This raises a further questionthdredecision makers
are entitled to base a decision upon their owniopin

26. There are several key principles which are relet@tite issue where a
decision-maker uses information in the decisionimgprocess which
he or she has authored, or where a decision-makerbased their
decision on their own knowledge. A tribunal is albeuse its own
knowledge in the making of a decision, however depg on how
that knowledge is used there is a risk the decisiaker may breach
the rules of procedural fairness.

27. The authorities support the principle that, undsg general law, a
decision-maker may use their own knowledge if thae is fully
disclosed to the applicant such that the applicantcomment upon it,
and only where the conclusion reached on the lodigisat knowledge
is of probative value and not an issue about wlegpert evidence
should be sought. A decision-maker must not, tloeegfuse his or her
own authored document or knowledge as a basis Her decision
without disclosing that use to the applicant, atohang the applicant
to comment on the material during the hearing.

28. This accords with the principle that a decision-erakiust bring an
independent mind to the inquiryDaniel Huluba v Minister for
Immigration (1995) 59 FCR 518. Arguably the use by the degisio
maker of information of which s/he is the author, €éxample, or using
pre-existing opinions or knowledge without considgr that
information in the context of the case at hand @ bringing an
‘independent mind’ to the inquiry.

29. In Huluba the issue was whether the applicant was deniecegdroal
fairness on the grounds that the decision-maker ri@dbrought an
independent mind to the review where there was bstaatial
coincidence in the language of the primary and rsé&ry decision-
makers — the second decision being given upon tamaf the
proceedings to the Tribunal. The Court held thawds obvious the
second decision-maker used substantial portiortheffirst decision-
maker’s report, due to coincidental language, whéwese portions
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30.

related to “critical findings”. Given that, the agbdound that it was
“more probable than not that the second decisiorkenadid not apply
an independent mind to the decision-making procemsd accordingly
there was a breach of procedural fairness.

Beazley J states at [38]:

Procedural fairness requires a decision-maker toplgpan
independent mind to the application subject of auilsirative
action. A decision-maker is entitled to have regtodresearch
and investigations carried out by others as welt@assessments
and reports and recommendations prepared by othershe
course of the administrative process. A decisiokenanay have
regard to and adopt, if thought appropriate, theagening of
some other person involved in the administrativacpss. Thus a
decision-maker could accept the reasoning of arcesffwhose
function it had been to provide a recommendation aould
adopt verbatim, such report or recommendation, pled at all
times that the decision was the independent decisib the
decision-maker. This case is different. The secdedision-
maker’s task was to make a new determination. Inglso there
would have been no breach of the rules of procddarmess for
the second decision-maker to read and considefrfitttengs of
the first decision-maker. However, procedural fasa required
that she reach an independent decision in the matte

Where adecision-maker has placed reliance on their own expertise

31.

32.

The Australian Administrative Law Servicgiscusses the applicable
principles where a decision-maker has placed rediaon their own
expertise, in the context of a discussion of thenkuistrative Appeals
Tribunal.

At [239A] the learned authors note:

The cases indicate that it is legitimate for AATmhers to rely on
their own background knowledge whether it be derivem their
training or from acquired experience on the AAT.hidwever, a
Tribunal proposes to reach a conclusion based @nkimowledge
of the members of a particular fact or in reliange particular

expertise, it is necessary for the AAT to indighte to the parties
so that no question of a breach of the rules ouratjustice

arises:Rodriguez v Telstra Corp Lt2002) 66 ALD 579T7eisdall

v Health Insurance Commissi¢2002] FCA 97.
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33. The learned authors go on to state:

It has been suggested that the expertise that reaglled upon
can only be that which has been derived from seroit the AAT
itself: Re Ernst and Repatriation Commissid®88) 15 ALD 93.
However, provided that the basis of the expertistthe intention
to rely on it is disclosed, it does not seem that gjualification is
necessary. Persons are appointed to the AAT becaliskeir
expertise. There must, however, be some basishtrntatter
relied upon: Collector of Customs (Tas) v Flinders Island
Community Assn(1985) 8 ALN N102 (reliance by Tribunal of
own knowledge of traditional Aboriginal conceptofnmunality
of property); Rodriguez v Telstra Corp Ltdabove, at 585
(reliance on personal medical knowledge where daxpeidence
necessary).

34. In Rodriguez v Telstra Corporation Ltf2002] FCA 30 the AAT
reached a decision in regard to a medical issuechwimo doctor
actually expressed in evidence. The Federal Couertarned the
decision of the AAT on several grounds, concludthgt the issue
about which the AAT had made a decision on thein Gmwowledge was
one which was required to be relegated to an expenther, if the
Tribunal had acted upon its own medical opiniohat not disclosed
that to the parties which would have given them dp@ortunity to
address it, which formed an error in the circumstanthat their
conclusion was not supported by probative evidence.

35. Kiefel J noted at [24]:

...In any event if a view is formed by a tribunal athigoes
beyond the opinions expressed by the experts deese, fairness
requires that it be disclosed and the parties péedi an

opportunity to address it.

36. And at [25]:

The Tribunal is not bound by the rules of evide(sx83 of the
Administrative Appeals Tribunal Act 191&th)) and may inform
itself in such a manner as it thinks appropriatéisTdoes not
mean that the rules of evidence are to be ignofidte more
flexible procedure provided for does not justifycidens made
without a basis in evidence having probative force...
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37.

38.

39.

40.

Kiefel J stated at [25] that a jurisdictional ermill be shown “when
the tribunal bases its conclusion on its own viewaanatter which
requires evidence.” Her Honour then in the santagraph adopted
the reasoning of the Full Court @ollector of Customs (Tasmania) v
Flinders Island Community Associati¢h985) 7 FCR 205 at 210; 60
ALR 717 at 722 saying:

...a Full Court of this court held that it was unjfiable, and
therefore legally erroneous, for a tribunal to bate conclusion
upon its own understanding of traditional aborigir@ncepts of
community ownership and interests, in the absenteany
evidence on the matter.

In that case Sheppard, Wilcox and Everett JJ leltlit was clear that
the Tribunal's understanding of aboriginal concepfscommunity

ownership was critical to its ultimate decisiont tbhat there was no
evidence before the court in this regard. Their ¢tloe state at
page 722:

The Tribunal is, of course, entitled to informeifson any matter
in such manner as it thinks appropriate; it is rmund by the
rules of evidence:s.33 AAT Act. However, it hasgldreen

recognized as the proper practice that a tribunélfact which

takes advantage of such an entitlement shouldasisdks action

and the sources of its information: deeiz v Canberra Rex Hotel
Pty Ltd (1974) 5 ACTR 1 at 7-8IcGale v Glad(1981) 36 ALR
81 at 91.

Kiefel J's reasoning was adopted by Madgwick J Military
Rehabilitation and Compensation Commission v SRGE&BA6] FCA
342. In that case the Commission claimed the AAd beaed in its
decision for,inter alia, making a decision in regard to certain medical
information on which it based its compensation a@n@r psychiatric
illness. The AAT assessed the medical evidenceigedvby various
doctors in the context of the factual evidencehs incidents which
had occurred whilst the respondent was at ADFA. Cbart held that
the AAT had not erred, and, relevantly for the pregsmatter, discussed
the use a decision-maker can make of their own leubye.

Madgwick J stated at [52]:
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A decision-maker such as the Tribunal, at least mwotebound by
the rules of evidence, is entitled to reason loycand to draw
inferences from expert opinions before it.

...if the decision-maker introduces a new view offéleés without
proper notice to the parties, a denial of theirhigo be heard
may occur. Subject to such matters, however, decisiakers are
not obliged to leave their capacity for reasoningdadrawing
inferences behind them when they come to dealthétievidence
of expert withesses. Where, as here, the tribunaludes a
member with a medical background, a conclusion tted

permissible scope of the drawing of inferences asnedical
matters has been exceeded should not be readiheshby a
supervising court. Nor does it appear that the unhbl's

reasoning could properly be said to have takenegitbf the
parties by surprise, so as to constitute a deniajpmcedural

fairness.

41. Madgwick J at [54] accepted the reasoning of Kidfel Rodriguezout
found that in this case the tribunal had fjgbne] beyond the opinions
expressed by the experts in evidendmit

the Tribunal merely accepted some of those opsnawer others
and logically applied the logic and doctrines inéet in those
opinions to a history of disturbing events at ADFAhere was a
basis for the tribunal’s decision in evidence tiad probative
force. In the circumstances, the tribunal did nomenit the error
of basing its conclusion on its own view of a matthich, being
expert, required expert evidence.

42. In Muin v Refugee Review Tribunal; Lie v Refugee Reviebunal
[2002] HCA 30 Justice Callinan said[@©1]:

There are also these aspects of the jurisdictiothef Tribunal.
There is no contradictor in the ordinary sense. Adave
observed, the proceedings are essentially inquisito The
Tribunal is not bound by the rules of evidencethds case shows,
it goes to many sources of information and actsnupwterial
that courts would not ordinarily receive and us@eTTribunal is
a specialist tribunal: its members hear many cased can be
expected to have accumulated a great deal of kumeleso far
as it is ascertainable, about other peoples anceottountries.
And the Act makes clear distinctions, in the waywhich | have
referred, between what the Tribunal must do andtwthanay, in
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43.

44.

45.

its discretion, do in relation to the gathering,aneg and use of
evidence.

It would have been procedurally unfair under theeagal law for the
Tribunal to base its decision upon the presidingniver’s opinion,
without disclosing that opinion to the applicant.have no evidence
whether the opinion was disclosed or not. In amgng s.422B of the
Migration Act excludes the common law fair hearinde. Further,
S.424A does not require disclosure of the Tribwnalkasoning
processes. It is certainly arguable that an opirbg the presiding
member, if used instead of evidence, may in circantes like the
present be ‘“information” for the purposes of s.4PWAbut the
applicant has chosen not to advance that argument.

Nevertheless, s.422B does not exclude the appredenbias
component of procedural fairness. The authoriteferred to above
establish in my view three things:

a) procedural fairness requires that a decision makest bring an
independent mind to bear on the issue to be decided

b) a reasonable apprehension that the decision maked o bring
an independent mind to bear equates to an appleheoisbias,
because a mind which is not independent may begicgd; and

c) reliance by a decision maker on his own opinion mstablish a
failure to bring an independent mind to bear, whene
examination of evidence is reasonably called for.

In my view, a fair minded observer would appreh#rat the presiding
member did not bring an independent mind to beathenissue to be
decided because he so lightly dismissed the ampkcecritical
explanation as to the reason why he was not hamwhdd he remained
in his home village, based upon nothing but an rapsion by the
presiding member as to the political motives akdlyi actions of the
Maoists. This finding is reinforced by the manner which the
presiding member dealt with the letter which, anface, was a threat
from the Maoists. The Tribunal assumed that théerdemust be
fraudulent because it had found that the appliteat fabricated the
claim which the letter supported. There was nolysiga of the
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46.

47.

48.

appearance or contents of the letter. Ratheretinexs a complete
unwillingness to pay regard to the letter.

Further, the presiding member’s assumption thatagh@icant would
have been unable to depart Nepal using his ownppéssf the
Nepalese authorities had been pursuing him wasuygborted by the
available country information. The finding wasexendary one in the
context of this case but there was no real consiaer given to the
ability of a person wanted by the Nepalese autlkesrito leave the
country legally. Rather, there was an assumpti@t such was not
possible. Raphael FM dealt with a factually simtase inSZIOK v
Minister for Immigration[2007] FMCA 618 where His Honour said at
[18]:

If the Tribunal expresses itself as failing to dmisfied that the
applicant was a Maoist and was not a person in whibm
authorities had an interest because he was abléetwve the
country, then the manner of his leaving the couninst become
an integer of his claim. This is particularly tltase when the
independent country information appears to corraer the
applicant. The Tribunal is not bound to believe #pplicant but
it is bound to indicate why it does not do so armbemt the
“poisoned well of testimoriydiscussed inRe Minister for
Immigration; Ex parte Applicant S20/20@¢2003) 183 ALR 58 or
other contradictory evidence this requires the Uinhl to embark
upon an investigation with the applicant of thattpaf the claim
that relates to those matters. The Tribunal canag® as the
reason for rejecting evidence that contradicts itsmsic
assumption that assumption itself. | am of thevwigat to do so
fails to conduct a hearing in a manner that allaiwe Tribunal to
reach its state of satisfaction in a reasoned maroreto give
genuine or real consideration to the material befdr A decision
reached in the absence of these requirements isaraecision
made within jurisdiction:Applicant M164/2002 v Minister for
Immigration (supra) per Lee J at [63]-[69]; per Tamberlin J at
[117]-[118].

Considering these issues in combination, | am fsadis that
apprehended bias in this case has been establishiegl.applicant is
therefore entitled to receive relief in the formtloé constitutional writs
of mandamus and certiorari.

| will hear the parties as to costs.
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