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DECISION: The Tribunal remits the matter for reconsideratiaith the direction

that the applicant satisfies s.36(2)(a) of the Mlign Act, being a person to whom
Australia has protection obligations under the ge&s Convention.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant atéetion (Class XA) visa under
s.65 of theMigration Act 1958the Act).

The applicant, who claims to be a citizen of theges Republic of China (PRC),
arrived in Australia and applied to the Departmaniimmigration and Citizenship for
a Protection (Class XA) visa. The delegate deciwedefuse to grant the visa and
notified the applicant of the decision and his egwrights by letter.

The delegate refused the visa application on tlegskthat the applicant was not a
person to whom Australia had protection obligatiander the Refugees Convention.

The applicant applied to the Tribunal for reviewtlod delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if theisige maker is satisfied that the
prescribed criteria for the visa have been satlsfie general, the relevant criteria for



the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 W@mtion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatinthe Status of Refugees
(together, the Refugees Convention, or the Conoehti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongaterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaileowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62;(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haji Ibrahim [2000]

HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 1412002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA @&804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention di&fin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@dR¢1) of the Act persecution
must involve “serious harm” to the applicant (s.@)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressieerious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshidenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official qualiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the produgbvernment policy; it may be



enough that the government has failed or is unéblprotect the applicant from
persecution.

Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigginion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not smely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ang@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a *feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulishor a far-fetched possibility. A
person can have a well-founded fear of persec@i@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fildatiag to the applicant. The
Tribunal also has had regard to the material re€eto in the delegate's decision, and
other material available to it from a range of sest

The applicant appeared before the Tribunal to gwedence and present arguments.
The Tribunal hearing was conducted with the assitgtaof an interpreter in the
Mandarin and English languages.

The applicant provided biographical details on f@66 and a brief typed statement
to the Department. He stated that he had not redeany assistance in completing the
form, although he also wrote that he was only dablespeak, read and write in



"Chinese". Of his biographical details he said tiatvas born in a province in China
He had married and before coming to Australia heghba self-employed. His family
remained in China. He had lived at a single addtkssughout his life.. He had

completed 12 years of education.

He stated that his PRC passport had been issuelima. He provided a copy of that
passport. He stated that he had had no difficubietsining it and had left China
legally via an airport.

In the typed statement he wrote that he had leit&Cand arrived in Australia on on a
visitor visa. He said that he had now decided afor a protection visa because he
was a "Falungong member in China", having starispractice "well before it was
banned in 1999". Falungong was forbidden in Chiveal been declared an evil cult
and its followers were persecuted. He had practisedretly after 1999. The
government in his area had sent police to lookHalun Dafa members (he did not
state when). He was one of the members in hisgéll&le said that once the police
found him he might be sent to a detention centigetbrainwashed and persecuted.

He claimed that the year before he came to Auatradéi discovered he had been
reported to the police by his neighbour after laisify had a dispute with him. The
police came to his home but he did not confesswkie worried that they would find
evidence sooner or later.

He claimed that he had been blacklisted by thd lpa@aernment and "there should be
some records in the computer system of customid'claimed that he had paid a
substantial amount to a "felon” to get a passpodt Australian tourist visa and run
away from China. It claimed that he was lucky hd hat been caught on departing
China by Customs. If he went back he would be ifledton the computer system
and would be jailed and persecuted by the polidadrarea.

He provided no documentary evidence in suppores$é claims to the Department.
The applicant gave oral evidence to the Tribunal:

He stated that the address he had given on thegbiart visa application form was his
official address listed on hisukoubut in fact he and his family had moved to a new
address, several years previously. This was reatedmmodation and he had lived at
this address until coming to Australia. His famitpntinued to live at that address. He
explained that he had married his present wifbattime.

As to whether he was required by the local Pubicusity Bureau (PSB) to register
his presence with them, he stated that there wemany migrant workers moving
from the countryside to the cities now that thealqmolice did not bother him until the
year before he left for Australia.. As to why omhe address in his village was listed
on the protection visa application form, and nog¢ tther address, he said that
according to PRC custom one only gave the addises=dlon the hukou. As to
whether anyone had helped him complete that foren,said that a friend, had
completed it for him as he did not speak English.dthimed that he knew what was
written on the form and in the accompanying statdmide stated that his friend had
since returned to China. As to why it was statednenform that no one had assisted



him in completing it, from which the Tribunal couidfer that the person who had
assisted him wanted to hide his involvement, theliegnt provided no clear
explanation.

As to how he was earning an income he said thawmed land in his village and that
currently and labour had the use of it. Since mg\vmthe new address he had done
only casual jobs.

Of his other family members he said that his sgdistill lived in or near the village.
His parents were deceased.

He stated that he had had 12 years of education.

Of his family's circumstances he said that hisdrkih were going to school and his
wife was working. She was still working at the timkethe hearing. He said he had
sent her money on one occasion from Australia. Awhether she was having any
problems, he said that she had to take care afttitdren so things were very hard for
her. Even his child had to find work during the saen holidays.

He stated that he only knew one person when heedrin Australia, that being the
above mentioned friend. They used to be schoolmates applicant had his contact
details before arriving in Australia, and his fidelnad been expecting him.

Of his claims relating to Falungong, he said thatttok up the practice for health
reasons many years ago. Many people did it in Higge and across China at that
time. He said that he was just one of many peofle went to a particular place in
the village to do the exercises in the open. Hggaao special role.

He said that in July 1999 Falungong practice becidlegal and the government took
action against practitioners. The county level R&8e looking for practitioners in
the village. Because he feared being caught by therdecided to move to another
area. | asked him if he had given up his Falungpngctice, as many other
practitioners had done at the time. He respondatiib had continued because his
health had benefited from it. It was good for bbik physical condition and his
mental health. He said that he did not tell hisswie was doing Falungong practice,
and that she had become aware that he was doinmdesdg practice about two
months after their marriage. She had not takemp iherself over the time because of
the crackdown on practitioners and she was a tpeigon. | put to him that at the
time she found out about Falungong practice wdslegal, to which he responded
that in 1996 daily newspaper g had published aplarattacking Falungong and in
April 1996 had said that practitioners had prowste told him that was my
understanding that this article was published i891%ot 1996. He disagreed with
this. He added that in 1997 survey was conducteb Falungong was deemed an
illegal organisation so by 1997 people were becgmainaid to practice it.

As to the form his Falungong practice took betwtt time and his departure from
China, he said that he only did the exercisessrbbdroom by himself, in silence. He
also read two Falungong publications, being Zhualnr-and Da Yuan Man Fa, both
having been written by Master Li. The former foalss cultivating people's minds
and spirits, while the latter explained the detaiflshe practice. He said that he had



taken these books with him when he left the villafye to why he had risks keeping
the books after Falungong was banned, he saichéhaeeded to read them in order to
practice. He had kept them in a hidden drawer salinet. He subsequently gave
evidence that he had misunderstood the questiothamndhe was referring to where he
hid them after moving house, and that while inuitlege he had hidden them under a
mattress. On this point | put to him that this sednto be an obvious place for the
police to look, and he indicated that he did natagHe stated that apart from the
above activities, he had done nothing else relatrigalungong in China.

As to whether there was any particular event thederhim decide he wanted to leave
China, he said that he had a dispute with his meigis. Somehow his neighbour
knew that he was a Falungong practitioner and tegdmim to the PSB. The police
came to his home and took him to the local polie¢éian. He was questioned there
and denied being a Falungong practitioner. He thleim that his neighbour was
making up a story about him, but they said therstrsurely be some reason for the
allegation. They told him they had contacted th® R& his village, but he did not
know if that was true. He told the Tribunal thag¢ faw required that he be released if
there was no evidence found against him within 8dré, and that he was released
after 24 hours. He claimed that they also seartiiethome but found nothing there
because he kept the books in the cabinet.

| asked him to comment on evidence available to Thbunal that a genuine
Falungong practitioner would not deny being a ptiacker if asked directly. He
disagreed, saying that it depended on the charafténe person and that he had
denied being a practitioner because he wanted da dakie police brainwashing and
persecuting him. | asked him what he understoodd&ias to say on this subject, and
he responded that Master said one should be ttuthitiin this case he had to avoid
persecution and had no choice.

| asked him if he had had any problems after Hisase by the PSB. He responded
that a relative had speculated that the local P&Bihmake enquiries about him at his
PSB in the village, and this had worried him. Hel liaen borrowed a large sum of
money which he paid to a travel agent to help hpplyafor an Australian visa. He
said that he then left China. | asked him why, gitkat he had had no further
problems with the police in the preceding severahths, he had considered himself
still to be at any risk. He did not explain thiseunctly. However he indicated that he
believed his assessment of the risk had been tdremause he had rung his wife
from Australia and she had told him that police bathe to the house asking where
he was and saying that he was a Falungong prawiti®he had told them he was in
Australia. | told him that it seemed remarkablynmidental and indeed was difficult
to believe that, having shown no interest in himirtyithe previous several months,
they had done this. He responded that the Tribomald ask his wife in China. | told
him that | did not propose to do this, in part hessashe may simply say what he
wanted her to say, and in part because the Chagbkerities were known to monitor
international calls and the Tribunal would not wishput her at any risk by referring
to Falungong in any context. He then stated thatethvas a person in Australia, Mr
X, who knew the story. The two had first met whieyt travelled to Australia on the
same flight. Mr X was also a Falungong practitiortég said that Mr X did not know
his history but knew that the applicant’'s wife hsald the police were looking for



him. He then agreed that Mr X had only heard the the applicant, and had no
independent knowledge of it.

| asked him why, on the protection visa applicafimm, his employment history was
listed as self-employed until his departure for thaig|a. He responded that he still
regarded that as his occupation. In China the hmldéukouwas divided into two
categories: “one village, one city”. People likenhowned land. They could not be
defined as casual city workers in any official domeunt.

As to his annual income in recent years, he sad tte total family income was a

small sum of RMB per annum. As to where he haddaime substantial sum of RMB

for his visa, he said that he had borrowed it tgrowvelatives from "someone who

asked for high interest". He said that none of iti@ney had yet been repaid but
agreed that it would not be good for his familyé did not repay it. He denied that he
had come to Australia just to earn money. He dzatlit was true his income was low
but he was able to sustain his life in China. Haiaot have left if it had not been

for his Falungong-related problems.

The applicant had submitted his passport in evideache Tribunal. He also brought
with him a further written statement, in which Hatsd that he had got that passport
in the year previous to his arrival in Australiatbat he could visit Country A and
Country B with "other tourists". | asked him whyyen that his income was so low,
he had been considering a holiday abroad. He rekgabtinat he had not actually been
planning to go to those countries and that theswsare necessary to get the passport.
| put to him that it was not normally necessarj&ve any visas in order to be issued
with a passport in China. He agreed that he hadhgopassport first, and then the
visas, but explained that if one wanted to getsspart through a travel agent one had
to say one was planning to travel. It was diffidolt him because the authorities in his
hukouarea probably knew of his Falungong backgroundinigaquestioned many of
his fellow practitioners in 1999, and it might befidult for him to get a passport
through them unless he did it through a travel agartravel agent would not help
him unless he said he wanted a visa. As to why &eted a passport at all, he said
that he had been thinking of leaving China and lieahad feared persecution because
he had been a Falungong practitioner. He did noy tleat he had not been persecuted
at all at that time, but said that he feared thB R®uld come sooner or later. | asked
him if in truth he had left China because he wariteéarn a better income, and he
reiterated that the only reason he had left wasilms he feared the police would
come sooner or later.

He stated that he knew the Falungong “tutor” fa #nea where he currently resides,
Mr Y. Mr Y knew him as a practitioner, as did somher practitioners, who he
named. All these people were in a single groupisnahea, which studied Falungong
principles at Mr Y’s house one night a week. Theliaant also stated that he did
Falungong practice in a park in the area every dbg,given time. He had been doing
S0 since a month after his arrival in Australia.tdsvhy the website of Falun Dafa in
Australia listed the area’s session time diffengniee http://www.falunau.org/ ,
accessed date), he stated that people arrivedebefiod but the practice actually
started and finished at the times he had given.



In evidence he submitted a letter in Chinese whielstated was from Mr Z. He read
it aloud and it was interpreted as follows:

...the honourable Member, | came to know [the appticat the practice site in
[town]. Ever since we met we have practiced 2-38mach week, and every [one day
per week] studied together. We have participatedemonstrations together several
times. It has been eight years since the Chinesen@@mist Party took action against
Falungong on 20 July 1999. The whole world is appgdaor the persecution of
Falungong practitioners to end. The reason | wotkay is because | believe Falun
Dafa really helps people. Please give him a ché&rcpersonal freedom and freedom
of belief. Sincere regards, [Mr Z date].

The author provided his home address and mobégleine number.

The applicant stated that he had tried to get sofioemation about Falungong after
arriving in Australia, and had found the Falungaitg in his area when he met Mr Z
by chance.

The Tribunal asked him a number of questions abaliingong practice and theory,
all of which he answered readily, in detail andnwiit any apparent difficulty.

As to his protest activities in Australia, he resged that he had been in the Chinese
Communist League in China (a youth organisatiorAustralia and had participated
in a large protest in which he and many other glplguit their membership of all
CCP organisations. He had also participated inradhmilar protests. As to why he
had not participated in similar activities untitemtly, he said that he was working at
the times of the regular protests in his area &ad the time he participated in the
protests was a significant month for practitionemsmuch protest activity occurred in
that month. He said that he had participated tlaar ybecause the government
persecuted practitioners. | asked him why, giveat this had been occurring since
1999, he had become politically active only aftes larrival in Australia. He
responded that he had dared not do so in China& keone would persecute him for
doing the Falungong practice. He did not disputd there were informers working
for the Chinese authorities in Australia, but stidt he did not consider his family
would be at risk in China because of his activiaeghat was not “how it worked” in
China.

| told him that | would have to consider whetherhtael participated in these activities
in Australia solely to enhance his applicationtfoe protection visa. He indicated that
he understood this.

Two Statutory Declarations and two translated statéds were submitted after the
hearing. They were written by Mr/Ms A (dated), MEMB (dated), (the Statutory

Declarations), Mr/Ms C (dated) and Mr/Ms D (datedach provided their contact

details. Each confirmed that they participated aluRgong practice sessions and
studied with the applicant on a regular basis. dimhors of the statutory declarations
each confirmed that they had met him at the locating area in a park shortly after
the applicant’s arrival in Australia, and that tHead participated in protest activities
with him



Evidence from other sources

The practice/philosophy/religion that is known adufRgong was founded in 1992 in
China by Li Hongzhi, who is known to his followeas Master Li. It is based on the
traditional Chinese cultivation system known asoqig but is novel in its blending of
gigong with elements of Buddhist and Taoist phifgso Other terms such as Falun
Dafa and Falun Gong are used in relation to theem@nt. The term Falun Dafa is
preferred by practitioners themselves to refer e overarching philosophy and
practice (UK Home Office 200Revolution of the Wheel — the Falun Gong in China
and in Exile,April). There is no question that Falungong prorsagalvationist and
apocalyptic teachings in addition to its gigongedats. Despite its own protestations
to the contrary, it also has a well-organised aadhmologically sophisticated
following and has deliberately chosen a policy ohfcontation with authorities
(Human Rights Watch 2002)angerous Meditation: China's Campaign against
Falungong February; Chang, Maria Hsia 200#alun Gong: The End of Dayslew
Haven, Conn., Yale University Press, pp. 14-2499].-

Falungong first came to the attention of PRC aitlesr after demonstrations by its
adherents in April 1999 in Tianjin, and later tmabnth outside the Zhongnanhai in
Beijing. The initial government crackdown agairtdbegan in late July 1999, when a
number of government departments implemented césti measures against the
movement, banning it and issuing an arrest ordekifélongzhi. The movement was
declared an “evil cult” and outlawed in October 99®hang, M.H. 2004Falun
Gong: The End of DaydNew Haven, Conn., Yale University Press, pp.8-U&;
Home Office 2002Revolution of the Wheel — the Falun Gong in Chind & Exile,
April (\NTSSYD\REFER\Research\INTERNET\UKhome\Batihs\China-
FalunGong-2ndEd-2002Nov.htm).

From July 1999 on, Falungong protests were couditeyepolice roundups in which

thousands of practitioners were detained in pdbc&ups and makeshift facilities for

short-term "reeducation”. The crackdown was accangoiaby a coordinated media
campaign by China’s public institutions, highligigi the alleged dangers of
Falungong and attempting to justify the crackdofram July 1999 until the end of

1999 a “legal infrastructure” to counter Falungomgs erected: the banning of CCP
members, civil servants and members of the militeding part in Falungong

activities; the introduction of restrictions on &gpfficers representing Falungong
practitioners and a circular calling for confisocatiand destruction of all publications
related to Falungong. Falungong internet sites @ésoe under attack.

By October 2000, a year after the "evil cult" redidns went into effect, the
government was demonstrating less and less tolerfomaank-and-file practitioners
who continued to defy the government by participgatin protest rallies. Instead of
sending them back to their hometowns for "transédrom,” they were immediately
detained.

Reports suggest that a series of increasinglyicése measures was implemented
during 2001. Such measures included the utilisambnmore severe sentences,
allegedly incorporating the use of psychiatric itasions to detain and “re-educate”
Falungong practitioners; an increase in systematid state sanctioned violence
against Falungong practitioners; an escalated papma campaign against



Falungong, repeatedly reinforcing the governmemntéssage that the group was an
“evil cult” which posed a threat to Chinese socieiynd the utilization of state
institutions such as the police and universitiesdmbat Falungong. Reports suggest
that PRC authorities also attempted to restrictnlio#ement of suspected Falungong
practitioners within China; to prevent the interoaal press from covering the
activities of the Falungong movement, and launclaingffensive against the internet
structure underpinning the effectiveness of theifrgdng organisation in China.

The measures employed by PRC authorities durind 2@$fe met with some degree
of success: by late 2001 many reports were suggestiat Falungong had been
effectively suppressed as an active and visiblamsgtion within China. The success
of these measures also necessitated a change icotiduct of the Falungong

organisation in China itself. While there had beerdramatic abatement in the
visibility of Falungong activities within China, ¢he were increasing reports
highlighting demonstrations in China by foreignldelers of Falungong. These
demonstrations had been met with strong resistiiooe PRC authorities, with the

arrest, temporary detention and expulsion of fardtglungong adherents commonly
reported (Human Rights Watch, 200Rangerous Meditation: China's Campaign
against FalungongFebruary; UK Home Office, 200Revolution of the Wheel — the
Falun Gong in China and in Exilépril; Pomfret, J. and Pan, P. P. 2001, ‘Tortisre

Breaking Falun Gong\Washington Post August).

In 2006 the US State Department said as followsiathe treatment of practitioners:

Government continued its repression of groupsithategorized as "cults” in general
and of small Christian-based groups and the FalemgGin particular. Arrest,
detention, and imprisonment of Falun Gong practérs continued, and there have
been credible reports of deaths due to tortureadn$e. Practitioners who refuse to
recant their beliefs are sometimes subjected tehhiaeatment in prisons, reeducation-
through-labor camps, and extra-judicial "legal ediomn" centers. Falun Gong
adherents engaged in few public activities withimr@ during the period covered by
this report, perhaps due to the strength of theeBowent's campaign against the
group. However, there were continuing revelationsua the extra-legal activities of
the Government's "610 office,” implicated in modieged abuses of Falun Gong
practitioners. (2006, US State Department, Intéonat Religious Freedom Report
2005, released by the Bureau of Democracy, HumghtRiand Labor).

Household registrationtikou

According to a 2005 issues paper by the Immigraéind Refugee Board of Canada
(IRB) “the hukouis mandatory for all PRC citizens aged one momith aver’(IRB
2005, China: Reforms of the Household Registration Sygtdokou) (1998-2004)
February, Section 7.2.3 & 7.2.4, p.10). TRegulations of the People’s Republic of
China on Residence Registratistates that the unit of residence registratiorhés t
“household”. According to these regulations citemay only register as a permanent
resident in one household and should registereapliice of their everyday residence
(‘Regulations of the People’s Republic of China orsi@nce Registration’ 2001,
Chinese Law and GovernmeXnl. 34, No.3, Article 5 & 6, p53).



A 2007 report states that a number of individuizds butside their stipulated urban or
rural hukouregion:

most individuals who are classified as rural irstmanner hold a rural hukou, and
similarly for those from urban areas, there areumlmer of individuals who hold a
rural hukou but live in an urban area and vice ae(Borter, M. 2007, ‘Imbalance in
China’s Marriage Market & its Effect on Intra-Holedd Resource Allocation’
University of Chicago website, 24 April, p9
http://home.uchicago.edu/~mporter/china_apr2007~pai€cessed 20 June 2007).

Another report notes Government estimates thatethegre at least 120 million
migrant workers who had moved to cities in searfcivark. As China struggled with
the social effects of a widening rural-urban divitleere had been growing calls to
reform thehukousystem, owing to the fact that millions of farmaegl illegally been
moving to towns and cities in order to find workcodrding to the Research Institute
of Population Science at the Chinese Academy ofiab@&riences in Beijing, the
system denied migrant workers their fundamentéditrigs a Chinese citizen to be
treated equally - a Beijing resident earning ldent2,500 Yuan (US$313) a year
could receive monthly subsidies, medical insurarecgension and even low-cost
housing, in contrast to the few benefits givendorfers living on the same income.
Education for migrant children was an equally cowgrsial topic, with migrant
families often charged discriminatory tuition fessurban schools - a practice that
was officially prohibited. Each migrant worker fexample, had to pay between
20,000 and 30,000 Yuan (US$2,500 to US$3,750) fahidd to enrol in a local
primary or middle school (Rong Jiaojiao, 2007, “@&hiHukou 'an obstacle to market
economy", China Daily, 21 May, China Daily website
http://www.chinadaily.com.cn/china/2007-05/21/cante876699 2.htm, accessed 23
May 2007).

Passports/exit from China
In a 2005 advice on passports for Falungong prawcéts DFAT stated:

China’s Entry and Exit Law states that the follogvigroups of people shall not be
given approval to leave China: (1) defendants imical cases or criminal suspects
confirmed by a public security organ, a people@cprator ate or a people’s court; (2)
persons who, as notified by a people’s court, skl denied exit owing to
involvement in unresolved civil cases; (3) conuicfgersons serving their sentences;
(4) persons undergoing rehabilitation through laband (5) persons whose exit from
the country will, in the opinion of the competemipadrtment of the State Council, be
harmful to state security or cause a major lossatonal interests. The Ministry of
Public Security (MPS), which administers the lawas ladvised that these five groups
of people are not allowed to obtain passports.

MPS has wide powers to interpret who may be demigplassport. Local public
security organs could conceivably deny a known i&ong practitioner a passport.

If a person was detained and tortured by the Chimeshorities for practising Falun
Gong it is conceivable that the local public seguauthorities would deny him or her
a passport should the person apply (DIAC Countrforination Service 2005,
Country Information Report No. 05/43 — Chinese pasgs for Falun Gong
practitioners (sourced from DFAT advice of 9 August 2005), ligAst).



DFAT has also advised that the Chinese authordieck all outgoing passengers
against “alert” lists, which operate at railwaytstas, airports and border crossings.
Although DFAT had not been able to obtain compreheninformation on alert lists
it confirmed that Chinese citizens subject to drvearrants would be on the lists. It
would be likely that people under investigation lartwhom a formal arrest warrant
has not been issued would also be on the lists (D@ountry Information Service
2006, Country Information Report No. 06/42 — China: Fdilasylum seeker return
decision (CISQUEST ref 8639sourced from DFAT advice of 7 August 2006), 25
August; DIAC Country Information Service 2006puntry Information Report No.
06/65 — China: Passport and exit arrangemergsourced from DFAT advice of 8
November 2006), 10 November).

The Passport Law of the People’s Republic of Chaffactive as of 1 January 2007
states that a passport shall not be issued tog@itapt for the following reasons:

He does not have the nationality of the PeoplejsuRbc of China;

He is unable to prove his identity;

He cheats during the process of application;

He has been sentenced to any criminal punishmenhtisaserving the sentence at
present;

The people’s courts notice that he is not permitiedeave China because he is
involved in pending civil case;

He is a defendant or criminal suspect of a crimaaale; or

The competent organs of the State Council belibathis leaving China will do harm
to the state security or result in serious lossdké benefits of the stat€he Passport
Law of the People’s Republic of ChjnBromulgated by the 21st Session of the
Standing Committee of the 10th National People’sdfess of the People’s Republic
of China on 29 April 2006 and effective as of 1 uky 2007, Beijing Review
website, Article 13 http://www.bjreview.com.cn/dasant/txt/2006-
12/14/content_50706.htm — accessed 16 February)2007

FINDINGS AND REASONS

The applicant has submitted his PRC passport aeeee of his nationality. On that
basis | am satisfied, and find, that he is a naliofthe PRC.

It is clear from the evidence from the sources abdluman Rights Watch 2002, U.S.
State Department 200& al) that the treatment of some Falungong practitioner
China since its banning in 1999 has involved seribarm and systematic and
discriminatory conduct by the PRC authorities. | satisfied that, if the applicant was
a genuine Falungong practitioner in China, he wdade faced a real chance of such
treatment if he had not hidden his practice froosthauthorities.

As to his claim to have been Falungong practitianeChina for many years, | have
had regard to the following:

| consider plausible his claim to have moved fromillage to an urban area. That
claim is entirely consistent with the general coyntformation about the huge
numbers of rural workers migrating to urban arega$laving there illegally. Although

the oral claim is not consistent with the briefdyimphical details on the application



forms, there is nothing to suggest that the applibad access to professional advice
when a third party completed the forms, and | actiesd he may have assumed it was
the details contained in his household registratemord that he should record on the
form rather than his illegal residence and casogdleyment in an urban area.

| have some doubt that he was briefly detained blce in the year before he
travelled to Australia because a neighbour dobledim as a Falungong practitioner,
simply because he gave evidence that he only di@xercises in private, in his home,
and in silence. It is therefore unclear how a nedyin could have known of his
practice. In any case he claimed that the polideased him within the period
required by law and that, at least until he lefif@hsome months later, they had no
further suspicions about him of which he was awé#rehis incident did occur, it
illustrates no more than that such allegationsr@adily made for personal reasons in
an environment in which a particular group facescidminatory treatment by the
authorities.

However, other factors enable the Tribunal to lisfsad, albeit with the reservations
referred to below, that the applicant took up Fgbmg practice while in China. The
most important is that his level of knowledge abBatungong practice and theory
illustrated a genuine and comfortable familiaritithnit. With prolonged and intense
study that knowledge could have been gained, ofsepun the several months since
he commenced Falungong practice in Australia. Hawven my view it would be
unreasonable to find that that is what has occuraed | propose to give him the
benefit of the doubt and accept that he gainedkiatviedge while in China.

Secondly, | also have regard to his generally modasns about his level of activity
in China. He described himself as no more thanrdmary practitioner doing group
practice, for health reasons, along with many othitagers before 1999. He did not
claim to have had any contact with the PSB in hilage after the crackdown on
Falungong commenced, and did not claim to have bemived in any Falungong-
related activities after that apart from doing éxercises, in silence and in private, at
his home.

| accept that he was an ordinary Falungong praogti in China and that, as he has
claimed, he continued to do the practice in privatéhe years after Falungong was
banned.

As to how he was perceived by the PRC authoritieerwhe was issued with a
passport and left China, | note the evidence aldjoasa DIAC (2005) that “local
public security organs could conceivably deny avkmd-alun Gong practitioner a
passport”. | infer from the applicant’s ability tidotain a passport in the year prior to
his arrival in Australia that the local PSB in thigkouarea did not regard him as a
“known Falun Gong practitioner”. He also left theuatry legally and without
difficulty. That is consistent with the evidencdalicating (DIAC Country Information
Service 2006,Country Information Report No. Q6DIAC Country Information
Service 2006Country Information Report No. 06/6H)at he did not fall into the
category of person who might have been on an “dlisttat international departure
points.

Of his claims to have participated in regular Fglumg practice and some protest
activities since his arrival in Australia, | noteat s.91R(3) of the Act provides that



any conduct engaged in by an applicant in Austrahiast be disregarded in
determining whether he or she has a well-foundad d& being persecuted for one or
more of the Convention reasons unless the appl&atigfies the decision maker that
he or she engaged in the conduct otherwise thathépurpose of strengthening his
or her claim to be a refugee within the meaninthefConvention.

Given that | have accepted that the applicant wiaalangong practitioner in China, |
am satisfied that he engaged in Falungong prartiéeistralia for reasons “otherwise
than for the purpose of strengthening his ... cleorbe a refugee within the meaning
of the Convention”.

The Tribunal therefore accepts that the applicara genuine Falungong practitioner
and, as | am satisfied for the following reasoret s an ordinary practitioner he
would face a real chance of persecution in Chindg Inot propose to consider in
detail his claims to have been detained brieflyhigrreasons for participating in a
small number of anti-CCP protest activities in Aaba.

Given the consistency of his practice over manygjebam satisfied that he would
continue to do the Falungong practice if he wereetorn to China and, as he did
before departure, would do so in private for thaso: of avoiding persecution. In
those circumstances, as the High Court has stggesecution does not cease to be
persecution for the purpose of the Convention bezdiose persecuted can eliminate
the harm by taking avoiding actiomgpellant S395/2002 v MIMA [2003] HCA 71;
(2003) 216 CLR 473 per McHugh and Kirby JJ at [40ld per Gummow and Hayne
JJ at [80]). Where an applicant has acted in the veaor she did only because of the
threat of harm, as in the present case, the waltded fear of persecution held by the
applicant is the fear that unless he or she aasaa harmful conduct, he or she will
suffer harm. In these cases, it is the threat nbge harm with its implications that
constitutes the persecutory conduct. | have fourat the applicant modified his
conduct because of the threat of harm if he didmadify it. | am also satisfied that
he adopted the basic philosophy underpinning tlaetime of Falungong. | consider
that if he were to return to China and continuetactice Falungong, his right to
freedom of thought, and freedom to manifest hisiebein the philosophy of
Falungong, either alone or in community with othénspractice and observance (see
Article 18 of the Universal Declaration of HumargRis) would be denied.

| am satisfied that Falungong practitioners argdtad by the PRC authorities because
of a combination of a political opinion attributemlthem and their membership of the
particular social group, Falungong practitionersomsider reliable the evidence in the
US State Department report (2006) about the verghhtreatment of practitioners,
and find that in many cases it amounts to persacuti

For the above reasons | am satisfied, and find,theapplicant has a well-founded
fear of being persecuted for a combination of theva Convention reasons.

CONCLUSIONS
The Tribunal is satisfied that the applicant is erspn to whom Australia has

protection obligations under the Refugees Convantitherefore he satisfies the
criterion set out in s.36(2) for a protection visa.



DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingparson to whom Australia has
protection obligations under the Refugees Convantio



