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The Tribunal remits the matter for reconsideratigiin
the following directions:

that the second and third named applicants satisfy
s.36(2)(a) of the Migration Act, being persons to
whom Australia has protection obligations under the
Refugees Convention; and

that the first named applicant satisfies cl.785(222
and 866.222(a) of Schedule 2 to the Migration
Regulations, being a member of the same family unit
as the second and third named applicants.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Colamlirrived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights.

The delegate refused the visa application on teeshhathe first named applicant was not a
person to whom Australia had protection obligationder the Refugees Convention.

The matter is now before the Tribunal.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisaorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant§he Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Theapplicants appeared before the Tribunal to givdeswie and present arguments. The
Tribunal hearing was conducted with the assistahem interpreter in the Spanish and
English languages. The applicants were represemtetiation to the review by their
registered migration agent.

Material before the Department

The first named applicant claimed to be from CitinAColombia. She was the mother of the
two other applicants.

The first named applicant claimed that in earlyajyeshe discovered that her husband was a
member of Political Party A. Since [year], he haetv covertly supporting the guerrilla
force, FARC-EP. He and two colleagues were pasafiogmation about liberal politicians.
The colleagues were killed on [dates] respectivEhe first named applicant was terrified
that members of FARC and/or paramilitary forces Mtdook for her husband and family, so
they left Colombia on [date]. She claimed that ‘@obian civil society has collapsed under
35 years of civil war”. She did not know which gpowas persecuting her family but claimed
that the authorities, the paramilitaries and therglla groups all committed human rights
violations. She also claimed that children wereifay recruited into paramilitary and
guerrilla groups. She feared for the safety ofther children if they had to go back to
Colombia.

Evidence

The first named applicant gave oral evidence ote]das did her husband in the capacity of
witness and the following is a summary of that enicke.

The first named applicant and her husband had tbdg&otection visa application after
arriving in Australia in [year]. The first namedmdjcant made no claims of her own in [year],
but was allowed to lodge another protection vigaiagtion (the one now being reviewed by
the Tribunal).

As to what the first named applicant feared abetitrning to Colombia after over a decade
away, she said that her husband had been giviogmattion to FARC. If they returned to
Colombia, they would not have any support fromabthorities (the government or the
police). If the family returned, they would be kill. Just before they left Colombia, two of
her husband'’s colleagues were killed.



As to who might kill them, she said she was noesuno killed his colleagues - it could have
been FARC or paramilitaries. She did not thinkoiild have been criminals, unconnected
with politics, reiterating that it was more likelyat it was FARC or paramilitaries.

She said that she had only found out in [date] leathusband was involved in any political
activity, even though she had been married to mregyear] and had subsequently been
told by him that he had been involved in coveritall activity for that whole period. The
Tribunal put to her that her husband’s activitiasstrhave been very low-key if she had not
noticed them during many years of marriage. She: thait she assumed anything he did
outside the home was business-related. She reitetlat she first knew of his involvement
in anything political in [date] when he told heatthe had heard something was going to
happen. He had not been more specific. Then, de][dds two colleagues were separately
killed. The first named applicant claimed that blad been terrified her husband would be
next and had insisted they leave Colombia

She said that she had already obtained visas o] [&he claimed she had taken the
precaution of getting the visas after her husbatdlter in [month] that “something might
happen”. Hence when the second colleague was kdlezlcould insist that the family leave
Colombia, and the travel documents were ready. Tegwarted on [date], transiting through
Country A.

She said she did not know what happened to thdiésnaf the two former colleagues of her
husband after she and her family left Colombia. &fié that nothing had ever happened to
the members of her own family, or her husband’siligmho had remained in Colombia.

The Tribunal put it to her that there had beenmaler of changes in Colombia since her
departure. On the basis of information about aidedf guerrilla activity in cities, and
changes in the City A, the Tribunal put to thetfiramed applicant that the chance of her
being targeted by unspecified guerrillas or paraaniés if she returned home because of
something her husband did many years ago was reflo¢eresponded that she still feared
something might happen to her and her family if/tivere to return. Her fear was always
there. She did not believe the government woulg ttedm, no matter whether the threat
came from FARC or the right-wing paramilitaries.

She also said that she feared FARC or a paranyilitecibly recruiting her children. She said
it was a well-known fact that this sort of thingopgned frequently. She added that her
husband used to work for “these groups” and “knesvdystem inside out”. He knew what
they were capable of doing, and how they violateghdéin rights.

The first named applicant agreed with the Tribunalimmary of her claims as follows: that
she feared harm at the hands of either FARC ardparamilitary group for reason of
activities undertaken by her husband (unbeknowretd many years earlier; and she feared
that either FARC and/or a paramilitary force colaitibly recruit her two teenage children.
She still had these fears despite the passagmefsince she had left Colombia and despite
the fact that (according to the Tribunal’s sourdbsye had been substantial changes in the
country generally and in the city where she livad & which she would presumably return,
given that her family was still there. The firsimad applicant also stated that her family was
still in City A.

The first named applicant’s adviser noted the sssiof information cited by the Tribunal
(and set out below). In a post-hearing submisdieratlviser referred to recent material from



Amnesty International, the US State Department@N#CR, all of which noted that FARC,
the right-wing paramilitary AUC and, to a lessetesn, the ELN (another leftist guerrilla
group) continued to be responsible for “widespre@hches of international humanitarian
law”, including attacking civilians. The US Statefartment report, prepared after the re-
election of President Uribe, noted that “the goweent’s respect for human rights continued
to improve”; and that “According to authoritiesethumber of homicides was the lowest in
18 years”.

Dr A, a consultant psychiatrist, provided a redrbut the first named applicant to the
tribunal, in which she said that the first namegdlaant had developed symptoms of a cat
major Depression with marked anxiety following tiegection of her visa application. She
believed Colombia to be the most dangerous countitye world and that it was not safe for
her children. Dr A stated that "In [year] when hesband confided in her his fears for his
life, she initiated the visa application immedigtigr the family to leave Colombia. The
passports were sent to [country B] and returnedatimlater, the family living [number]
weeks after that. At the time, she was a [numbegrpld mother of 2 [children] who stayed
at home but was also doing some courses at theadguoi of TAFE". She had had to reverse
roles with her husband to present the case foiatindy to the tribunal, and to be supportive
of him as he was suffering symptoms of acute stremsfesting as irritability, anxiety and
insomnia. Her [children] were unable to study a&sent and their opportunities to travel to
play soccer could not be taken up. Her mental $iatiebeen very fragile, but she had major
strengths which Dr A was sure she would harnesi® tioer best for what she believed at the
tribunal hearing.

Evidence of the applicant’s husband to the Tribunal

The first named applicant’s husband’s claims fpr@ection visa were set out in written
submissions to the Department and to the Tribunélia oral evidence given to the Tribunal.
According to the information they provided in th@fection visa application form, the family
lived at one address in city A from year until yeHne first named applicant’s and her
husband were well educated and both worked togdthgear a translated statement was
received from him together with a brief certificéad translation) from a government office
dated year stating that an investigation was unadgimto the attempted homicide of the first
named applicant’s husband and that the events umekstigation occurred in [year]. A
“political party identity card” and translation veealso received, issued by the Political Party
A and containing the husband’s photograph. The easlundated. It contained an address
different to that listed on the protection visaniorThe card referred to a certain committee
and electoral zone.

In the statement, the first named applicant’s hodldaimed that he had been politically
active since childhood; he distributed nationaketpropaganda at school and participated in
a protest. In his teens he knew many militant Comistiyouth and although he distributed
propaganda for them he did not join that grougy&ar] he met a guerrilla who was
establishing clandestine support cells for FARC-H#e first named applicant’s husband and
two others, Mr A and B (the cell), became contacitd co-ordinated jobs; they passed on
information they had gathered about Liberal pahis. The cell did this work until [date]
when they took over the job of transporting food alothing as the people who had done
this work before were being followed. The first redrapplicant’s husband and Mr A were
stopped once by the military at a roadblock on tateallowed to proceed after the
paperwork for the consignment was checked. In [ddteA and B were searched by the
military at the same place, accused of assistiagtterrillas, assaulted, threatened and



released - although they thought they were follawésl husband told the first named
applicant about his participation in the group.sTéurprised her very much, and she accused
him of not being concerned about their children.sdggested they leave the country, so they
sought visas to visit Australia. He continued hofitical activities cautiously. On [date] he
was chased, shots were fired and some armed med bhsk about Mr A and whether he had
assisted the guerrillas, which he denied. He todaht that he had been at the Liberal Party
Office because he had been working with them feessd years. The men stopped hitting
him and he was released with a warning that if beeva guerrilla informant he and his
family would pay. He claimed that at the first nah@gplicant’s request he lodged a formal
complaint at the Prosecutor’s Office. He said he Wand did not return to work. On [date]
he learned in an anonymous call that Mr A had lassassinated in City B He was told that
“they” had killed him. On [date] FARC introduceckthkell to a replacement, Mr C, but said
they would have no work for a time because theyewweing followed. The first named
applicant’s husband claimed he became worried antlrss family to City C, where he
joined them. On [date] “they” assassinated Mr Eity B. The first named applicant’s
husband claimed that he sought assistance fromidyfenember for funds and air tickets to
Australia. He and his family returned home to fagltwhe family and they then came to
Australia. In [date] he rang a contact and was tioid “they” had assassinated Mr C. He
claimed that the situation in Colombia was worsgrand more paramilitary groups were
emerging. He claimed that if he returned “they” \bkill him but the popular struggle and
guerrilla ideals would not be overthrown. Contraoyhe information provided in the
protection visa form about where he lived and wdrikeColombia, at the hearing the first
named applicant’s husband gave different addressptaces the family lived at various
times and a significantly different employment brgt He said that the address on the
protection visa form was where the first named iappt lived before they married in [year]
and that this place, was the address for informaf@spite writing that he had always
worked for his family member in his business he mtaimed that he had been employed by
tow politicians. He had only worked for a family mier from [year-year] and earlier when
he was a student.

At the hearing he claimed that the “they” refertedbove was the paramilitary and that the
paramilitary had threatened him and his family enddered two of his cell. He would be
killed because he was with FARC He wanted to exjpadiéical corruption in his country.
When asked how his claims related to the Refugees&htion he referred generally to the
“political problem my country is going through” asdid that he was an informer helping
FARC. Although he claimed that he passed infornmatttoFARC about the politicians for
whom he worked and that FARC was responsible #irttimidation and killing of political
leaders, he denied that assisting the guerrillasamaime although he later referred to his
cell as a subversive group. He was unable to explaly he believed that it was the
paramilitary that was interested in him, sayingust knew it was them because of the colour
of their clothes and the fact that they were wethed and behaved like the military. Later he
said other informants told him it was the paramiit He added that the paramilitary
assassinates politicians and those of “us” whespeaking the truth about the country. He
agreed he had not claimed in his submissions te Bpeken out or to have exposed political
corruption, but reiterated that he feared for iigsdnd that his fear was based on the feeling
that he wanted to expose what the country was gbnmagigh.

He was unable to explain why he would support &ipal group which it was widely
accepted had strong links to drug traffickers aiad @actively involved in political
assassination and intimidation as well as crimawilvities such as murder, kidnapping and



extortion. The Tribunal asked him about FARC'’s m$y ideology, structure, leadership,
objectives, political links and operations. He géwe well-known nickname of its leader and
said that group began in the 1960s. He addedttheats characterised by its fight to defend
the peasants who were mistreated by the governfRBRC operated throughout Colombia
and there were several local fronts in his areasai@ that the paramilitary were “really bad”;
they had help from the government and persecutegddbple. He agreed that there were a
number of paramilitary groups operating in Colomdnna that they were responsible for
numerous disappearances, murders and massacretaripeted certain groups, especially
peasants, and were responsible for the forcedatispient of communities forming

the guerrillas’ support base. He was unable toampihy, if he was being followed by the
paramilitary, he was only warned and not killed$apporting FARC, or arrested to get more
information out of him, saying that they were laagifor a friend and were not really
convinced that he was with FARC. He also claimed te could not live safely elsewhere in
the country because the paramilitary operated girout Colombia; they would find and kill
him. He was able to leave the country openly agdllg many weeks after being questioned
by the paramilitary because the paramilitary ometaecretly and persecuted popular leaders.

The family members’ passports were issued in [yddr¢y decided to go to Australia and
applied for visas. The Australian visas were isSnesghrly [year], before he was threatened
by the paramilitary and well before he claimed tieght help from a family member for the
air tickets in [month] The family also had Coun@yvisas issued in year. Asked to explain
why, if they feared for their lives, they had nleicf to Country C at least initially, he said that
Country C was too close to Colombia.

The first named applicant also gave oral eviden¢Rishearing, saying that they did not go
there as she did not want to bring up her child@ne@ountry C.

She also said that the paramilitary undertakesyatherough investigation if they are
following someone and they were interested in husband because they thought he was
passing information. She claimed that in Colombgytkilled not only the person involved

but also the family; therefore she and her childrisio feared harm from the paramilitary.

She had never had any contact with, or seen tlamlaary, but claimed that she heard cars
outside the house and felt that she was being wdtahd followed by unknown people. Also
the telephone would ring but no-one would speales€tthings happened in [year] and in that
year her husband told her that they should leagedlintry because he was being persecuted
by the paramilitary because of his work in provglinformation to an unspecified group. He
did not say what sort of group it was or why he walping them or what he did. She only
learned that the group was indeed the same one sitfeeread the statement he prepared for
the Tribunal. She gave the Tribunal their addregsSity A and said they lived there until they
came to Australia. This contradicted her husbaoldisn that they had only been at their last
(different) address for about a year. Neither comeet when these inconsistencies were put
to them although the first named applicant saidnwsband was not good with numbers.

As to why the Tribunal could find no record of thrganisation of which the first named
applicant’s husband claimed to be a member, ongfo@rson or organisation named in his
written statement, and that although a lot of infation was available about the group it was
never referred to as the initial term he used,dm that the group was in Colombia. The
Tribunal’'s doubts about the veracity of the padsgritity card were also put to him, and he
claimed that the card was issued to him in [yeafyear] and that it was genuine.



The Tribunal put to the first named applicant aedusband separately that it had serious
doubts about the credibility of their claims andected they were contrived. This was
because these claims were not made until 18 maifidasthey applied for protection visas,
despite their statements in the protection vism$othat “more” information would follow

and despite numerous opportunities and over 18 mantwhich to do so. In response the
first named applicant’s husband said that a Departat social worker helped them initially
but then went on holidays. Several documents, pgraifhe had been assaulted in [year] and
documents about his work history, were stolen thettey arrived in Australia - he produced
a letter dated in [year] from a Sydney hotel statimat the first named applicant had reported
the theft of a bag from the foyer when checkingpithe hotel in [year]. As to why he had
submitted the Prosecutor’s certificate dated irafjyabout the assault, he said that the stolen
document was a medical certificate. The first naaqgalicant said that the social worker who
was to help them was not available at first so tpatysomeone else to help. The social
worker helped them again later but said to leaeecthims blank and provide information
later. Although the first named applicant had reedithe letters referred to by the Tribunal
and had them translated, the social worker sawggibuntil the Tribunal’s letter about a
hearing came before submitting information.

Further Evidence

The applicant's solicitor provided a submission atietr documents to the Tribunal. She
stated that the first named applicant had instcutttat her family member had moved his
family to Country C in [date] "to avoid the conting fighting and violence and the FARC".
In [date] her family member was attacked by twoedmrmen and was fortunate to escape. In
addition her two closest friends were killed byagrailitaries (she did not state when this
occurred). It was submitted that she was beingddefor depression and that her husband
had been assessed by the Service for the TreatmdrRehabilitation of Torture and Trauma
Survivors (STARTTS). The solicitor said she herselfl observed that the first named
applicant was having difficulty recalling eventsrecalling them correctly, and was often
tearful. She believed there was no hope for hethandahildren. She had been very
depressed. The solicitor advised the Tribunalttiafirst named applicant was showing poor
judgement and was beginning to doubt her relatiqssbf trust, especially with the solicitor.
The Tribunal was asked to take this into accourgrmtonducting the hearing. In a letter the
solicitor advised the Tribunal that the second réaggplicant had been having counselling at
school (he was not being treated for depressiohaddeen mistakenly stated in a
submission).

Also submitted was a letter from a medical pramtiéir, stating that the first named applicant
had been referred to her by her GP for treatmedepfession, and that she had been unable
to work since [date] due to a depressive illnessaliment and medication was continuing
(letter from Dr A,). Also submitted was a lettenrin STARTTS relating to the first named
applicant’s husband, stating that he was suffesymgptoms consistent with post-traumatic
stress disorder and Dysthymic disorder (a chramgiterm depressive disorder), which
prevented him from undertaking paid employment.Ara consultant psychiatrist, provided
a report about the first named applicant to thédmal, in which she said that the first named
applicant had developed symptoms of a Major Deprassith marked anxiety following the
rejection of her visa application. She believeddddbia to be the most dangerous country in
the world and that it was not safe for her childien A stated that "In [year] when her
husband confided in her his fears for his life, stigated the visa application immediately
for the family to leave Colombia. The passportsensgnt to [Country B] and returned a



month later, the family leaving four weeks afteaittbAt the time, she was a [number]-year-
old mother of 2 children who stayed at home but alas doing some courses at the
equivalent of TAFE". She had had to reverse rol#is er husband to present the case for
the family to the Tribunal, and to be supportivéhoh as he was suffering symptoms of acute
stress manifesting as irritability, anxiety andomsia. Her children were unable to study at
present and their opportunities to travel to plagcer could not be taken up. Her mental state
had been very fragile, but she had major strengthish Dr A was sure she would harness to
do her best for what she believed at the Tribueating.

Three articles from the internet were also submhitedthough apparently poorly translated
from the Spanish (the originals were not submitted)first referred to the deaths of 11
soldiers in combat with FARC guerrillas in an namegion. The troops were there because
they had suspicions that the FARC was concentratiniipat area, which was on the outskirts
of a mountain range. It also referred to the pdhiaeing captured an "urban column of the
FARC" in City A The second referred to the gravepeaople killed by FARC and the
paramilitaries since [year], as well as referriagrtany of the "disappeared". It referred to the
bodies of women and children without any politiaHiliation killed by paramilitaries. The
third referred to 750 citizens kidnapped by FARGEsi[year]. It referred to the
indiscriminate killings of citizens by violent grpsiin Colombia, saying that they were no
longer motivated by ideology but by a desire touacglate money.

Further oral evidence given to the Tribunal

The first named applicant confirmed that she cared herself to be well enough to give
oral evidence.

The Tribunal advised her that, although her chridrad filled out the protection visa forms
relating to people who did not have their own clkaiim be a refugee, she had made the claim
that she feared they might be abducted by an agreg. For that reason the Tribunal
proposed to consider that claim in relation to them

The first named applicant’s oral evidence

The Tribunal reminded the applicant that she hadrgiritten evidence to the Department

on the protection visa application form that she Vixdng at address A from [year] to [year]
The Tribunal asked her if she had been living areyelelse in that period and, if so, whether
her husband had joined her there. She respondeshttanarried in [year] and lived from
[year] to [year] at address B. She and her husbamtd that house. The applicant stated that
she herself was living at that address until shetuweCity C to catch the plane for Australia.
She had been in City C on that occasion for ar@ixtours. She said that she had not slept
overnight anywhere other than the above addregss&Ht that after they left it was initially
empty and then a family member had rented it out.

She then stated that from [year] to [year] shelarchusband had lived in the same city but
in different areas. She then said this was fromafly® [year]. From [year] they had lived all
the time at the address B. She said she couldenali the exact number. For clarity the
Tribunal agreed with her that this home would derred to as “apartment x” during the
hearing. As to whether she had always lived attapant x, she said "yes, all the time". She
clarified this to say that from [year] to [yearpthhad lived at address B but had rented a
different apartment in the same building, then badght "apartment x", and had stayed there



until they travelled to City C to catch the plaBée said that throughout all of these periods
her husband had been living with her.

She said that her older child was going to presichotdl a few weeks before the family left

to catch the plane for Australia. That child hampgied going to school at that point because
she was busy organising the trip so was unablaki® the child to and from school. As to
why her husband could not do these tasks, shealstidhe could not recall but that he was
occupied in some way. She added that she prefeerechildren to be with her all the time,

to be safe. As to what her fears were for her ohiicat that time, she said that when her
husband told her what was happening she had segigeshim they should do the paperwork
to go to Australia. She feared an attack by FAR@avamilitaries because of a warning to
her husband.

The Tribunal asked her to explain why her husbaaoldisns had differed from hers with
regard to the family's movements before they lefio@bia. He had previously claimed that
on [date] he learned that a colleague had beessirated in City B by paramilitaries, that
on [date] FARC had introduced the cell to a repiaeet, but said they were being followed,
that her husband had become worried and sentrisyfto City C, where he joined them,
that on [date] “they” assassinated a colleagueity & that the family returned home to say
goodbye, and that they left the country on [date].

In response she denied her account differed franahher husband. She said that she would
be clear about the sequence of events, statingrtleairly [date] her husband had told her
what was happening so she had suggested they shrgaldise visas to leave the country,
and their passports were sent to County B for Aliatn visas. On [date] her husband was
intercepted by a man who asked him if he was wgrkimn FARC, shot into the air and said if
he was working for FARC her husband and his famvibyld pay. On [date] two people
working with her husband were killed. That was when husband sent her and the children
to City C, where they remained for two days, thetamed home. As to why they had
returned to their apartment, where they could p&sllocated, if they considered themselves
to be in danger, she said they had wanted to sagtye to their family and pick up their
belongings. They stayed at their apartment forethoefour days. The Tribunal asked her why
she had not earlier said, when asked about hermavis, that she had gone to City C for
two days with the children. She responded "you éske where | was living, now I'm saying
what happened day by day". The Tribunal put tothat it could infer from these different
accounts about the family's movements before lgg@mombia that she had not feared
being harmed for the reasons she had given. lronsgpshe denied that her evidence and that
of her husband differed. The Tribunal also askeddelarify further why she had chosen to
stay at her home address for three to four daysedistely before her departure, given that it
would have been easy for anyone who wanted to hamor her family to locate them there.
In response she said that it was because things egapening so fast, and she was helping
her husband to come to Australia.

Of the family's source of income before their déyrarin [date] from Colombia, she said that
until [date] her husband was working full-time #ofamily member in City A, having done

so for many years. The family had no other souféeamme. The Tribunal asked her why
her husband had previously claimed that he wasingfior a political party from [date] to
[date]. She responded that he was working unpaid fmlitical party. She said that he had
started working with politicians in City A but lateent to party meetings in City B She said
that she did not know in what years he was goingese meetings. As to why she had never
wondered where he was at the times when he waglattethese political meetings, she



agreed that she had not wondered. She said ttsatrhetimes went in the afternoons and
sometimes in the evenings.

The Tribunal asked her if she would describe hariage at that time as a happy one. She
responded that it was stable. The Tribunal puttatimat, if so, it was difficult to believe that
her husband had not told her anything of his malitviews or activities for so long. She
responded that politicians had bought materialsfacfamily members business to help the
poor, in other words to encourage people to vatéhem. The Tribunal asked her again why
her husband might not have told her that he waslwed in political activities, including
helping FARC. She said it was so normal for pedpliee involved in politics. She agreed
that he had not told her until [date]. She said sbe knew everything he was doing.

Of her close family members, she said that theyewsgl living in City A. As to why her
husband's family member had left Colombia recesstig, said that he had been living City D,
which was about an hour's drive from City A. FAR&lIstarted setting up camps around
there. They had feared being intercepted or kidedpgo went to Country C.

Of her other family member, she said that theylbe®h "attacked" in the street in [date] by
men in military uniforms. She could not tell if thevere paramilitaries or real soldiers. She
had run off. As to the purpose of this "attack’é #pplicant said her family member had seen
them coming towards them, had thought they weregytm rob them and had run off before
they touched them. As to why her family member mighve assumed they wanted to harm
them at all, the applicant said that paramilitased FARC had taken over the city so no one
trusted anyone. She confirmed her belief that these had not known that her family
member was related to the applicants.

She also claimed that a friend had told her thatftvends from her building had been killed
in [date] They had gone to a factory they owned afyaramilitary” there had shot them. As
to why the applicant believed this person was a begrof the paramilitary, she said it was
"because they're the ones taking over and doing Wiey want. Mostly the criminals are
paramilitaries”. She agreed that she did not krfdihis man was a paramilitary or an
ordinary criminal. She did not know if her frienkad been involved with any political
groups.

The Tribunal noted her claim in a written statemaatie by her on the protection visa
application form that her husband was a membePofitical Party A” and that she had

found this out in early [year], and also found that he had been giving information to
FARC-EP about politicians since [year] She had gzatl two other men who were doing the
same thing were killed, possibly by FARC, in [data}d that she thought her husband might
be killed by paramilitaries because he also wasfanmer, or would be killed by FARC.

The applicant confirmed the accuracy of this actoun

She stated that Political Party A was the partwhoch she had earlier referred. As to
whether her husband was a member or a supporiersbe said she thought he was a
supporter. As to the size and significance of RalitParty A, and the name of its leader, she
said she did not know. She simply knew it was gdgrarty and most people belonged to it.
The Tribunal advised her that its researchers Inadacessfully tried to locate any references
to a party with the name she had given, as a resulhich the Tribunal doubted that the

party had existed. The Tribunal invited her to sitlamy evidence she might have from a
reliable source that it had. She undertook to dgMNo evidence on this matter has since been
submitted).



The Tribunal told her of its understanding that Bad fled Colombia after two men were
killed in City C on [date] and [date] respectivelyt she had already been planning to leave
the country from [month] onwards because her husha told her that something might
happen. She had claimed to have taken the preoanftigetting Australian visas after her
husband told her in [month] that “something mighppen”. The Tribunal asked her to
explain why they had not gone to Country C, a couiar which they already had visas,
instead of applying for Australian visas, which e/@ot issued until [date]. She agreed that
she and her husband were afraid from [month] onsvé8tie claimed that they had feared that
the paramilitaries or FARC might harm them in Coyi@. The Tribunal asked her why,
even so, they had not even gone to Country C teaniporShe responded that they had had
to wait for their Australian visas. The Tribunaltpa her that the Country C authorities
would provide adequate protection from membersief@olombian paramilitary or FARC,
and would not simply allow such groups to roam atbthe country. She responded that she
had felt safer in Australia.

The Tribunal asked the applicant why FARC might ttarharm her or her children. She
responded that it was because her husband haedrétim FARC by leaving Colombia. The
Tribunal put to her that according to her evidehediad been loyal to FARC for many years.
She responded that FARC might think that he migke gpformation about them to the
government. The Tribunal put to her that this seemghly unlikely. She made no clear
response.

The Tribunal told her that her husband had toldTthleunal during his hearing that he
believed it was the paramilitaries that were ind&gd in him, saying he just knew it was them
because of the colour of their clothes and thetfadtthey were well armed and behaved like
the military. Later he said other informants toichht was the paramilitary. The Tribunal put
to her that, when he referred to the paramilitdaryeemed likely he would have been
referring to the AUC (Autodefensas Unidas de Col@anthe largest paramilitary force in the
country. The applicant responded that she had rieeaed of the AUC.

The Tribunal told her that her husband had hadkcditly explaining to the Tribunal why he
believed the paramilitaries might be interesteldim. During his only contact with the

military or unidentified armed men, they asked lfilme was a FARC informer but then
released him, which clearly indicated they haduspgions about him. In response she said
he was in danger, because on [date] he was intedtephey asked him if he was working

for FARC. He said was working for Political Party o0 the man warned him. | told her it
seemed obvious from his description of this incidbat the men had no evidence against her
husband, especially as anyone even suspected pbsung FARC was likely to be seriously
harmed or even killed. In response she agreedtibahan had believed him. She also agreed
that the family had had no further contact withgpaititaries.

She said that there had been some “anonymous.cafigd these she said that when she
answered the phone the caller hung up.

The Tribunal invited her to comment on evidencé ih&002 a unilateral cease-fire was
declared by the AUC and a nationwide demobilizatawk place. Although there was still
paramilitary activity, it was at a lower level nohe responded that now it was worse. In
2005 over 4,000 graves had been found, in whicle 8&r000 bodies. People had been killed
by paramilitaries in 2005, 350 people had disamzkand in 2003 three MPs had been killed.
In City A there was a grave of women and childreunid. Some time before the hearing



there had been killings in City C by paramilitari¥®ung people were recruited against their
will.

The Tribunal expressed understanding that sheatigdvant to live in Colombia, noting that
at the time she left there was a great deal oewniotonflict in the country, and it was
understandable that she wanted her children tarnieepeaceful environment. However not
everyone from Colombia had a well-founded fearahf persecuted because of their
political opinion or one of the other reasons i@ tdonvention. She responded that her case
was linked to FARC and the paramilitaries.

Her children were now [age] and [age] respectivEhe Tribunal told her of evidence that
most young people joined the paramilitaries volthlytabecause of the income, but then
found it hard to leave. While it may have been odng at the time she left, no information
could be found by the Tribunal to suggest that gileeor paramilitary groups were now
forcibly recruiting young people in the City A are® the chance seemed remote this would
happen to her children. She disagreed, and undetbosubmit evidence about current forced
recruitments in Colombia, and City A in particular.

The hearing was adjourned and resumed at a later Idathe interim the solicitor submitted
that a Human Rights Watch report about youth rémemt to which the Tribunal had referred
was from 2003 and was based on interviews of ygaugple captured by the Colombian
army It was submitted this was a small pool ofivieavees on which the Tribunal to rely in
finding that young people in City A were not akri being forcibly recruited into the
paramilitary or guerrilla forces. Also submittedsva

. a fax in Spanish with an English translation putipgrto be from a relative of
the first named applicant who was in the Colomfaiany. It was
accompanied by a photocopy, with translation, oidantity card in the name
of the author. He stated that in Quindio Departnggatips such as guerrillas
and paramilitary forces were operating on the wrsidg of the law. They
kidnapped minors to join their organisation. In 80 the Cordoba area,
three children aged 16 to 18 were kidnapped (he ¢air names). In 2004, in
Pijao district, two children aged 14 and 16 wenkipped from their homes
by paramilitary forces. One was found murdered®f7, in Buena Vista
district, two young people were recruited (he did state by which group).
This incident was reported to the Quindio Departhaerhorities. He stated
that in City A there were urban guerrillas and patgary groups, for example
in suburb A. Many young people were recruited l®sthgroups and forced to
be part of their ranks; [Cordoba and Pijao are ®with a population of
between 1,000 and 5,000, in Quindio departmengrdarg to Encarta.]

(The first named applicant subsequently claimedtti@author was a relative)

. a report headed "The conflict in Colombia chardexl37 children's life armed
in 2007" [sic]. It was poorly translated into Erglij apparently from RCN
Radio (a Spanish language website) but referrgainto the UN Security
Council having referred to “recruitment and armdadanabuse” in Colombia.
(The Tribunal was unable to locate a referencaitotopic in the United
Nations “Report of the Security Council, 1 Augu608 - 31 July 2007").

The Tribunal put to the first named applicant tHallCEF and the UN Security Council’s
websites, where they addressed the issued of teamnt of child soldiers by illegal or legal



armed groups in Colombia, made no reference tabiercecruitment as an ongoing problem.
In response she said that the guerrillas and pataryikidnapped them, and forcibly
removed them. There were over 100 cases that tagehbeen reported. She undertook to
submit translations of other relevant material.

The Tribunal also put to her that in 2002 it wasoréed that City A had been quiet as far as
guerrilla conflict had gone over the previous ye@isy A was now on the fringe of, or just
outside, the typical range of regular FARC act@satiThere seemed to be little reason to think
FARC might harm her or her family in City A, or amlyere, whether her husband was a
FARC informer or not. She responded that they ctakée her children away. Between [year]
and [year] there had been reports of assaults lashaictions by FARC in City A. This was
continuing.

| further reminded her that her relative had béand unharmed in the applicants’ previous
apartment for the past [number of] years, and ledbeen contacted or threatened by anyone
because of their links with the applicant or hestband. This indicated to the Tribunal that
her relative was confident that, whatever dandeeset might be to all residents of City A, the
relative's links with the first named applicant diot put them at any particular additional

risk. Further, no one in the family had been camtdhor threatened by any paramilitary or
FARC group because of their connection with thdiegpts. Again this indicated that no one
was interested in harming the applicants becauaepofitical opinion imputed to them. In
response the first named applicant said that hative had had a problem, and even her
other relative had had to leave everything behlimre had always been problems.

| put to her that she and her husband and thdatrein had all applied for and been issued
with new Colombian passports after their arrivalirstralia Their willingness to apply for
these passports appear to signify that they hddaraof the Colombian authorities, which
indicated that they were not fearful that her husbaas suspected by paramilitaries, which
cooperated with the government, of being a FARGrimer. She agreed that they had got
new passports through the Colombian consulatengdkis was because their passports had
expired. She claimed that her present adviserdidder that they had to apply for passports
in order to apply for protection visas. The TribLinates that the solicitor, who was present at
the hearing, shook her head at this point. | adviggh that | was making no enquiries of the
applicant or her adviser as to what they had dssisHowever | put to the first named
applicant that | found it difficult to believe thhér adviser might have given her such advice,
which was plainly incorrect.

| told the first named applicant that | could fotihe impression that she and her family had
left Colombia because of the generally violent emwinent, as many other Colombians were
doing at that time, not because her husband wadvied in any political activities. | asked
her if the truth was that she was simply lookingdgeaceful country in which to bring up
her children She responded that they left becdwesewere desperate. Her husband was
always involved in this organisation and supporteder town was involved in terrible
conflict, and they had to leave in a hurry.

Noting that paramilitaries worked hand in hand vgtdvernment forces, | asked her if she
feared the Colombian authorities. She confirmetigha did. | asked her if she knew why, if
her husband had been a FARC informer, he had meyeessed a fear of those authorities.
She responded that since the beginning she ha@s@addout both FARC and the
paramilitaries. She said she did not know anytlaibgut the relationship between the
paramilitaries and FARC.



The husband’s oral evidence

The witness told the Tribunal that he was in towath his family members and confirmed
that a family member lived in his old apartment

As to what news they had given him of the secuiityation in City A now, he said it was
difficult there, not only with his family membersitoalso friends of his family. He said that
his family member had been "attacked by a groypaodmilitaries"” last year, and two of his
and his wife's friends had been killed. He said #so young people were being recruited by
FARC and paramilitaries. As to which paramilitariee indicated there was no particular
group but they worked with the government, hadangthold in Quindio and were in City A.
There they were recruiting young people. Theiritaavere intimidation and "luring them to
get hold of them by promising things".

| asked him what he foresaw in terms of any proklée or his family might have if they
returned to City A, where they had relatives anchedvan apartment. He responded that they
would all be at risk of being eliminated by “therailitary group”, especially because of his
involvement with FARC. | asked him if he was reiiegrto the AUC, which was the biggest
paramilitary group when he was living in Colombite responded only that he was a FARC
informer and the paramilitaries would kill him ey found out. | asked him again if he
meant the AUC or some other group. He respondedtheeant paramilitary groups
organised by the government. | asked him why heshatithey would kill himif they find

out". He responded that they had found out. He kitewy knew about him because he and
two others belonged to FARC, and they had killegttino others. Also he had a warning.

| asked him to explain why, if he had thought hesweadanger, he had not gone to Country C
or at least moved out of the apartment, particulgiien that at the time he was waiting for
an Australian visa the family already had validagigor Country C. He responded that they
had not gone to Country C because it was too @dadehey did not think it was safe there.
As to why the family had not at least moved outhaf apartment, he said that it would not
have been safer to move elsewhere because theij@rés had too many contacts. | put to
him that nevertheless it would have been saferdeento another address temporarily than to
stay in the apartment. He responded that they windidyou even if you only moved
temporarily so the only solution was to leave tbertry.

He agreed that he had been giving information tREAbtained through his involvement
with thePolitical Party AAs to why he had decided to give information tdR€&\ he said

that when he started he gave it no second thoulgktslid not think about what he was doing.
Then he saw what was happening to his other friandswhat might happen to him and his
family. | asked him to explain clearly what had mated him to start giving information to a
group that was illegal and well-known for its vioteactivities. He responded that for 35
years the people of Colombia had suffered becdiesgdvernment was corrupt. At least
FARC were helping people. | put to him evidenced #RRC were also involved in Killing
people. He agreed with this, saying that he hadvknibat but that it was not as close to
home. When he started participating with FARC lteitlin the hope that it would stop the
government's violations towards the people. Heghothat giving information about the
movements of members of this group would help.

| asked him why the Tribunal might have been un&blecate evidence from any
independent source that the party of which he @dito have been a member had ever



existed. He responded that it was a small groupatipg in different suburbs and helping
needy people. The Tribunal could not find a reaurd because it was small.

| asked him why he had never mentioned to his wikeight years of marriage that he was
going to meetings of Political Party A or givinganmation to FARC. He responded that he
did not want her to know because she would worpuahim doing this. He confirmed that
thePolitical Party Awas a legal group and that it was looking for sythisars among local
people. | asked him why his wife had remained ptahaware of his political views about
the government. He responded that he had nevehésldecause he was an informant for
FARC. | asked him why nevertheless he had notaast ld her about his involvement with
Political Party A a party which he and its other members were gmrpporting in the
community anyway, and in whose name they were hgljaical people. He responded that
she did not know because he "wasn't 100% int@itt] just spent one or two days per week
working for it.

Invited to add anything further he wished, he agkedTribunal to consider the protection of
his children, who were at great risk in Colombia.

The second named applicant’s oral evidence

This applicant told the Tribunal that he was nowdfage] and that he feared being captured
by armed groups and also feared the general sgsittation. The Tribunal told him that it
had before it no reports of specific incidentsated recruitment of young people in City A.
He did not dispute this and make no further comroerthis point.

Of other matters, he said that he was hoping torg further studies in Australia.
The third named applicant oral evidence

This applicant told the Tribunal that he was [aggdrs of age. The main reason he did not
want to go back to Colombia was that he feareddoesnruited by paramilitaries. | asked him
if he would join them if they offered to pay himdahe said he would not.

Of his other reasons to want to stay in Austraéissaid he was at school and was doing well
in his studies. He played soccer and wished torgm dnigher studies at university. He told
the Tribunal that his mother was very depressechathther sometimes got angry. He said
that he would love to travel but could not do soauese of his visa situation.

After the hearing the Tribunal received documentSpanish from the applicants, the sources
being La Cronica newspaper and an individual's agebl

Pursuant to s.424A the Act, the Tribunal wroteht® applicants advising them that

You are invited to comment on or respond to infdrarathat the Tribunal considers would,
subject to any comments or response you make eb@#son, or a part of the reason, for
affirming the decision that is under review.

The particulars of the information are:

It has been claimed that [husband] (the witnessirdoyour husband/father respectively) was
a member ofPolitical Party A] during the 1990s, up to [year] when he left Col@nbhe
Tribunal has before it no evidence from any indeleen, reliable, source that this party
existed in Colombia in the 1990s.



The Tribunal could infer from this that he was aaghember of this party, and therefore that
he was not giving information about its memberBARC-EP. The Tribunal could infer from
this that he, and therefore you, are not at rishasm in Colombia as a result of his links with
the[Political Party A] or, consequently, with FARC.

In explaining why the Tribunal could locate no eande that this party existed, [The
husband’s] oral evidence was tfiablitical Party A] was just a small, local party in [City A]
However [the first named applicant] told the Tributhat all she knew was that it was a large
party, to which most people belonged.

The Tribunal could infer from this difference iretdescription of the party that it did not
exist.

3. [The Husband] told the Tribunal that fi®litical Party A] was a legal group which was
seeking support among local people, and which gpaidlcommunity work in the town. He
worked for it for 1-2 days every week for some geste has been unable to provide a clear
explanation as to why [the first named applicaathained unaware of his political opinions
or these political activities until [year], despitaving been married for the previous 8 years.

The Tribunal could infer from this that he was mtolved in these political activities.

In his evidence on [date], [the Husband] was un#abkxplain why he had acted as an
informer for a political group, FARC-EP, which hsilong links to drug traffickers and was
responsible for political assassination and intatimh as well as murder, kidnapping and
extortion. The manner in which he expressed higipall views and knowledge was not
consistent with his claimed long-standing politiaativity and level of commitment.

The Tribunal could infer that he was not involveithvany political groups or parties in
Colombia, and therefore that he, and therefore ginot at risk of harm in Colombia as a
result of suspicions about his political allegiasice

[The husband] submitted to the Tribunal, [detathoged pursuant to section 431 of the Act],
a membership card @Political Party A], containing his photograph. The card is undated. |
contains an address [address stated] differetatolisted on the protection visa form, and not
referred to in the applicants’ oral or written eafidte at any other point.

The Tribunal could infer from this that the cardhit a reliable form of evidence that he was a
member of a party of this name.

[The Husband] told the Tribunal detail removed par# to s.431] that out of fear for your
safety he sent the family to [City C], where hengid you some time between [date] and
[date], after which you all returned home to farbwelatives before leaving Colombia on
[date]. [The first named applicant] told the Trilalimitially that the family stayed in [City C]
for only 6 hours, while awaiting the flight out @blombia. She said she had not slept
overnight anywhere other than at her home in [BjtyHowever she later told the Tribunal
that she stayed in [City C] for 2 days, then re¢drito the family’s apartment in [City A] for
3-4 days before leaving Colombia.

The Tribunal could infer from these inconsistencthed you have not been truthful about the
circumstances leading to your departure from Colamb

It has been claimed that the family feared beirmgnieal by an armed group from [date]
onwards. At the time every family member had a fisahe [Country C], issued in [year]
Instead of using these visas, you applied for Alistn visas, which were not granted until
[date].

Your failure to take an existing opportunity to gebtection in the [Country C] is not
consistent with your claim to have feared immirtesatm in [year]



All the applicants, and [the husband], appliedrfew Colombian passports after arriving in
Australia.

FARC is regarded as a terrorist group by the Colambuthorities, and its members face
arrest. There is much evidence that since the 18@®sbers of the government security
forces and paramilitary forces have been knowrotlalcorate and share intelligence with
each other. Therefore a willingness to seek thistasge of the Colombian authorities abroad
does not appear to be consistent with the claitn[the husband] was suspected by
paramilitary groups of supporting FARC, as it coatttact unwelcome official attention to his
whereabouts. The Tribunal could infer from thistth@ has no fear of pro-government
paramilitary groups arising from his claimed linkih FARC, and therefore that the
applicants have no such fear.

In sum, the Tribunal could infer from the mattees sut above that you do not have a well-
founded fear of being persecuted for reasons ar[sire Husband’s] political opinions or
activities.

In response the Tribunal received a statutory datta from the Husband and from the first
named applicant respectively. The Husband statgdadhPolitical Party A was a small cell in
City B which had an affiliation with a Party of @whbia, the largest political party in the
country. His wife may have confused the two; bpbkeved was best for the safety of his
wife and children that he did not tell her aboww é@mmunity work and activities in the town
for Political Party A. She was busy with their cinén and he did not want to trouble her; c)
through his community work on the suburbs of Cithidsaw people from the FARC helping
the poor. At that time he was impressed and thotingly really cared for the poor and
decided to help them; d) the address on the meimipezard was his wife's relatives' house.
When he was in City B he used to stay there. Hendidecall using this address; e) out of
fear and to ensure their safety he had sent hesavitl children to City C and had joined them
some time between [date] and [date], after whidy @l returned home to farewell relatives
before leaving Colombia on [date]; f) Country C wasy close to Colombia and he would
not feel safe there as Colombian drug traffickiegwred in many parts of the Country C.
Australia was over 24 hours away, with few Colombkiéiving there; g) he had never
claimed that he feared the Colombian authoritigeépthan the paramilitary and the
Colombian authorities’ use of the paramilitary . He had never been a member of the
FARC. His passport and two children’ passports mxpabout the same time. His wife was
considering applying for protection and he thougletly should have valid passports for
identity purposes in Australia and to get any @samps placed in the new passports.

The first named applicant stated in her statutecjatation that a) she was talking about the
a party of Colombia, a large party to which mosigde belonged; b) her husband worked
long hours and she was focused on their childrendsthnot ask what he was doing and he
did not tell her; c) the address was her relatiaglslress. Her husband stayed there between
once a week and once a fortnight when in City B @Henot know why he used her relatives’
address on the membership card; d) as to theotipty C, she claimed that her answer was
confused. They had stayed in City C for two days ten in City A for three to four days
before leaving for Australia; €) Country C was oalfew hours away from Colombia and
there were many Colombians there. She wanted ttagatvay from Colombia and Australia
met that criterion.

Evidence from other sources

FARC



FARC (Fuerzas Armadas Revolucionarias de Colondri&evolutionary Armed Forces of
Colombia; also known as FARC-EP, where the EP mBangle’s Army) is the largest
guerilla group in Colombia Sources suggest that #ations pose the greatest threat to the
security situation in the state. The second largestilla group, ELNEjército de Liberacion
Nacional or National Liberation Army), was regarded in 3G® a ‘distant second group’
that posed a ‘law and order concern’ rather thaional security concern (Marks, T. A.
2005, Sustainability of Colombian Military/Strategic Suppfor “Democratic Security’;
Strategic Studies Institute website, 1 July, p. 2,
http://www.strategicstudiesinstitute.army.mil/pt§8/PUB610.pd# accessed 14 January
2008). By contrast with smaller guerrilla group8sRE, by the late 1990s, had assumed a
strong military position in Colombia and was begngto make a transformation towards a
more conventional style of modern, mobile warf@arks, T. A. 2002, Colombian Army
Adaptation to FARC Insurgency, Strategic Studiestitute website, January, p. 7
http://www.strategicstudiesinstitute.army.mil/pt§8/PUB18.pdf — accessed 14 January
2008).

Of the security situation in Colombia, a Human RegiWatch report noted:

During the first half of 1996, President Samperegoed Colombia under a “state of internal
commotion,” invoked after the killing of Conseruatileader Alvaro Gdmez on November 2, 1995, and
extended through August. Although the measure ngnaefuced the capture of Gomez's Killers, its
stated goal, it did suspend key rights, like freadmm unwarranted search and seizure. The military
was also authorized to circumvent local civil auityoand petition the executive directly to declare
“special public order zones” where more rights warspended, like free movement. By the end of
May, over one-third of Colombia was a “special pubkder zone.”

... Over 750,000 Colombians were internally displalbedause of political violence, the single largest
group in Latin America. A national study in 199%ufm that paramilitary violence was responsible for
32 percent of all forced flight, compared to 26gesit caused by guerrillas and 16 percent by thedrm
forces. The problem worsened during 1996. Althotiighgovernment developed a plan to assist the
displaced, as of this writing it had failed to alide funds to it. Guerrillas routinely used forced
displacement as a tool of war, demonstrating thdhar side was yet willing to honor Protocol I
Additional to the Geneva Conventions, ratified bg government in 1995.

... For their part, guerrillas committed violatiorsiternational humanitarian law, including poléaic
killings, kidnappings, the use of landmines, aridaks on civilian targets, including public busksa
single incident, [FARC] militants were believeditave murdered eleven men on the Osaka Farm on
February 14 (Human Rights Watch 198iiman Rights Watch World Report 1997 — Colombia
UNHCR Refworld website, 1 Januahnjtp://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=3ae6a8bl3&ccessed 11 January 2008).

The US Department of State®untry Report on Human Rights Practices 1996 -o@bia
also provides details on specific incidents involyFARC:

Guerrilla forces continued to be responsible famatous killings and disappearances, as well as 30 t
50 percent of all kidnappings. The [FARC] guerril@up showed no interest in releasing three
American missionaries whom the FARC kidnapped owdey 31, 1993.

... Guerrillas were responsible for between 30 angé&@ent of all kidnapings. They continued to
deny, implausibly, that their practice of kidnaptwnstitutes common criminal extortion. Arrests or
prosecutions in any of these cases were rare. ...

...The loosely organized guerrilla groups of the SiBwlivar Coordinating Body, which include
primarily the FARC and ELN, commanded an estimd@®00 to 15,000 full-time guerrillas
organized in over 100 “fronts.” These groups exsadia degree of permanent influence in over half of
Colombia’s local municipalities. They committed @shof violations, including killings, kidnapings,
deployment of antipersonnel land mines, oil pipeliombings, and other acts of sabotage.
According to estimates by CINEP and Justice and@&eaguerrillas were responsible for killing at keas
189 civilians between January and September. leah&nuing struggle for control of the narcotics



and arms trafficking corridor of Uraba, guerrilitaliation for paramilitary attacks regularly vicized
innocent civilians, although some direct clasheat waramilitary units did occur. To justify summary
executions of civilians, guerrillas typically chadythat theivictims were either informants for the
army or related in some other way to the Statéhatrthey simply refused to support the guerrillas’
operations.

.. In August and September, FARC forces killed aM@® people ... (U.S. Department of State 1997,
Country Report on Human Rights Practices 1996 -o@big UNHCR Refworld website, 30 January,
sections 1.b, 1.pttp://www.unhcr.org/cgi-bin/texis/vitx/refworld/rwamn?docid=3ae6aa64 14
accessed 11 January 2008).

More recently, the 2007 US Department of Sta@sintry Reports on Human Rights
Practicesprovided a review on the current security situatroColombia, saying that the 42-
year internal armed conflict continued betweengixernment and terrorist organizations.

The FARC and ELN committed the following human tigtiolations: political killings; killings of
off-duty members of the public security forces &hl officials; kidnappings and forced
disappearances; massive forced displacements;rdingand intimidation of judges, prosecutors, and
witnesses; infringement on citizens’ privacy rightstrictions on freedom of movement; widespread
recruitment of child soldiers; attacks against hnmights activists; harassment, intimidation, and
killings of teachers and trade unionists.

... Guerrillas, particularly the FARC, committed unfal killings. Guerrillas killed teachers,
journalists, religious leaders, union members, hunights activists, candidates for public office,
elected officials and other politicians, allegedgmailitary collaborators, and members of the
government security forces ...

...In many areas of the country, the 12,000-membeéR€And the 2,000-member ELN worked
together to attack government forces or demobilzaemilitary members; in other areas, especially i
Arauca Department, they fought each other. There ar estimated 1,990 guerrilla desertions during
the year.

...FARC and ELN guerrillas committed numerous unldwdliings, kidnapped civilians and military
personnel, displaced citizens, and recruited cduldiers. They killed journalists, religious leasler
candidates for public office, local elected offlsiand politicians, alleged paramilitary collaborat

and members of government security forces. Theidtneal Program for Human Rights reported that
during the year the FARC killed at least 40 persarseven massacres, although another 143 persons
were killed in massacres in which the perpetratensained unidentified (U.S. Department of State
2007,Country Reports on Human Rights Practices 2006 lei@bia, 6 March, sections 1.a, 1.9,
www.state.gov/g/drl/rls/hrrpt/2006/78885.htrraccessed 8 March 2007).

Sources indicate that FARC took advantage of tf88 r@ase-fire and a demilitarised
zone to mobilise its forces (Murphy, H. and Far®s2007, ‘Uribe Proposes
Demilitarized Zone for Hostage Talk&8Joomberg 7 December
http://www.bloomberg.com/apps/news?pid=20601086&aidFXy6lozLY &refer=latin_america-

accessed 15 January 2008).

A comparison of the US Department of State regoots 1996 and 2007 suggest that whilst
the tactics may be different, there were few otlitferences in the actions undertaken by
FARC. Their estimated numbers remained similar,thedeports both mention widespread
kidnappings and murders. However these reportssaiggest that the number of these crimes
has decreased significantly since 1996. Accordings$pective U.S. Department of State
Reports the number of FARC members was 10,000,@05n 1996 and 12,000 in 2007.
Human Rights Watch put the number of militia in F&\i 2003 at over 26,500 (U.S.
Department of State 1997; U.S. Department of 200¥; Human Rights Watch 2003,
“You'll learn not to cry”: Child combatants in Canbia’, HRW website, September, p. 23
http://www.hrw.org/reports/2003/colombia0903/colaai®03.pdf accessed 14 January
2008). The main differences in the security sitratietween 1996 and 2008 revolve around
the actions of President Uribe. In 2002 his adnrai®n implemented a counter-guerilla



strategy, which sought to cancel the negotiatiatgss of the previous government, and
instead take a counter-insurgency approach tottlireanfront guerilla groups in an effort to
weaken their position within the state

The most significant change in the security sitrabetween 1996 and 2008 appears to be in
the response of the government who are confromfirggrilla groups more directly. Guerrilla
groups are still undertaking the same actionspatjh they have suffered setbacks, but
beyond this it is difficult to quantify the diffemelevels of security over this period. One
indication may be that government anti-kidnappiogés have assisted in reducing
kidnappings across Colombia from over 3,500 in 1199687 in 2007 (U.S. Department of
State 1997, section 1.b; US Department of Stat@ 28xrtion 1.b). These figures suggest
increased government control over the securityaiin, at least regarding kidnappings, but
Marks warns against drawing too many conclusiosetan such figures:

Statistics are a double-edged sword. First, thetled political reality that efforts to arrive aetrics for
assessing the progress of an approach — thoughutddgmecessary — take on meaning only as they are
interpreted by the audience. All parties to thespnt Colombian political debate, for example, agree
that there has been demonstrable progress towanthity by any metric utilized, such as the decline

in kidnapping and murder. Yet there is little agneat as to what “normalcy” as an end-state actually
should look like. Second, there is the empiricalitg that no efforts have proved successful at
“explaining” statistically the causes of insurgency

... In the matter of statistics, it is the combinat@f quantitative and qualitative indicators thateg

rise to the judgment that progress is being matliss does not mean, however, that merely advocating
“more of the same” is the prescription for furtlaetion so much as “staying the course” (Marks 2005)

Paramilitaries

The largest paramilitary group in Colombia is the@ (Autodefensas Unidas de Colombia
or United Self-Defense Forces of Colombia). A 18f26nan Rights Watch report on the
relationship between the military and paramilitgrgups revealed that the military-
paramilitary partnership was a fact of life throoghColombia Collaboration between
military intelligence, division, brigade, and bditta commanders and paramilitaries
continued. The military high command continued igamize, encourage and deploy
paramilitaries to fight a covert war against thinseispected of support for guerrillas. The
military had apparently moved paramilitaries arotimelcountry to carry out political
killings. Although the army denied conducting sulteace of political parties and elected
officials, the surveillance of legal political gnosiappeared to be among the prime duties
assigned to military intelligence, which had app#seused paramilitaries to gather
information and later act on it by threatening &ilithg people. A retired army major
described paramilitaries as the “principal souraedrmy intelligence. “These people live in
the region and have contacts with both their owle sind with the enemy,” he told us. “In
fact the principal action of the paramilitariegts collect] intelligence, in addition to serving
as an extermination group” (Human Rights Watch 1@38ombia’s Killer Networks: The
Military-Paramilitary Partnership and the Unitectes, UNHCR Refworld website, 1
November, section 1 http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=3ae6a8530 —essed 11 January 2008). In 1997 an
Amnesty International Report stated:

More than 1,000 civilians were extrajudicially entsrd by the security forces and paramilitary groups
operating with their support or acquiescence. Maafms had been tortured. Human rights activists
were repeatedly threatened and attacked. Morelib@mpeople “disappeared” after detention by the
armed forces or paramilitary groups. “Death squstgife killings of people regarded as “disposable”
continued in urban areas. Several army officerewbarged in connection with human rights
violations, but many others continued to evade aetability for thousands of extrajudicial execuson



and “disappearances” in recent years. Guerrillagsovere responsible for numerous human rights
abuses, including scores of deliberate and arbikitings and the taking and holding of hundreds o
hostages (Amnesty International 198mnesty International Report 1997 — ColomhidNHCR
Refworld website, 1 Januahgtp://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=3ae6a9f92@ccessed 11 January 2008).

The US Department of State repfot 1996 stated:

According to credible NGO sources, during the frshonths of the year, members of paramilitary
groups committed 59 percent of politically motivdiextrajudicial killings; guerrillas were resporisib
for 33 percent; and government forces for 8 peroétitem (U.S. Department of State 1997).

The US Department of State®untry Reports on Human Rights Practices 2006 lei@bia
provides information on the recent activities ofgailitary groups:

lllegal armed groups committed the majority of hamigihts violations. Despite a unilateral cease-fir
declared by the AUC in 2002 and a nationwide defiraibion, renegade paramilitary members
committed the following criminal acts and humarhtgyabuses: political killings and kidnappings;
forced disappearances; torture; interference wetisgnal privacy and with the political system; &xfc
displacement; suborning and intimidation of judgessecutors, and witnesses; infringement on
citizens’ privacy rights; restrictions on freedofmeovement; recruitment and employment of child
soldiers; and harassment, intimidation, and kiilo§ human rights workers, journalists, teacherd, a
trade unionists.

...There continued to be credible reports that sorambers of the security forces cooperated with
illegal paramilitaries in violation of orders frotine president and the military high command ... Such
collaboration often facilitated unlawful killingsd sometimes may have involved direct participation
in paramilitary atrocities.

Impunity for military personnel who collaboratedttvimembers of renegade paramilitary groups
remained a problem ...

Renegade paramilitary members committed numeroliticpband unlawful killings, primarily in
areas under dispute with guerrillas or lackingrarsj government presence ...

...Demobilized paramilitaries committed crimes, whprimarily affected civilians. The NGO
Colombian Commission of Jurists (CCJ) claimed gatmilitaries, demobilized or active, had killed
more than 3,000 civilians from December 1, 200&ugh July 2006.

According to CINEP [Centre for Investigation ancoBlar Education], demobilized paramilitary
members were responsible for the deaths of 58amglfrom January through June, a 75 percent
decrease from 234 deaths reported during the san@dpn 2005. Demobilized and renegade
paramilitary members killed journalists, local pcians, human rights activists, indigenous leaders
labor leaders, and others who threatened to imterih their criminal activities or showed leftist
sympathies (U.S. Department of State 2007, secfiansl.g).

A report from the Council of Foreign Relations coants on the demobilisation of
paramilitary groups in recent years:

... Between 2003 and 2005, violence committed bympditaries dropped sharply; for instance,
assassinations dropped from 1,240 to 329, accotdiagesearch organization in Bogota.

... Despite its problems, the demobilization prodessrevealed the degree to which paramilitaries
have infiltrated the highest levels of Colombiatitprs. ...

In a May 2007 report on Colombia’s armed groups,Ititernational Crisis Group says that regardless
of what one labels these groups, they all havetdielsug trafficking and criminal networks. It
documents three types of armed groups: paramdgahiat did not demobilize; groups in collusionhwit
drug cartels; and criminal gangs that have arisdight for a share of the drug trade. Sergio
Caramagna, head of the OAS mission in Colombid, N#R, “the danger is that these groups have a
big fountain of revenue that comes from narcotc#ifig that allows them to develop and recruit
people and continue affecting the population” (Hem<sS. 2008Colombia’s Right-Wing

Paramilitaries and Splinter Group€ouncil on Foreign Relations website, 11 January
http://www.cfr.org/publication/15239¢ accessed 14 January 2008)



p. 62-64http://hrw.org/reports/2005/colombia0805/colombiabpdf— accessed 14 January 2008).

The above sources suggest that whilst demobilis&izs been progressing, and while
violence caused by paramilitary groups has beeth®@uecline, these groups are finding
other ways to undermine the system. Aside fromehg&surces suggest that the security
situation involving paramilitary groups has imprdw@nce 1996, in particular since the 2003
truce (Hanson, S. 2008).

Political Party A

No information could be found by the Tribunal inyaof the searches made on Political Party
A or any derivatives.

Current security situation in City A
City information removed pursuant to s.431 of thet. A
Forced recruitment of young people

FARC have recruited young people and children &less. A Human Rights Watch report
from 2003 stated:

Human Rights Watch estimates that more than 11c80@ren fight in Colombia’s armed conflict, one
of the highest totals in the world. At least oneeweéry four irregular combatants in Colombia isemnd
18 years of age. Several thousand of them are uheege of 15, the minimum age permitted for
recruitment into armed forces or groups under thagga Conventions.

... Approximately 80 percent of child combatants widnbia belong to one of the two left-wing
guerrilla groups, the FARC or ELN. The remaindghts in paramilitary ranks. .The FARC

continues to recruit and use children, and haveermadcommitment to stop this practice. By Human
Rights Watch’s estimate, the FARC has the majaftyhild combatants in Colombia A conservative
estimate is that 20 to 30 percent of all FARC cotawbts are under 18 years old (Human Rights Watch
2005, ‘Colombia: Armed Groups Send Children to WaN. Security Council to Discuss Colombia’s
Child Soldiers’, HRW website, 22 Februdrigp://hrw.org/english/docs/2005/02/22/colomb10202.

— accessed 14 January 2008).

Human Rights Watch say of the recruitment of yooman and child soldiers that:

The great majority of child recruits to the irregiuforces decide to join voluntarily. Yet forcible
recruitment occurs in some parts of Colombia HuRaghts Watch interviewed thirteen former
combatants, all of whom had belonged to eithel*BRRC-EP or the UC-ELN, who described having
been forced to join the ranks of the group unwgilyn they made up slightly more than 10 percent of
the children we interviewed. Another two childrexdsthat they had been pressured to join a guerrill
group. And even the voluntary decision to joingukar forces is more a reflection of the dismaklat
opportunities open to children from the poorestaeaf rural society than a real exercise of frak w
Irregular forces exploit children’s vulnerabilitfhey mount recruitment drives that glamorize the
warrior life and tempt with promises of money anlrigihter future. Some families send children to
combat because they are unable to support themt ori@@ incorporated, children cannot leave
voluntarily. To the contrary, they know that thécprof attempting to desert could be their lives.

... Although the UC-ELN is often believed to resarfpress-ganging less than the FARC-EP, Human
Rights Watch found that some fronts seem to résddrcible recruitment on a significant scale. ...
(Human Rights Watch 2003).

This Human Rights Watch report suggests that foreediitment sometimes occurred in
contested areas where people were forcibly drivem their homedn a section detailing the
recruitment of children, the report notes:



Forcible recruitment in Colombia is the exceptiather than the rule. It rarely takes the form of a
military press-gang operation in which villagers &erded together at gun-point. More subtle
pressures are usually involved. Often inducemedtpansuasion are backed by thinly veiled threats.
Both the FARC-EP and the UC-ELN are credibly repaitb resort on occasion to use force to gain
new recruits.

... The most plausible explanation of forcible retngnt is the inability of guerrilla units to replsh
their ranks by voluntary enlistment alone. We arahle to judge whether the use of force is autlkdriz
at higher levels or whether recruiters resort toeddo meet their targets even though the official
guerrilla policy prohibits the use of force (HumRights Watch 2003).

In 2003 paramilitary forces were responsible facitay recruiting “children” although,
compared to FARC and ELN, they relied less on fdmeeruitment because they could
afford to pay wages that were attractive to yowsgyuits. Human Rights Watch noted:

Although cases of forcible recruitment have beqored, the money seems to have been decisive in
gaining new recruits. Once admitted into the raifkshildren attempt to desert, they risk captund a
execution by their commanders as suspected inéilsar informers.

The paramilitary forces pay child recruits a wagmnthly or every three months, ranging between
900,000 and 1,200,000 pesos (approximately U.S0 $3$400),with bonuses for special missions.
Most of the former paramilitary children we inteevied said that they joined primarily for the money,
even though this attitude was frowned on by paiitaryl leaders. Many entered the AUC in the
company of friends or already had contacts withgroup. ... (Human Rights Watch 2003).

More recently UNICEF reported of Colombia
(http://www.unicef.org/infobycountry/colombia_26601, accessed 13 March 2008) that
there were still an estimated 6,000 to 7,000 csoldiers in urban militias and other armed
forces. UNICEF and its partners had been demobgiand reintegrating hundreds of former
child soldiers. They were also providing sports atiter programmes that gave adolescents
“alternatives to joining armed militias” This repalid not refer to forcible recruitment of
children.

A 2006 UN report notes that in 2006 the Colombepresentative reported to the UN
Security Council that nearly 43,000 members ofdlearmed groups had been demobilized
and the number of children recruited into armediazirhad been reduced substantially as a
result of laws prohibiting the recruitment of pemplkelow 18 years of age. As the Secretary-
General’s report indicated, violent groups outdftelaw were the only parties that recruited
children in Colombia. The number of kidnappings h&b been reduced, and internal
displacement had slowed. She said more than 3}@i@en had entered into the special
attention programmes established by the Colombaamilly Welfare Institute, where
assistance was provided to reintegrate them wain tamilies and social environments. ...
Although Colombia joined other countries in rejagtthe recruitment and use of children in
armed conflict, it believed that it was not appraf# to give equal attention to children
affected by conflict in all situations of concernShe added that it was not appropriate to
give other violations affecting children the sama&ght as that of recruitment and use. ... A
change in approach would weaken the objective, wvias to end the recruitment and use of
child soldiers. ...” (UNSC SC/8877, Security Counbb73% Meeting (AM & PM) “Security
Council strongly condemns continued use of childrearmed conflict; notes progress in
implementing mechanism to monitor, eliminate pich.

Of “Child soldiers” the US State Department red@008) said that during 2007 guerrillas
continued to use children as soldiers. The Minisfripefence estimated that 4,620 FARC
members and 1,330 ELN members were minors anahrtbst guerrilla fighters had joined
the guerrilla ranks as children. Human Rights Waégorted that there were approximately



11,000 child soldiers, stating that the percent#ghose in the FARC and the ELN had
increased relative to those who may have joined ecrawninal groups. The report also
observed that a 2002 UNICEF study estimated thaeB8ent of child soldiers volunteered to
join guerrilla and then AUC paramilitary groups atid so because of limited educational

and economic opportunities and a desire for acoeptand camaraderie. Nevertheless, many
children found membership in guerrilla and paratamli organizations difficult, and the
Ministry of Defence reported an increase in the benof minors who deserted illegal armed
groups. At least 709 children (494 of them formemmbers of the FARC) surrendered to
state security forces during 2007 and were trarefeto a reintegration program for former
child soldiers.

A recent report "Child Soldiers, Global Report 2008
(http://www.childsoldiersglobalreport.org/contemt@mbia, accessed 27 June 2008, source:
Coalicion contra la vinculacion de nifios, nifiasygnes al conflicto armado de Colombia
and Coalition to Stop the Use of Child Soldiergrfiers: Children at the Borderline,
February 2007) observed that, despite some impremtanduring the previous three years
children had been recruited and used by the oppps$#HARC and ELN and various other
armed groups, mostly operating in urban areasydmwety some paramilitaries who had failed
to demobilize. Recruitment of children by the FAR@I ELN extended to areas of Ecuador
and Venezuela near the Colombian border. Anotleemtereport observes that FARC
continue to “actively recruit” young people as setd (Lost Childhoods, 2008, YCare
International, 9 Januarittp://www.ycareinternational.org/1375/news-stafties-
childhoods.htmlaccessed 27 June 2008).

The UNICEF website (http://www.unicef.org/infobyadty/colombia_31370.html, accessed
13 March 2008) observed that all known illegal allrgeoups in Colombia continued to
recruit children, although it did not refer specdlily to young people being recruited by
force.

No information could be found by the Tribunal irethources consulted to suggest that there
were guerrilla or paramilitary groups forcibly raitmg young people in the City A area in
particular.However guerrilla and paramilitary activity appehte be sporadic and
unpredictable and, aside from areas of intensdictnf is difficult to outline any particular
area in Colombia where forced recruiting was prewiht any particular time.

FINDINGS AND REASONS

Colombian passports have been submitted in evidivateach of the applicants is a national
of Colombia The Tribunal accepts that they are lzaslconsidered their claims in relation to
Colombia.

In brief, it has been claimed that the applicamtgeha well-founded fear of persecution
because they are family members of the Husband fades harm because of his past
political activities. However for a number of reasdhe Tribunal is not satisfied that the
Husband was politically active during the 1990s.

Firstly, it has been claimed that he was a membar@gal party during the 1990s, up to
[year] when he left Colombia with the applicanteeTTribunal has before it no evidence

from any independent, reliable, source that thisypexisted in Colombia in the 1990s.

During the Tribunal hearing he claimed that thesosethe Tribunal had been unable to locate
evidence that this party existed was that it wamall group operating in different suburbs



and helping needy people. He said that the Tribooald not find a record of it because it
was small.

He has since claimed that the party was a lochb€al major political party in Colombia.

The Tribunal accepts that the latter party wasiar@dmajor political party However if
Political Party A was part of that larger party frbunal would have expected the husband
to readily say so in his oral evidence. The applisdave been given every opportunity to
locate and submit evidence from a reliable indepathdource that Political Party A itself
existed. None has been submitted. Tribunal reseesdtave also attempted to locate any
reference to this group in independent source$ionitsuccess. If, as has been claimed, the
group was simply a local “cell” of a major natiomqerty, one would expect its name to
reflect that link as well as the localised focustefwvork. However the name reflects neither.
The Tribunal considers that the belated explandtiahit was a local branch of a major party
is a late invention intended to explain the incst&sicy in the evidence that, on the one hand,
it was a large party, and on the other that it avamall local party in City A

It has also been claimed that The first named egplis husband was a member of political
Party A for at least eight years. She told the Omdd that their marriage was stable and that
they were living together throughout this periodtilBagree that he never told her of his
membership of this group, nor of his active invahant with it, during these years, despite
telling the Tribunal that he worked for it betwemme and two days every week, and that the
group openly helped people in the town. It is ndteard of that a partner in a marriage
might live a "secret" life, but in the present casereason, apart from that it might worry her,
has been provided as to why he did not tell hig whkat throughout much of their marriage he
was openly doing community work for a legal, replg#alocal group, a fact which in any
case must have been common knowledge to many lod@meople.

Further the Husband submitted to the Tribunal a be¥ship card oPolitical Party A
containing his photograph. It contains an addrdsshw according to the applicant and her
husband, was her relatives’ address. No explanAfisrbeen provided as to why that address
might have been used if the card had been issuadblitical group, and the Tribunal also
notes that the card does not contain a date of issperiod of validity. The Tribunal is not
satisfied that the card was producedjitical Party A

For these reasons the Tribunal is not satisfiedRbétical Party Aexisted. Therefore the
Tribunal is not satisfied that the Husband was enber of it

Secondly, in his evidence to this Tribunal at vasistages the Husband has been unable to
explain with any cogency why he chose to act asfanmer for FARC-EP in particular. The
evidence from the other sources above indicatéstit a choice would normally be made
by a person with strong political convictions whasaprepared to take considerable risks in
support of them. The manner in which he expressgegddiitical views and knowledge was
not consistent with his claimed long-standing pecdit activity and level of commitment.

The Tribunal is not satisfied that he was givinfipimation about another political group’s
members to the guerilla group FARC-EP.

The Tribunal does not accept that the Husband madvied with any political groups or
parties in Colombia. As the Tribunal is not saéidfon this point, it follows that the
applicants do not have a well-founded fear of pmrsen on the basis of their membership of
his family, that fear arising from the Conventi@ason of political opinion.



The Tribunal is satisfied that the first named aggpit and her husband chose to continue to
live in their apartment until their departure, déspossibly spending a couple of days in City
C before returning to that apartment. Their williegs to return to their normal home address
is consistent with some confidence that they wetteahrisk of any imminent targeted attack,
for example motivated by any particular group'spptions of their political opinions. The
Tribunal has also noted that they were willing t@itfor Australian visas to be issued rather
than using their existing visas for Country C. Agdhat is consistent with a high level of
confidence that they were not at risk of any immiregtack. The Tribunal considers that they
were willing to do these things because they didhawe a subjective fear of any serious
harm in the immediate future but, rather, were $ynfgaarful about the possibility of more
random harm arising from the poor security situatio

The Tribunal is no doubt that when the applicaetisColombia they feared for their safety.
The Tribunal considers highly reliable the evidefroem Human Rights Watch ([year]) that
in the year of their departure over 750,000 Col@nbiwere internally displaced because of
political violence, that paramilitary violence wa&sponsible for 32 per cent of all forced
flight, that the problem had worsened during y#aat the government was unable to assist
the displaced, and in addition that guerrilla g®apch as FARC were committing violations
of international humanitarian law including polaldillings, kidnappings, the use of
landmines, and attacks on civilian targets, ineclggoublic buses. The Tribunal considers it
highly plausible that, because of this violent angredictable environment, the first named
applicant and her husband decided to leave Colowmithatheir two young children in the
hope of finding a secure place in which to live.

For the reasons set out above the Tribunal findsttie applicants did not have a well
founded fear of persecution at the time they l&fio@bia for reasons of political opinion
imputed to them, or for reasons arising from tine@mbership of the husband’s family.

The first named applicant completed Part C of ika @pplication form as a person making
refugee claims. Her children, the second and tentied applicants, completed Part D of the
visa application form as members of her family. lé@er, her statement to the Department
demonstrates that there were refugee claims matelwadf of her children in the visa
application. In these circumstances, the Tribumald that each of her children made
applications as a refugee and their applicationsilshalso be considered against the refugee
criterion.

The particular claims made in relation to the twddren are identical concerning Colombia.
These are that they might be forcibly recruitedrimmbers of an armed group. The Tribunal
has no doubt that they and their parents are gelyui@arful that this might occur and that
forcible recruitment into an armed group could d¢ibate “serious harm” because, at the very
least, it involves a threat to liberty.

As to whether that fear is well-founded, the Triblinas sought evidence from reliable
independent sources that might indicate that ygpeuople aged between 16 and 19 are being
forcibly recruited in the area of City A The Tritalrhas carefully considered all the evidence
before it on these points, including that submitigdhe applicants. The most specific
evidence comes from a person claiming to be tiserimmed applicant’s relative in

Colombia, who wrote that in City A there were urlgarerrillas and paramilitary groups, and
that many young people were recruited by thesepgrand forced to be part of their ranks.
However the specific examples given by him wereai@vents in City A, and also referred
to a very small number of incidents in the areaiadoit in a four year period since 2004. No



information from a verifiable, reputable, sourcesviaund by the Tribunal confirming that
there are guerrilla or paramilitary groups commdolgibly recruiting young people in the
City A area. On the other hand the Tribunal consideliable the evidence that regular armed
confrontations and attacks against civilians atieasicurring in and around the applicants’
home department of Quindio (United Nations Offioethe Coordination of Humanitarian
Affairs 2007) and that Quindio is in a ‘fragile sety situation’, where attacks by FARC still
occur and ‘events’ are regularly reported (UN Cdffor the Coordination of Humanitarian
Affairs 2007). Generally consistent with this, fhgbunal also considers plausible the claim
by the first named applicant and her husband tieatds and relatives have been threatened
or harmed recently in Armenia by unknown individual

Although the Tribunal is satisfied that the majpof recruitment of young people by armed
groups is now voluntary, and does not considkkaty that the second and third named
applicant’s will be forcibly recruited by an armguobup, it does not consider the chance
remote that this might occur if they return to Qlilmdepartment. The Tribunal has had
particular regard to the evidence about the unptakility of the security situation in that
area, and the evidence that armed groups, inclUgRC, which is known to forcibly

recruit young people in urban areas, are actithahdepartment, as well the more general
evidence from UNHCR that guerrilla and paramilitgrpups still have the capacity to
undertake operations throughout Colombia, with tamtsshifts in territorial control between
the different parties of the conflict, an increasé&equency and intensity of combat, and
violations of international humanitarian law oftereating grave threats to the life, liberty or
security of civilian populations in given zonesteiritories (UNHCR 2007). In the Tribunal’s
view it would be unreasonable to find that the ceaof two teenage children, returning from
many years outside Colombia, being at risk of fdn@zruitment was remote. The risk to
them is increased by the fact that, having liveaat) for many years, they may attract
unwanted attention, and also that they will pogsiliwittingly take risks with their safety
that local young people might not.

As to whether they could relocate within Colomlmabrder to avoid harm, the Tribunal does
not consider that would be a reasonable optiorgrgthaat their only relatives live in City A,
that they have never lived in Colombia anywherepthan City A, and that, according to
UNHCR, accessibility to alternative relocation areaay not be safe because there are large
numbers of illegal checkpoints on travel routestighout the country where individuals
concerned may run the risk of indiscriminate vicleUNHCR 2005, “International
Protection considerations regarding Colombian asydeekers and refugees”, March).
Further, they will be unfamiliar with the securgjuation wherever they reside, and thus
have fewer tactics than other citizens for limitngks to their safety. UNHCR has observed
that, given the situation in the country, the agadion of the internal relocation concept may
generally be considered as irrelevant, unlesstiremrely clear-cut cases (UNHCR 2005).
The Tribunal therefore concludes that it would besasonable to expect the second and third
named applicants to relocate in order to avoichtdmen of which they have a well-founded
fear.

The Tribunal is satisfied on the basis of the evidebefore it in relation to their
circumstances that, if they were to be targeteddiaible recruitment, the reason would be
that they are identifiable as [information deletedier s.431]. The Tribunal considers that to
be a particular social group for the purposes efGbnvention.

For these reasons the Tribunal considers thatetbensl and third named applicant’s have a
well-founded fear of Convention-related persecutio@olombia.



CONCLUSIONS

The Tribunal is satisfied that the second and thached applicants are persons to whom
Australia has protection obligations under the Betis Convention. Therefore they satisfy
the criterion set out in s.36(2)(a) for a protectiwssa and will be entitled to such a visa,
provided they satisfy the remaining criteria.

The Tribunal is not satisfied that the first-nanagblicant is a person to whom Australia has
protection obligations under the Refugees Convardiad therefore cannot satisfy s.36(2)(a)
of the Act. Nor is she able to satisfy s.36(2)é%)she is not the spouse or a dependant of the
other applicants. However, the Tribunal is satdstigat she is a member of the same family
unit as the second and third named applicanthoptrposes of cl.785.222(a) and
866.222(a) of Schedule 2 to the Regulations. Thisecause the Tribunal is satisfied that she
is their mother and therefore that all are membétke same family unit. The fate of her
application therefore depends upon the outcombkeo$écond and third named applicants’
applications. She will be entitled to a protectiiga provided she satisfies the criterion set
out in s.36(2)(b) of the Act and the remainingeid for the visa.

DECISION
The Tribunal remits the matter for reconsideratioth the following directions:

(i) that the second and third named applicants satisfy
s.36(2)(a) of the Migration Act, being persons to
whom Australia has protection obligations under the
Refugees Convention; and

(iv) that the first named applicant satisfies cl.785(222
and 866.222(a) of Schedule 2 to the Migration
Regulations, being a member of the same family unit
as the second and third named applicants

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of egration Act1958.
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