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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicants satisfy s.36(2fahe
Migration Act, being persons to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Pakistaived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights.

The delegate refused the visa application on teeslhathe first named applicant is not a
person to whom Australia has protection obligationder the Refugees Conventidine
applicants applied to the Tribunal for review of ttelegate’s decisions. The Tribunal finds
that the delegate’s decision is an RRT-reviewablgsion under s.411(1)(c) of the Act. The
Tribunal finds that the applicants have made avatiplication for review under s.412 of the
Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illaéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s caypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



stateless, unable, or unwilling because of hisaorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Information given to the Department by the first named applicant

The following personal information about the finstmed applicant and the written claims are
contained in the Application for a Protection Vagaplication lodged at the Department.

The first named applicant claims she is a citizieRakistan. She was born in Pakistan. She
completed her secondary education. She then urdtetetiary studies and following this
she worked for a number of years in a particulafgssion.

The first named applicant was married in mid 19981se has several children. She lived in
Pakistan from birth until she left for Australiae&sbpeaks, reads and writes Urdu and reads
and writes English. She claims that she is Islaanit an Ahmadiyya. The applicants arrived
in Australia travelling on Pakistani passports.

In support of her Application for a Protection Vise first named applicant lodged the
following written statement:-

“Introduction

| [the first named applicant], born in Pakistan[date]. I've got married in [date] with [name]
and have [number] kids, named, [children’s namids¢long to an Ahmadiyya family where
my father is devoted worker of Ahmadiyya commurity my father in law is [information].
| came Australia with my [number] kids while my lmasd and one [child] is still in Pakistan.

| have got [degree] in [area of study] from [unsigy] of Pakistan. My husband is a
[occupation] who was involved in number of incicenthere he was treated by verbal and
physical abuse because of his faith and belieffadtkalso transferred from cities to cities
during his about [number of years] job just becanfd@s religious beliefs.

Background

Pakistan is a country where people have no rigittheir beliefs if they don't follower of
main religion group of country. Since | grown upave seen fear and uncertain life, which
cannot guarantee us of peace because of our reifmith.

In 1984 the government instituted the so-calledi"ahmadi" ordinance XX contained in
section 298(b) and (c) into the Pakistan panel cdbes made it illegal for an Ahmadi to
"Pose" as a Muslim in anyway whatsoever. The prorgsencompass a range of everyday



Ahmadi observances. Mullahs of Pakistan have briociggrges against Ahmadis for using
the standard Muslim greeting form and naming tbkildren "Muhammad".

In 1986 legislation was passed inserting sectid{ 29into panel code, which stated that the
penalties for blaspheming the Prophet Muhammad death or life imprisonment and fines.
Use of derogatory remarks etc, in respect of thly Roophet, shall be punished with death or
imprisonment for life. This sectioned was amendserlin August 1991, to make the death
penalty the only punishment for the blasphemy. Abs©991 section 295( a) of the panel
code was amended to increase the maximum punisHorestraging the religious feelings

of any group from two to ten years.

From 1984 to date Ahmadis have charged pursuahetanti-Ahmadi Ordinance on more
than 2500 occasions. From January to May 1994 alditecase were registered against
members of Ahmadiyya community. Over this peric#h Ahmadis were sentenced to
imprisonment. Over 400 Ahmadis publications wemspribed, 8 mosques were set alight
and 24 Ahmadis were allegedly killed in incidentsalence over the 10-year period.
Violence against Ahmadis is also well documentedhleyAustralian government.

The state of Pakistan does not provide protecboiiimadis. It is both unable and unwilling
to provide protection because of its law and itisuate to religion minorities. Amnesty
criticized the government of General Musharaf, jolest of Pakistan, for failing to
effectively prevent abuses of minority rights aaghsure legal redress for abuses suffered
by members of the minorities.

The state in Pakistan has connived in such priaatses of members of the minorities as
when police have passively stood by during attackedhmadis. In many more instances it
has failed to exercise due diligence in protectimegnbers of minorities from imminent attack
and to investigated and prosecute attackers irsaalsere it could not or did not prevent the
abuse. Whenever there is reasonable evidencedbrfalure, the state of Pakistan is
responsible for the abuses by private persons sigaie@mbers of minorities. (Reference
taken from www.persecution.com)

We have suffered ill treatment in Pakistan whichswbmit amounts to persecutions. Me and
my family was involved in numerous incidents whexewere verbally physically threatened
and harmed due to our faith in the Ahmadi Religion.

Persecution and Incidents

During the reside in Pakistan | have faced a Igiroblems because of our belonging to
Ahmadiyya Muslim community. According to the law@ékistan we are non muslim and
government has right to go against us if they fisgperforming any Islamic activity. From
my childhood | saw a lot of incidents and faceddeapeople abuse us, call us with worst
titles. In school teacher kept discrimination with Their behaviour remained bad with us
and all this had affected our studies. In collagedan't used to tell our fellows, from which
authentic group we belong. This was very difficaltide our religious identity in Pakistan.
Because religious discussions are very commonadt not only me, my kids also suffered
the same kind of problems at school and later ey ktad to change their school.

| am starting it from [year], long time before mymage, when my husband was only [age]
and has campaign had started against Ahmadis avetlthe Pakistan. A mob gathered
around their house my father in law wasn't at hatrténe, my mother in law was at home



alone with his [number] children. This crowd stdrebuse and throw stones on our house.
My mother in law became injured when some one ftloencrowd threw a stone in her head.
The blood was flowing from hes head. Then she brbagyun from inside of house and
stood alone in front of the mob. She asked for frelm the neighbors but they refused. A
police officer who was present at that moment asiexdo hand over gun to him. But she
refused by saying "this is only way to protect nigsk and myself. | am safe until this gun is
in my hands". An hour later when her husband, (atlgdr in law) came home and he took
the gun from his wife. Next moment she faintedisdrms. Afterward he fired in air to
scatter the crowd. This moment he took his fanrilgl vent to his [relative] who was living
in another city [city]. Next day the phonetics butfmeir house.

In [year] while we were living near our mosque locgtion]. Our mosque was surrounded by
a lot of Ahmadis families. [Information about thea] The extremists of mullahs have
arranged a big gathering and planed to attack Alisnladuses in that area. | was living in
house with my parents and [siblings]. My parentsrtey [siblings] to my grand parents in
same city and | lived with my parents in our hoasflocation]. | remained awake whole
night and was afraid of what is going to happenimgur life. The gang of mullahs had
proceed all over the area and having swearing obuckily that night we were just saved. |
count it one of the horrible night of my life.

From the area mosque the IMAM delivers Friday sermgainst us at least once a month.
People live around us become emotional. They haggishination with us and don't accepts
our invitations, and anything which we used to se@sn on different occasions like
marriages and festivals. They also don't inviterusccasions too.

The next incident | am going to mention below, Wwappened just few months ago. In [date],
one of extremist IMAM of our area's mosque was simgan Friday Sermon against us
which created a lot of tension in area and in elft Same evening some phonetic people
(not of our area, unknown) were gathered outsidmiohouse and started shout on us. We
and our children really got very scared. My fatimelaw, who was living with us, phoned to
police station and told them the situation. Thepoese from police was very frustrated. They
clearly said, we cannot do anything because yoplpdwave created these problem yourself
and this because of your religious beliefs. Thisdants affected my children badly and they
couldn't go out side the home. The children ofsitget called them "MARZAI", which is

the one of the worst title of Ahmadis.

My children couldn't study in Government schoolsaese the teacher discussed religious
opinion and belief with them. They are so innodeninderstand the meanings of religious
beliefs. They only know that we are Muslims buctes called them non-Muslims. When we
complaint to the principal, she said, the teackgust telling the fact and there was nothing
improper. We were so worried after this incidehtst thow our children would get education
in such schools where religion is interruptingheit education. Afterward we had to change
their school to a [type of school] school. WhicFeated a very high on our monthly budget.

In [date], after a Friday sermon, [number] young$oame out side of our house with the
hockey and sticks. They start beating to my huslaembthis [relatives]. They got injured
badly and blood started flowing from my their heddy [relative] got injured so badly at
that time. People living around our house watcledwhole incident from their roofs and
were eyewitness of the incident. When we asked tiodne the witness in front of police,
what they have seen, they refused to help us. invadig shock for a moment because |
couldn't understand the reason why it happened.



My husband and his [relative], living together anse house, have faced a lot of fearful
situations. Even they are in their practical livegst of time they were opposed by phonetics
of the society. [Number] years before in [year],ewhmy husband and his [relative] had
started their [business] on a rented building efltisy area of the city. This [business] was
running successfully and having a good businesen/wner of the building came to know
that they are Ahmadis, he asked them to leave Beda@idoesn't want that any "MARZAI"
use his building. This caused us a big financisg¢lAfter this incident, my husband [relative]
moved to [country] and claimed asylum.

[Information about the first named applicant’s wofkhis situation was very hard on me and
| tried hard to adjust myself in the situationuk @ complaint to high authority, but nothing
could be better than before. This thing led meetignation from the job.

There are lot other small incidents in our lifegngoof them put us in very stressful situation
and some of them put us on a very embarrassingtisituin front of the society. All of them
hard to write here but can be mentioned some on thieinterview if asked.

Conclusion

Last [number] years were such painful to us spldilaé incidents related to my family put
us in deep mental disturbance. My father in lawd $&i "now | am not in the position, where |
can again face or go throw the situation whichcetiback in [year]".

The Government of Pakistan is unable to effectipebtect me and my family from the
persecution, as the detail of incidents are meatidrelow. There are reports of the
government failing to intervene in cases of viokeaad intimidation against minority
religious groups.

| submit that me and my family (in Australia andHakistan) fulfills the convention

definition of a refugee. | also state that thera ieal risk that such persecution would occur if
| return to Pakistan. | also fear, if me and myifgrstays in Pakistan could have a very
heavy lose of anything. Even | am now safe herestliimy family always makes me

worried about them.

Before me, my [relative], [name and date of birthho was granted asylum in Australia and
is living happily afterwards. My [relative], whoseisband and his family claimed asylum in
[country], they all are living there peace fullydahappily too. Along with it my other close
relatives also claimed the same and living in Aal&tr the name of them are listed below.

I-[name and relationship]
2-[name and relationship]
3-[name and relationship]

All these difficulties we had faced in Pakistancégse of our religious beliefs forced us to
think to move out of our beloved country.”

Information given to the Tribunal by the first named applicant

Application for Review



The first named applicant lodged an ApplicationRaview. No further information,
documents or submissions were lodged in suppdheo@pplication at that time. She
subsequently lodged a number of documents inclualifugther written statement, a letter
from the Ahmadiyya Muslim Association Australia Jidedical Reports in relation to her
husband and one of her children, a letter to Hative from the Department of Immigration
and Citizenship advising him of the grant of histpction visa and a Tribunal decision cover
sheet in relation to another relative.

The first named applicant submitted the followingtien statement:

“1. My name is [the first named applicant]. | amAmmadi from [city], Pakistan My family
has suffered persecution -- including harassmethidéstrimination and verbal abuse and
physical attacks - on many occasions in Pakistaause of our faith. The problems began a
long time ago however have become worse in regeest

2. In school, | suffered discrimination and abuseduse | am an Ahmadi. | was insulted by
teachers as well as taunted by the other studentss singled out for being an Ahmadi by
the teachers in classes. It was very hard to madeds as no Muslims wanted to speak to
Ahmadis. My [siblings] had a similar experience.

3. In [year], when my husband was [age] a mob @feexist Muslims surrounded his home
and threw stones. His mother was home alone wélthiidren and she came to the door to
call to the neighbours for help. She was thenrhibhe head with a rock. The mob then set fire
to the house, which caused a lot of damage.

4. A policeman observed all of this however didnig to assist. The mob only dispersed
when my father-in-law arrived home and fired a guo the air, Following this the family
left their home.

5. During [year], extremist mullahs delivered afltimadi speeches in the mosques accusing
us of being anti-Islam and calling on Muslims tth ks. My father and mother wanted to
send all the children to stay with our grandparémt®ur safety. My [siblings] left however |
stayed with my parents. | remember lying awakegtttrunable to sleep because | was so
fearful.

6. 1 studied [area of study] at [university]. | qoleted [degrees]. | had problems there too. |
was not allowed to pray in the mosque and | wasglied by other students. | used to wear a
burke. They would say to me things like: "Why acel yearing that? You are not a Muslim.
You are pretending, acting.”

7. In [year], | began [information about the firemed applicant’ work]. | was there for
[number] years. fnitially, a [ethnic] woman was tfeir person and there were no problems
for me because of my religion. However, later a mewman was appointed who employed a
new [position] with extremist beliefs.

8. The new [person] gave me a very hard time lsmbdam Ahmadi. [Information about the
first named applicant’ work] Other [colleaguesg@amade my work difficult and
uncomfortable for me. Lunch breaks would be vergssiful for me as | had to sit in the staff
room with the other [colleagues] who would accugeahnot being Muslim.



9. | eventually left the job because it was toestful. The DIAC decision stated that | had
left the job to care for my children. While | didve young children, this was not the main
reason | left the job. | Left because of the disaniation | was experiencing.

10. My husband has also experienced a lot of pnabl@ his jobs. He worked as a
[occupation]. He has suffered a lot of discrimioatand abuse.

11. In [year], my husband and one of his [relatiwe}e running a part time business.
[Information about the business]. It was very sgsfd. However when the landlord of the
premises they were renting became aware they wemeadis, he asked them to leave. This
caused a big financial loss. Following this, thedtive] went to [country] where he obtained
asylum.

12. In [date], a crowd of extremists gathered ag@siur home and began yelling out abuse.
We were very scared that they might try to physycaitack us. My father-in-law telephoned
the police and asked for assistance however theep@fused. They said we had brought
these problems upon ourselves.

13. This incident terrified my children and, in cdoimation with the fact that they were
abused and insulted by other children, led to thetrwanting to leave the house.

14. My [number] children who are at school have alsffered a lot of problems. The
teachers have treated them unfairly. In the Islastudies classes, the teachers used to single
them out and question them on why they don't censitbhammad the last prophet. They
told them they should ask their parents about rhey were only young children and could
not properly understand what was happening. Otluelests teased them because of what the
teachers said. The experience was very upsettimgdéom.

15. We complained to the head of the school howereewere told the teachers were simply
teaching religious studies as they should be. Wde@mip taking the children out of the
government school and placing them in a [type bbs{ school, which was very expensive
and which we could not really afford.

16. In [date], [number] young men gathered outsigiehouse and attacked my husband and
his [relatives] with sticks. They were all injurefl doctors report for my husband is attached
to this statement. My [relative] was injured evearenbadly.

17. In [date], | was threatened by a mullah andr{ber] fanatic Muslims who were with him.
| was walking on the streets near my home andab& mosque. They approached me and
told me | should think about my religion and myibfd and what | have been doing. They
said if | considered myself a Muslim, | should Blc¢ one. | felt threatened by them and
afraid.

18, In [date], | fled Pakistan and traveled to Aalsa with [number] of my children. | left my
husband and [child] behind.

19. A number of family members were already preseAustralia as refugees. They had all
previously experienced problems in Pakistan becatigeir Ahmadi faith, which caused
them to flee the country.

20. My [relative and name] was found to be a refuiggdate] by the Refugee Review
Tribunal and subsequently granted a protection (R&T File No: [file number]). My



[relative], [name] was found to be a refugee byDiepartment and granted a protection visa
(Department File No: [file number]).

21. The husband of another [relative and name]alsasgranted a protection visa by the
Department. A letter from the Department to [naoeihe grant of his protection visa is
attached. [Relative and name], was also grantedjeef status. My [relative] and her family
received refugee status in [country].

22. Since | left Pakistan, there have been fupheblems for my [family members].
[Information about an incident] A doctor's repaaittached to this statement. They also
warned him not to go near the mosque. [Family mehtias received threats from mullahs.
They came to our home and threatened him with badexjuences if he did not renounce his
faith.

23. | do not want to return to Pakistan becausar further persecution because | am an
Ahmadi. | also fear for my children. There is noweafe for us to go. There are these
problems for Ahmadis all over Pakistan. This is wg/did not relocate previously. It would
have been the same situation for us everywhere.

The police will not protect us from the extremigtarther, the police themselves are often
responsible for persecution. They use the anti-emsion laws to prosecute Ahmadis who are
falsely accused of proselytizing.”

I nvitation to Hearing

An officer of the Tribunal wrote to the first namagplicant advising that the Tribunal had
considered all the material before it relatinghte &pplication but it was unable to make a
favourable decision on that information alone. Tired named applicant was invited to give
oral evidence and present arguments at a hearitige dfribunal. The Tribunal received a
response to the hearing invitation.

At the Hearing

Thefirst namedapplicant appeared before the Tribunal to giveewig and present
arguments. The Tribunal also received oral evidérma a close relative. The Tribunal
hearing was conducted with the assistance of angreter in the Urdu and English
languages. The applicants were represented inarlt the review by their registered
migration agent

The evidence of the first named applicant is sunsadras follows:

She was born in Pakistan. She is a citizen of Rakigler parents live in Pakistan Her family
are living in a number of countries around the @o8he was educated in Pakistan and has
completed university education.

She has a number of years of experience workirgparticular profession. That is the only
place where she has worked. She moved out of men@home when she got married. She
moved to another town. She lived there until trengeto Australia. She lived with her
husband’s family.



She got married in mid 1990’s. Her husband was ingrkt the time of their marriage. He
was working in another city. He subsequently gansferred to a different city. She could not
recall the dates when he was transferred. Sheevasad children.

She traveled to Australia on a Pakistani passpbithwvas issued in her name. She did not
hold a passport prior to that. She obtained a pasbpcause she wanted to come to Australia
She had not traveled overseas prior to this. Sivelied to Australia on a temporary visa. A
close relative lives in Australia and he wantedstgsce at that time. Although the purpose

of her visit was for the reason she gave they hadeaback of their minds the bad
experiences they faced in Pakistan.

She left Pakistan from Islamabad airport. She tem/to Australia with her children. After

her arrival in Australia she informed her closatieke of her circumstances in Pakistan. He
already knew a bit about it. They decided thatstieuld apply for a protection visa. She also
realized that this relative was living here happihd was not having any problems of the
kind they were suffering in Pakistan. She appl@daf protection visa. She has lived with this
relative since her arrival in Australia. She hdsofamily members who live in Australia
She stayed with them for a few days.

She is not working. She has been in contact wittfdmaily by telephone since her arrival in
Australia She was informed of an incident that imed her child. She was told that it
involved some fanatics and that her child was huater on her husband was threatened by a
fanatic mullah and was told that they know of peogho go overseas and apply for
protection visas because countries overseas priivihe protection.

She filled the Application for a Protection Visar$alf. Everything she said in the application
is true and correct. She identified her signaturéhe application. She also lodged a written
statement with her application. She wrote thakestaint. Her close relative in Australia
helped her a little to correct the grammar. Shatifled the statement and stated that
everything she said in the statement is true ane:co

Her religion is Islam and she is an Ahmadi. She bas an Ahmadi. Her father, her husband
and her children are Ahmadi. She is a practicinghAtli. She practices her religion by
praying, reciting the Koran and through her liféstyshe sometimes goes to the mosque but
for security reasons children and women are notatl to go to the mosque. They have to
get permission from higher authorities. There hasen a few incidents in a few places in
Pakistan where there have been shootings. She@d®s mosque for the annual Eid prayers.
This is the only time she goes to the mosque.

Her father is a devoted member of the Ahmadiyyaroamty. He was working for the
community and her father in law is a known persiynabhe was involved in the women’s
meetings which are not held in the mosque. Theyalein houses. The purpose of these
meetings is to stress the importance of prayergtatioly Koran and they also talk about
good things from the holy book. If the meetings laetl away from home she does not
attend. There have been no meetings held at hee hafter she got married she has attended
very few meetings.

When asked how someone would know that she is Ahshadstated that she could not
answer this question. Since she has grown up tieekreown. When she got married her in
laws were already known as Ahmadi to others. Fioediay she grew up she knew that
people know them as Ahmadis.



In the late 1980’s they were living in an area vehirere was a mosque and many Ahmadis
lived near the mosque. The mullahs, who were SMuslims, were inciting other people
against them. There was a big gathering of peoplka mosque and they were afraid that
they might be attacked by those people like thelard that occurred in 1974. They were
warned by higher authorities to keep alert. Heeptr sent her siblings somewhere else. She
stayed with her parents that night. They were @yt and watched through the windows.
Luckily nothing happened. They were afraid therghthbe an attack on their homes. The
mullahs delivered speeches in the mosque agaieist. thhe crowd left the mosque after the
speeches.

Sometime ago after the Friday sermon a group oblpegathered outside their home and
started abusing them and the Ahmadi community.fat@er in law rang the police but the
police did not help them. They were told they biaLigon themselves. The crowd stayed
there for a while abusing them and then left. &Hveaonths later a few people came to the
front of their house and started hitting her rekatvith sticks. When her husband heard the
noise he went outside. He was also hit by stickeyTlsaw the whole incident from the roof
and then she took her children inside. Her childvere very afraid. There were other people
looking from their rooftops but no body came tophdlhat was the incident in which her
husband and relative were injured. No one wasnglto come forward as a witness and
because the police had not helped them previobsly did not call the police.

After her arrival in Australia one of her family méers was involved in an incident. Her
husband was also threatened. From the day sheugrelve has always faced hardship and
opposition. Their social life was also destroyee tluthese incidents. Her life has been
destroyed by them being targeted by other peoplébaimg opposed by other people. The
circumstances were the same before and after hetagea Her husband was transferred to
different places and was also getting a lot of gjitpmn in his office. It was very difficult for
her. Her husband started a part time business. idgyo stop the business because they
were Ahmadi and it was a big financial loss fomthe

A family member was riding his bicycle. There immasque near their house. He was pushed
by someone who said “since you are not a Muslimamunot allowed near the mosque”. He
fell and hurt himself. Her children were attendangchool in their area. The teachers knew
that they were Ahmadi. In the Islamic studies ctagy told her son the difference between
Muslims and Ahmadi. He felt embarrassed in thescésshe was pinpointed. The other
students teased him. They decided to change ha®kahd got him admitted into another
school. Although this was a financial burden omthbey did not want their children to go
through the same circumstances that they had sdffer

When she started working there was a chairpersanwés a Farsi lady in the workplace.
She was then transferred from there. Later on andématic lady became the chairperson
and from that day her troubles started. This cleaspn started saying things and because of
her attitude towards her the attitude of the résteo colleague changed as well. She lost
concentration and felt embarrassed. She realizdhby are not liked by people and it made
her depressed. She spoke to the chairperson dbsbiut nothing happened.

Since her arrival in Australia she has been gainihé mosque. She has attended the Eid
festivals and also attends Friday sermons. Wheadaskat she thought would happen if she
were to return to Pakistan she stated that thdit@enow that she has come to Australia
with her children. They know that when Ahmadis gemseas and seek asylum they are
usually successful. If she were to go back thel/kmbw that she has not been successful.



She is afraid that they will harm her children. Somcidents have happened where Ahmadis
have been killed or seriously injured. She alstsfdeese dangers. She is afraid for her
children. They have seen a lot of opposition atachks. She is afraid about how they will
grow up in such a culture and how they will finibleir studies.

Her father in law is a known personality and eves/&nows about him. Because of his work
she believes this is another reason they are logipgsed. She has a fear that in view of
previous incidents something sinister might hapgemer or her family. It is in the law of
Pakistan that they cannot write down that theyMuslim. If they do they can be punished
and put behind bars. People come to know about tlemause what ever documents they are
carrying has a section for religion and it says AdmShe does not have anything else to say.

After the first named applicant had given her enmeher close relative, who had been
present during the course of her evidence as aosupgrson, indicated that he wished to
give some evidence. The first named applicant’'sasgtative indicated that he wished to
give evidence in relation to how Ahmadis are idgdiin Pakistan.

The evidence of the first named applicant’s cladative, is summarized as follows:

There are two main ways that Ahmadis are identifiesbciety. In a community, within a
one kilometer radius there are four to five mosqgéésnadis do not join these mosques to
practice their religion. The community comes tanhend asks them why they do not go to
the mosque to pray. They then find out that theyogihe Ahmadi mosque. The second way
of identifying Ahmadis is by the way the woman wdegir scarves.

Ahmadi women wear the burkha. Other Muslim womeanike burkha as well. But from

the way they wear the burkha you can tell whethey are Ahmadi. Ahmadi do not practice
their religion with other Muslims and other Muslids not allow Ahmadi to practice with
them. Every group has their own mosque. Ahmadbgbeir own mosque. There have been
incidents in the past when Ahmadi have gone tortbeque. Sunni and Shi'ia Muslims have
their own mosques. He is not a hundred percent blerdas heard people say this mosque is
for Sunni and this mosque is for Shr'ia.

Official documents have a section where you hawtetdare that you are a Muslim. You also
have to sign under that statement that you ard@aver of Mullah Mohammad. If you do not
sign this declaration they know that you are Ahm¥éen you sign applications for your
national identity card, admission to schools arntkges, everywhere there is a checklist with
a section on what religion you belong to. Thera x for Ahmadis and you have to tick it.

INDEPENDENT COUNTRY INFORMATION

The U.S Department of Statefernational Religious Freedom Report 2087 Pakistan
states that:

The Constitution establishes Islam as the statgi@al It also declares
that adequate provisions shall be made for mimitd profess and
practice their religions freely; however, in repalihe Government imposes
limits on freedom of religion, particularly on Ahutia.

A 1974 constitutional amendment declares Ahmadixtaon-Muslim.
Section 298(c), commonly referred to as the "aftmadi laws," prohibits



Ahmadis from calling themselves Muslims, referringheir faith as
Islam, preaching or propagating their faith, imtiothers to accept the
Ahmadi faith, or insulting the religious feelingMuslims. The
punishment for violation of the section is imprigzent for up to 3 years
and a fine. Other religious communities were gdhehae to observe
their religious obligations; however, religious miities are legally
restricted from public display of certain religionsages and, due to
discriminatory legislation and social pressure,aten afraid to profess
their religion freely.

The Government used anti-Ahmadi laws to targetrerdss Ahmadis.
The vague wording of the provision that forbids Addis from directly or
indirectly posing as Muslims enabled officials tinly charges against
Ahmadis for using the standard Muslim greeting f@ma for naming

their children Muhammad. The Ahmadi community clegrhat during
the period covered by this report, 28 Ahmadis fam@dinal charges
under religious laws or because of their faithnder the blasphemy laws,
17 under Ahmadi-specific laws, and 7 under otheslaut motivated by
their Ahmadi faith.

At the end of April 2006, four Ahmadis were in mson blasphemy
charges; one was in prison and two more were obiadrfacing murder
charges that the Ahmadiyya community claimed walgefy brought due
to their religious beliefs. Seven more criminalegganging from murder
to destruction of property, were filed against piroent members of the
Ahmadi community during the reporting period. Tlas&s remained
unprosecuted and the accused were allowed to pdst b

Since 1983 Ahmadis have been prohibited from hglgiuablic
conferences or gatherings, they have been denredgston to hold their
annual conference. Ahmadis were banned from pregamd were
prohibited from travelling to Saudi Arabia for th&jj or other religious
pilgrimages. Ahmadi publications were banned frarblig sale, but they
published religious literature in large quantitiesa limited circulation.

While the Constitution guarantees the right tolasth places of worship
and train clergy, in practice Ahmadis suffered fraastrictions on this
right. According to press reports, authorities cwred to conduct
surveillance on Ahmadis and their institutions. &avAhmadi mosques
reportedly were closed; others reportedly were dased or had their
construction stopped.

Ahmadi individuals and institutions long have be&etims of religious
violence, much of which organized religious extreisinstigated.
Ahmadi leaders charged that in previous yearsaniliSunni mullahs and
their followers staged sometimes violent anti-Ahimadrches through the
streets of Rabwah, a predominantly Ahmadi towngmdtual centre in
central Punjab Backed by crowds of between 1002&Qdpersons, the
mullahs reportedly denounced Ahmadis and their deuna situation that
sometimes led to violence. The Ahmadis claimed ploéite generally



were present during these marches but did notveerto prevent
violence. In contrast with the previous reportréwere no such reports
during this reporting period.

(US Department of State 200nternational Religious Freedom Report 2007 —
Pakistar).

FINDINGS AND REASONS

The Tribunal finds that the first named applicanicitizen of Pakistan based on the
evidence given by the first named applicant ati@ring and her possession of a Pakistani
passport and will assess her claims on this basis.

When assessing claims made by applicants the Taimeeds to make findings of fact in
relation to those claims. This usually involvesaasessment of the credibility of the
applicants. When doing so it is important to beamind the difficulties often faced by

asylum seekers. The benefit of the doubt shoulgivEn to asylum seekers who are generally
credible but unable to substantiate all of theairok.

The Tribunal must bear in mind that if it makesaalverse finding in relation to a material
claim made by the applicant but is unable to makt finding with confidence it must
proceed to assess the claim on the basis thagfttpossibly be true. (S&4IMA v
Rajalingam(1999) 93 FCR 220).

However, the Tribunal is not required to acceptritically any or all of the allegations made
by an applicant. Further, the Tribunal is not reedito have rebutting evidence available to it
before it can find that a particular factual asearby an applicant has not been made out.
(SeeRandhawa v MILGEA1994)52 FCR 437 at 451 per BeaumonS&jvadurai v MIEA &
Anor(1994) 34 ALD 347 aB48 per Heerey J ariKbpalapillai v MIMA(1998) 86 FCR 547.)

In dealing with this application the Tribunal foutie first named applicant to be a credible
witness. She gave her evidence in an open andistfarward manner and was not prone to
exaggeration or overstatement. Her principal cligithat she is of the Ahmadi faith and that
she fears persecution due to her religion. Havegaurd to the letter from the Ahmadiyya
Muslim Association Australia Inc and the evident¢he first named applicant the Tribunal
accepts that the applicants are of the Ahmadi.faith

Country information from a wide range of reliabtaisces, including that cited above,
indicates long term wide spread intolerance towardsharassment of Ahmadis in Pakistan.
This includes restrictions on religious practi¢eehts, physical violence and attacks on
members of the Ahmadiyya community. Of particulatenare the specific government
policies of discrimination entrenched in the 197&h§&titution which declares Ahmadis to be
non Muslim and the 1984 amendments to the Penad Gadtion 298(c), commonly referred
to as the "anti-Ahmadi laws," which prohibits Ahnmsftom calling themselves Muslims,
referring to their faith as Islam, preaching orgagating their faith, inviting others to accept
the Ahmadi faith, or insulting the religious fegsof Muslims. The punishment for violation
of the section is imprisonment for up to 3 yeard arfine.

The Tribunal accepts the evidence of the first rhaggplicant and her close relative that the
applicants have been identified as belonging toAfw@adi faith in their community. The
Tribunal also accepts that the first named apptisdather in law is a well known



personality. The Tribunal also accepts that thet immed applicant’s husband had to close
down a successful business because he was disddedre Ahmadi and suffered financial
loss as a result.

The Tribunal accepts that a crowd of extremisthegyad outside their house and yelled out
abuse to them. The Tribunal also accepts thataheepwere called and refused to provide
any assistance. The Tribunal accepts that therfaisted applicant’s husband and his relatives
were attacked. The first named applicant has peavittie Tribunal with a Medical Certificate
in relation to the injuries suffered by her husband the treatment he received. The Tribunal
also accepts that the first named applicant wasataned by a mullah.

The Tribunal accepts that since the applicants dameistralia one of the first named
applicant’s family members was pushed off his bieyay extremists, fell and injured

himself. The first named applicant has providedTtibunal with a Medical Certificate in
relation to the injuries suffered by this family miger and the treatment he received. The
Tribunal accepts that the first named applicamiusband has received threats from mullahs.
The Tribunal also accepts that if the applicantsavte return to Pakistan the community is
likely to target them on the basis that they hasenbunsuccessful in obtaining asylum
overseas.

The Tribunal finds, on the material before it, ttiedre is a real chance that the applicants
would face persecution for reason of their religictmey were to return to Pakistan now or in
the reasonably foreseeable future. In reachindfitiaéng the Tribunal accepts the evidence
of the first named applicant and her close reladinve places considerable reliance on the
available country information.

The Tribunal has considered whether the authoiiti€&akistan would be able to
provide the applicants with effective protectiomeTlUS Department of State -
International Religious Freedom Report 2007 — Pakisndicates that there have
been instances in which the authorities have fadadtervene to prevent
violence against Ahmadis and have used anti-Ahitaads to target and harass
Ahmadis.

The State’s discriminatory anti Ahmadi laws raisg@us concerns about the
willingness of the State to protect Ahmadis fromnhaThe Tribunal accepts the
evidence of the first named applicant that her kamave previously sought and
been refused the protection of the police. Havegard to this evidence the
Tribunal is satisfied that the State would not jevhe applicants effective
protection from harm.

For this reason the Tribunal is also satisfied thatharm feared by the first
named applicant is not localised and that it cowltlbe avoided by the family
relocating to another part of Pakistan. The Trithdinas that the first named
applicant’s fears are therefore well founded. Thbunal is satisfied that if the
applicants return to Pakistan now or in the realslyrfareseeable future there is a
real chance that they will face persecution invadvserious harm. The Tribunal
finds that the applicants’ religion is the essdrarad significant reason for the
persecution and that it involves systematic andruiisnatory conduct.

There is no evidence before the Tribunal to sugilpestthe applicants have a
legally enforceable right to enter and reside ip @ountry other than their



country of nationality being Pakistan. The Tribufiatls that the applicants are
outside their country of nationality. The Tribuiialds that the applicants have a
well founded fear of being persecuted for reasdriber religion if they return to
Pakistan now or in the reasonably foreseeableduitite Tribunal finds that the
applicants are unwilling, owing to their fear ofgecution, to avail themselves of
the protection of the government of Pakistan.

CONCLUSIONS

The Tribunal is satisfied that the applicants aespns to whom Australia has protection
obligations under the Refugees Convention. Theeefwoe applicants satisfy the criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicants
satisfy s.36(2)(a) of the Migration Act, being pmrs to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no information which might identify the applicant or any relative or
dependant of the applicant or that is the subject of a direction pursuant to section 440 of the Migration
Act 1958.

Sealing Officer’'s I.D. PRRRNP




