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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Chippleed to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] January 201

The delegate refused to grant the visa [in] May2@hd the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflde criteria for a protection visa are set
out in s.36 of the Act and Part 866 of Schedule thé Migration Regulations 1994 (the
Regulations). An applicant for the visa must mewet of the alternative criteria in s.36(2)(a),
(aa), (b), or (c). That is, the applicant is eithgrerson in respect of whom Australia has
protection obligations under the 1951 Conventidatireg to the Status of Refugees as
amended by the 1967 Protocol relating to the Switiefugees (together, the Refugees
Convention, or the Convention), or on other ‘commpatary protection’ grounds, or is a
member of the same family unit as a person in sgevhom Australia has protection
obligations under s.36(2) and that person hold®tegption visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdolvbom the Minister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongetterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Sang
(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim
(2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/2003
(2004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIMA
(2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIACQ(2007) 233
CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the
purposes of the application of the Act and the lagans to a particular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution
must involve ‘serious harm’ to the applicant (s.9Lfgb)), and systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdtment, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived about
them or attributed to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the
reasons enumerated in the Convention definiti@te rreligion, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerihé requirement that an applicant must
in fact hold such a fear. A person has a ‘well-fech fear’ of persecution under the
Convention if they have genuine fear founded uptea chance’ of being persecuted for a
Convention stipulated reason. A fear is well-fouhddnere there is a real substantial basis
for it but not if it is merely assumed or basedogre speculation. A ‘real chance’ is one that
is not remote or insubstantial or a far-fetchedsgmkty. A person can have a well-founded
fear of persecution even though the possibilitthef persecution occurring is well below 50
per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to
avail himself or herself of the protection of hish@r country or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAastralia has protection
obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatmthe reasonably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee datein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-citizen in
Australia in respect of whom the Minister is saéidfAustralia has protection obligations
because the Minister has substantial grounds feieg that, as a necessary and
foreseeable consequence of the applicant beinguenifoom Australia to a receiving
country, there is a real risk that he or she wiffex significant harm: s.36(2)(aa) (‘the
complementary protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life; or the
death penalty will be carried out on the persortherperson will be subjected to torture; or
to cruel or inhuman treatment or punishment; ate¢grading treatment or punishment. ‘Cruel
or inhuman treatment or punishment’, ‘degradingtireent or punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be reasonable
for the applicant to relocate to an area of thentguwvhere there would not be a real risk that
the applicant will suffer significant harm; whereetapplicant could obtain, from an authority
of the country, protection such that there woultl®a real risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsa36(2B) of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe
Tribunal also has had regard to the material reteto in the delegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] SepEn2012 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an interpreter
in the Mandarin and English languages.

Protection visa application

In his written application, the applicant indicatkat he was born on [date deleted:
s.431(2)] in [City 1], [Province 2] in China and sva small business owner prior to travelling
to Australia. He states that he speaks, reads atesviMiandarin. The applicant indicates that
he has no religion and is of Chinese Han ethnicity.

In his protection visa application, the applicaatas that he is a single Chinese
citizen and that he has a valid Chinese passperattdched a photocopy of the passport to
his application, showing the passport issue dateeasy [a date in] 2010 and an expiry date
of [a date in] 2020. When asked in his applicatidrether he had ever had, or used, any
other passport or travel document he ticked the hda.
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He indicates that he left [China on a date in] ®etd2011 using his passport and a
valid tourist visa. He entered Australia [the feliog day]. He stated that he had difficulties
obtaining a travel document in his home country @wad he bribed a government officer
when applying for a passport. He also indicatetl lechad never applied to migrate to any
other country other than Australia and that he meder applied for refugee status in any
country other than Australia. He stated that heisin contact with relatives in China or
elsewhere.

When asked in his application whether he had ewgelied outside of his home
country before her current journey to Australieg sbked the ‘No’ box.

The applicant states that prior to his travel te#alia in 2011, he had lived from
birth in [a particular] district of [City 1], [Pramce 2], China. The applicant states that he has
undertaken a total of 12 years education. He inescthat between [dates deleted: s.431(2)]
he completed his [schooling] in [City 1], [Provin2g China. His father remains in China.

The applicant was assisted in completing the agiptio form by [name deleted:
s.431(2)], a registered migration agent.

The applicant applied for a protection visa [infdary 2012. He failed to attend a
Departmental interview scheduled for [a date inyM812. The application for a protection
visa was refused by the delegate [later in] May201

The applicant attached to his protection visa appibbn a statement outlining his
claims. This statement was typed in English andsea follows:

My name is [name]. | came from [Province 2], Chihapply for protection visa
because | was persecuted by Chinese governmentndimereason is that my parents
and | were practicing Falun Gong when someone deseal us. But at that moment,
Falun Gong was banned in China. We were torturenl afe were caught. After | was
released, | wanted to go aboard.

| started practicing Falun Gong with my parentgsihwas in the junior school.
When Falun Gong has been banned since 1999, mgtpavas involved and arrested
because of practicing Falun Gong, so | was addpyedy grandparents. | became a
homeless child because of Chinese government'a@viMy parents haven't been
released until | was in senior high school. My liieghe junior high school was in
extreme misery since my parents were arrested./nteachers and classmates
discriminated me because my parents practiced Fatung. My grandparents gave
me some pocket money to buy lunch at roadside $iacause they were in poor
health and cannot prepare lunch for me. Howevenesdassmates started to rob my
lunch money since my parents being arrested. Iyate lunch because of it. And
they are safety in numbers, so | cannot beat tivyrteachers always blamed me for
fighting with them without asking me why. Apart incthat, my teachers often talked
to me about Falun Gong and tried to convince meRAkn Gong was an illegal cult
and | should not be as degenerate as my parents.

However, my parents are very nice people. | damiswer that their practice of Falun
Gong does harm to someone else; on the contrarpamants' health was getting
better and they helped lots of people. | understbatmy teachers and classmates
would not believe whatever | said because they wkeady been brainwashed by



overwhelming propaganda of anti-Falun Gong. | liveder discrimination during the
rest of my life in junior school. | didn't tell ngrandparents about it since they have
already been very sad because of my parents add't @ant them to worry about
me. | started having stomachache because | baaelyuimch. | have developed a
serious stomachache when | graduated from jungir chool. My performance was
top in my class until 1999. But it went down be@asome unfair treatment and
discrimination, together with my stomachache. | padr performance in high school
entrance examination. As a result, | could onlyablke to enter a normal high school
instead of my ideal one. In Chinese society, tHg way to change our fate is to have
excellent performance for people who are born ior families; otherwise, you will
suffer from hard life in the future. The fact thalidn't enter my ideal high school
indirectly caused that | didn't enter my ideal wmgity. As it were, it changed my fate
of life that Chinese government forbidden Falun Gon

After | entered high school, my parents were reddagnd | went back to my home
and lived with my parents. My parents said thay th@ve suffered hardships when
they were in prison, which, on the contrary, didvetre their volition. They insisted
that Falun Gong was great. At that time, we livethard conditions. We didn't have
enough money to spend. In the meanwhile, we wanglakscriminated by lots of
people. At that time, my parents told me many puatbtruth of life, such as
"tolerance” that Master Li said. Besides, after payents were released, my home
was targeted by the police. They were like woltsisg fresh meat. They searched our
house and asked for money in all kinds of namespltgnts sold lots of valuable
goods and turned it into money to give to the moiicorder to protect our safety. We
suffered from extreme misery as in a hell.

| have been looking for jobs since | graduatedyaaf]. At that time, employment
situation in China were so bad that | can't fijdla And my parents have been doing
some casual jobs. | have been following the priesipf truthfulness,
kindheartedness and beauty that Master Li taught belped me go through a tough
time. And my parents and | insisted practicing Raong in secret. However, in
[month] 2004 | was being reported for practicindguRaGong and being arrested.
Luckily, my parents were [working]; otherwise, theguld get

caught as well. | was held in a re-education cearterendured hardships. | don't want
to recall those horrible memories. | was held farenthan half a year and released at
the end of 2004. It's harder for me to find jokeaftwas released. Although I felt
miserable, | didn't give up on practicing Falun Gohinsisted practicing Falun Gong
at home. In the meanwhile, | bought some books tatmmputer to enrich myself.
However, police still harassed my family and askexhey in all kinds of names.

In 2006, | opened [a business] with my friend. Armdbuld deal with some simple
technical problems about [the business] on my \ter a while, | made some
money. However, those horrible police didn't leen@alone. They kept asking for
troubles either in my home or [at my place of bass]. They even found some
people of bureau of culture to investigate my [bass]. Because it needed a special
practicing license to open [such a business] im&hhe police threatened me with it
and asked for money. | can't open the [businedsparn gave them money. After a
while, fire department also asked for troublegnigtplace of business]. Actually, |
have applied for all the licenses and securityifogations. But the problems kept
coming up since the police found out the [businass mine. In China, police often



29.

30.

31.

32.

33.

34.

35.

ganged up with government officials to oppressftraners of Falun Gong like us. |
didn't want to incriminate my friend and his famigpo | spent money to have
someone helped me with the passport applicationrandassport was granted in
2010. Then, | saved money for a period of time. Aindlly, at the middle of 2011, |
asked a travel agency to apply for Australian &turisa. | have heard of the freedom
and democracy in foreign countries, but | stilt febved when | saw it with my own
eyes. | saw people practicing Falun Gong in th& pad how happy they were. | took
an active part in practicing Falun Gong here ahemopractitioners helped me a lot. |
was afraid of going back to China. | didn't wantit® under the harassment of the
police. | can't live like that anymore.

The statement was signed by the applicant, nohiagssistance of his migration
agent in translating the contents to English.

Departmental interview
The applicant did not attend a hearing scheduléd the Department.
The review application

The delegate refused the visa application [in] M@¢2, notifying the applicant on
this date. The applicant lodged an applicatiorréwiew of the decision to the
Tribunal [in] June 2012.

Applicant’s evidence at Tribunal hearing

The applicant attended the hearing via video lieteen Sydney and Brisbane [in]
September 2012. He was not accompanied by a repaéise or other person. An interpreter
in the Mandarin language was present.

When asked to verify that his protection visa apion claims were true and correct
and whether he wanted to change anything, theagmtlconfirmed they were his claims and
that there was nothing he wanted to change or[dtid. applicant] stated that his migration
agent assisted with the application.

The Tribunal noted that [the applicant]’s claimgaled around his status as a
practitioner of Falun Gong and asked the applitaeixplain his earliest involvement with
the practice. He responded that as a child in [[Roa2] in China he had early memories of
practicing the discipline with his parents. Whitsthis younger childhood he had not been
particularly interested in joining them, he wasdyally drawn to join them in practising
Falun Gong. This was [when he was aged in his ¢aellys]. When asked what in particular
drew him to practice with his parents, he explaitied he simply liked the look the
movements of Falun Gong and wanted to try thesesdliirHe also admired the principles
that his parents talked about in relation to theligion, such as being truthful at all times and
having forbearance. As a family they would practioestly at home, but also occasionally in
parks.

The Tribunal questioned the likelihood of the fanptactising in public, considering
the known hostility of the Chinese government iatien to Falun Gong. [The applicant]
stated that troubles began around 1999, when rwsrimgan to circulate about the
government’s growing dislike for the religion. Te bafe, the family ceased practice in the
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open, but still maintained their observance at horhey knew of the government starting to
crack down, but were not going to give up Falun gon

One day in [early] 1999, people appeared at the dbthe family home. The
applicant was home with his parents and recallsitieas approximately 10am. These
people, some of whom were wearing uniforms rushemlthe house and pushed the
applicant’'s mother and father to the ground. Hiedaasked ‘why, what is happening?’ and a
response was given ‘Falun Gong.’ The applicanelel that his family must have been
betrayed to the PRC by neighbours, who must haee bpying and knew of the family’s
religion. [The applicant]’s parents were draggetitba front door and taken to a black
vehicle parked outside. The applicant, a childhattime, held on to one of the uniformed
individual’'s hands and pleaded that his parentdrdaken away, but they would not listen
and drove away. The applicant states that he jastisrying at the door for a while, unsure
what to do. Eventually he walked over to his grardpts’ house, approximately 10 minutes
walk away in [a neighbouring] district and told mhevhat had occurred. He ended up staying
at their place for the three years that his pareete detained. The Tribunal asked [the
applicant] to explain why he only had one addreskie application form and he responded
that he thought he only needed to put his houseaiegidtration address.

[The applicant] was then asked to explain what kapg in relation both to his
parents and to the family home during their timaledence. The applicant responded that he
was given no information about his parents andcalgh he tried to find a way to visit them,
he was not able. The Tribunal asked for more in&drom about such attempts. [The
applicant] stated that he approached the locate@nd explained his desire to see his
parents. They responded by telling him that higpiarwere in an ‘evil cult’ and denied him
access. He did not try again. He maintained thelyadmme while they were away and in
fact occasionally stayed there (he was [aged ine®iss] during the years in question).

The Tribunal asked [the applicant] to describe orendetail his relationship with his
grandparents, including their knowledge and/or ptasece of the family’s Falun Gong
practices. [The applicant] stated that he loveghamdparents but was very sad to be away
from his parents, who are good people. His graretgamwere not Falun Gong practitioners,
but knew of and tolerated the practice. They werara that the applicant and his family
experienced health gains and lived a good lifeihglpthers, so were not opposed to the
effects of Falun Gong. [The applicant] was abledntinue his practice at their house; they
did not encourage him but they also did not teth o stop. He would practice a few times a
week, sometimes at their house and sometimes atms

The Tribunal asked [the applicant] to describedaisial practice in more detail. He
stated that there are five main groups of exerdgis€slun Gong. Practices vary, but he
would personally take about 30 minutes to carrytbetcomplete set of exercises. The
Tribunal asked if the practice involved more thaareises. [The applicant] responded in the
affirmative, noting that he also follows Masterd philosophy in his life. This means always
being truthful and kind to others, which includesry real in your interaction with them. He
also tries to followen, which is forbearance or abstaining. In his dafg; you must be
sincere in your dealings and if you are experiegptiaubles, it is important to *hang in
there.’ If you can help people, it is importantttilau do so. For example, he had lent money
to others in need and also been a listening eanwheple need to discuss their troubles. It is
also important to be a practical help, which he when he helped some people out at one
point after a car accident.
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The Tribunal noted that a key concept describeBdlyn Gong practitioners is
‘xingxing and asked the applicant to explain his understandf this tenet. [The applicant]
stated that it is about actively developing yodrdfecharacter and personality. Doing the
exercises and following the three principles ofttfulness, kindness and forbearance helps
you to cultivatexingxingMaster Li has told people the importance of hgmthers and
doing good things in daily life. The Tribunal asH#ae applicant] to clarify if he believes
that the principles for living are somewhat sepatatthe exercises. He responded that no,
the exercises and the principles of Falun Gongraegtwined and not easily separated out.

As well as carrying out the practices of his ra@igihe was driven to encourage others
to join him, as he felt that there were many besafi be gained through Falun Gong. For
example, the parents of one of his friends werengaa tough time and he suggested that
they try Falun Gong as a way of helping the sitwratHe also talked to some fellow students
about his positive experiences with the religioneTribunal expressed surprise that the
applicant would engage in such potentially riskizdogour as speaking openly about Falun
Gong, considering what had happened to his par@rite.applicant] stated that whilst he was
aware of potential dangers, his choice to talk witiers was tied directly to his beliefs. This
is particularly in relation to kindness and helpotbers whenever it is possible. He knows
that Falun Gong can teach you to be a better pensdriielt obliged to tell others about this.
Such thinking overrode any fears that he might Heack

The applicant was asked what response he recaiwedhis friends and associates in
relation to his suggestion about Falun Gong. Hpaeded thatmost people thought | was a
psycho. My teachers told me that | was brainwasrtlin a cult.”He stated that at school
he was picked on because of his religion, everhbydachers. Once, he had to defend
himself against a physical attack by a group odetis. Rather than be assisted by teachers,
he got into trouble and was told not to fight oteerdents.

[The applicant] told the Tribunal that eventualig parents were released and turned
up at the grandparents’ home, looking worn outathough they had been tortured. They
explained that they had been taken to [a certatgrdion centre. This is what is called a
‘laogar centre, which is reform through hard work. Thelkgant informed the Tribunal that
he was personally held in the same detention can2604, for [a number of] months. He
finds this time very difficult to talk about, as beffered many deprivations that are difficult
to express. He is just grateful that at the timevhe taken by authorities, his parents did not
get taken as well. On the day that he was takewy, wWere both [working] and so avoided the
authorities. The applicant thinks that he was pickp because of his ongoing practice of
Falun Gong, which authorities must have somehowdaut about. He and his parents were
continuing to practice Falun Gong, regardless efgbssible consequences. In 2004 the
applicant’s mother passed away at the age of [atgeatl: s.431(2)]. She had no other health
issues and simply had a heart attack and diedappkcant feels certain that this is a direct
result of the torture and deprivations that sheeeepced in the prison camp. At the moment,
his father is not very well at all, which the ajggint thinks is also due to his experiences in
thelaogai. The father has been extremely sad since hisdigi¢ and has also developed
diabetes.

The Tribunal asked the applicant to describe wéihim to eventually leave China.
[The applicant] stated that even after everythivag he and his family had been through, he
was determined to move on with his life. In 2006 dpened [a business] in [Province 2].
Despite doing everything right, he was continuattyutinised by authorities over endless
bureaucratic details for many years until 2011 hidd to comply with requests from the fire
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brigade, the cultural bureau and many others, Wiganwas simply trying to run a business.
He realised that he was being watched and thahptsewere being made to cause great
difficulty to himself and his business. The sitoatbecame impossible He finally realised
that he had to leave, as he would continue to saffthe hands of authorities. He had to find
a way to illegally get out of the country and figalid so, through a fake marriage with a
Falun Gong woman suffering similar circumstancédse Tribunal asked for more details
about [the applicant]'s knowledge of this pathway of China. The applicant responded that
he was looking for ways to solve the problem anttgking to a friend [name deleted:
s.431(2)], who had all sorts of useful informatiéte was just a regular guy, not a Falun
Gong practitioner. He was able to sort out theitsebmth for the applicant and for the girl
who was in the same situation.

Only his father and grandmother are still alivénig direct family. The applicant rings
them and speaks with them regularly, about 2-3giper week. The Tribunal noted that this
was inconsistent with his application, where stigted that he does not have contact with
friends or relatives at home. The applicant respdrtiat the form was filled in by his agent
and that this might account for the discrepancy Thbunal also expressed some concern
regarding the fact that [the applicant] had putreligion’ on his form, which is difficult to
reconcile with his claims related to Falun GondhdTapplicant] said that he has a hard time
explaining Falun Gong in terms of ‘religion’, padiarly regarding the English use of the
term. It is a very intricate practice and he knowsv that in terms of the definition of
‘religion’, he can say with confidence that hisgain is Falun Gong. The term as understood
in his language is usually attached to beliefs ascBuddhism, Catholicism and so on.

The Tribunal also noted that [the applicant] hadt@d quite some time in Australia
before applying for protection. The applicant dateat when he first got here he wanted to
seek help but did not really know how to. He wgat to find people to help him and was
ringing solicitors. He has at least been able tinae his religious practice, and has joined
in with other Falun Gong adherents in [a] park yali&ey.

The Tribunal asked why he did not contact the Dapemt immediately regarding his
situation, upon arriving in Australia. The applitatated that his English was not at all good
and that he still was not thinking straight fortgusome time after arriving in Australia.

The Tribunal asked [the applicant] to describe wieathinks will occur on any return
to China. He is not certain but feels that he nhasbn some sort of list of Falun Gong
practitioners and will be sought after by the goweent. He does not know if he would be
arrested straight away, but feels that it is higiigbable that he would be eventually arrested
again, put in detention and tortured His fathestil$ practising and has people knocking on
the door of the family home from time to time. Tather gets asked if he is practising Falun
Gong to which he answers ‘no’. These troubles agomg.

Country Information

There is ample country information to indicate tGainese authorities ban certain
types of religious and cultural practice. Accordioghe 2010 US Department of State
Report on Human Rights Practices in China (emplsagglied):

The constitution states that Chinese citizens Yefipedom of religious belief." It
also bans the state, public organizations, andvialdials from compelling citizens to
believe in, or not believe in, any religion. Thastitution and laws protect "normal”
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religious activities," which are overseen by theef(Buddhist, Taoist, Muslim,
Catholic, and Protestant) state-sanctioned "pataaeligious associations.” By law
only they may register religious groups and plase#orship. Chinese Communist
Party (CCP) members are discouraged from partidipain religious activities. The
government permits proselytizing in registered ptaof worship and in private
settingsProselytizing in public, unregistered places of worship, or by foreignersis
not permitted. Somereligious or spiritual groups are outlawed, including the Falun
Gong. Other religious groups, such as Protestant "hoclsgrches” or Catholics loyal
to the Vatican, are not outlawed, but are not pé&edito openly hold religious
services unless they affiliate with a patrioticigedus association. In some parts of
the country, authorities have charged religiousdedrs unaffiliated with a patriotic
religious association with "illegal religious actikes” or "disrupting social stability."
Punishments for these charges range from finesipsisonment. ”( US Department
of State 2010, International Religious Freedom Refos 2010 — China (includes
Tibet, Hong Kong, Macau) , 17 November 2010, Iniaicn).

A recent UNHCR report refers specifically to thegaeeution faced by Chinese Falun

Gong practitioners, including the use of ‘re-edigrathrough labour’ camps: (Sitkttp:/
/www.unhcr.org/refworld/docid/4f71a67335.htirdccessed on 13 July, 2012, emphasis
supplied) Source: United Nations High CommissianRefugees (UNHCR):

PEOPLE'S REPUBLIC OF CHINA: USCIRF Annual Repoit26 Countries of
Particular Concern: People's Republic of China

FINDINGS: The Chinese government continues to teaaverely its international
obligations to protect the freedom of thought, corsce, and religion or belief.
Religious groups and individuals considered to threaten national security or social
harmony, or whose practices are deemed supertitious, cult-like, or beyond the

vague legal definition of " normal religious activities' face severerestrictions,
harassment, detention, imprisonment, and other abuses. Religious freedom
conditions for Tibetan Buddhists and Uighur Musliresiain particularly acute, as
the government broadened its efforts to discredit inprison religious leaders,
control the selection of clergy, ban certain retigs gatherings, and control the
distribution of religious literature by memberstbése groups. The government also
detained hundreds of unregistered Protestantserpthst year and stepped up efforts
to shutter "illegal" meeting points and public wiis activities. Dozens of
unregistered Catholic clergy remain in detentiorhawve disappeared, and relations
between the Vatican and Beijing have declined énptst yearFalun Gong

adherents continue to be targeted by extralegal security forces and tortured and
mistreated in detention. The Chinese government also continues to harasai
intimidate, disbar, and forcibly disappear attorseyho defend vulnerable religious
groups...

The Chinese government continued its thirteen-gaarpaign to eradicate Falun
Gong activity and pressure practitioners to rencaitizeir beliefs. China maintains
an extrajudicial security apparatus, the 6-10 adfito stamp out Falun Gong
activities and created specialized facilities knaaen'transformation through
reeducation centers" to force practitioners to ranoe their beliefSOver the past
decade, the government has carried out an unprecedented campaign against the
Falun Gong, imprisoning large numbers of practitioners and torturing and abusing
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them in detention. Practitioners who do not renounce their beliefe aubject to
torture, including credible reports of deaths irstady and the use of psychiatric
experiments. In the year before the Olympic Gapasg;e waged a concerted
campaign to harass and detain known Falun Gongtgracers and brutally
suppressed their activities. That campaign conthinethe past year with specific
emphasis on "transforming” practitioners througteotve means in special
detention facilities or in re-education through tatcenters (RTL).

Falun Gong adherents report, and official Chinesggynment statements confirm,
long-term and arbitrary arrests, forced renunciatsoof faith, and torture in
detention. Officials detain Falun Gong practionesng Article 300 of the Criminal
Procedure Code, which deals with individuals acduskecrimes associated with "evil
cults,” and its associated legislation, the Deaisad the Standing Committee of the
National People's Congress on Banning HereticaltQubanizations, Preventing
and Punishing Cult Activities. These pieces ofslagion do not conform to
international human rights standards which China lpdedged to uphold.

It is difficult to determine how many Falun Gon@gtitioners are in detention
because they are most often incarcerated in RTLlpsaand mental health
institutions. However, in its 2011 Country Repartkhuman Rights Practices for
China, the U.S. Department of State noted that F&@ong adherents constituted at
least half of the 250,000 officially recorded inestn RTL camps. The UN Special
Rapporteur on Torture reported that Falun Gong pita@mners make up two-thirds of
the alleged victims of torture in custody presertedim in China.

Further, several related reports such as that geoMby Amnesty International below

confirm the harsh and arbitrary treatment sustainekihown Falun Gong practitioners in
China (emphasis supplied):

Falun Gong is a spiritual movement, which gainddrge number of supporters in
China during the 1990s. After the movement stageebaeful gathering in
Tiananmen Square in July 1999, the government wetlahe group and launched a
long-term campaign of persecution. Individuals eng@risoned for their spiritual
beliefs and for exercising their rights to freedohexpression by distributing
materials about the groughey are sentenced to long prison terms, held in
psychiatric hospitals, re-education through labour facilities (a form of
administrative detention imposed without charge, trial or judicial review), and held
in specialized detention centres, wherethe mission isto " transform” Falun Gong
practitioners by forcing them via coercion into renouncing their spiritual beliefs,
often through the use of torture and ill-treatment.

Torture and other ill-treatment is common in alirfes of detention, despite China's
ratification of the UN Convention against TortunecaOther Cruel, Inhuman or
Degrading Treatment or Punishment in 1988. Amnlegérnational has documented
numerous deaths in custody believed to have baeeday torture and other ill-
treatment, and torture and ill-treatment leadingaermanent disability, including of
Falun Gong practitioners.

(excerpt from CX295452: PEOPLE'S REPUBLIC OF CHINAgent Action: More
Falun Gong at risk of torture in China , Amnestiemational, 18 September, 2012,
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Added: 20/09/2012 - Available at:
http://www.amnesty.org/en/library/asset/ASA17/038/2/en/5715e8ab-8810-4a63-
9bb3-f26ebbfea903/asal70352012en.html

FINDINGS AND REASONS

The Tribunal does not have to accept uncriticdllgtatements and allegations made
by an applicant. As stated by Beaumont Ramdhawa v MILGEA1994)124 ALR 265 at
p.278 "The mere fact that a person claims fegreo$ecution for reasons of political opinion
does not establish either the genuineness of 8etad fear or that it is ‘well-founded’ or
that it is for reasons of political opinion. It rams for the Minister in the first place to be
"satisfied" and, where that decision is adversearaliew is sought, for the applicant to
persuade the reviewing decision-maker that alhefdtatutory elements are made out."
(MIEA v Sang and Anqi1997) 191 CLR 559)

The applicant claims to fear returning to Chinahaselieves that he will face serious
harm as a result of being a member of the FalurgGeligion. That is, he will be subjected
to treatment involving conduct of a systematic disgtriminatory nature, amounting to
serious harm. The essential and significant reémosuch treatment is claimed to be [the
applicant]’s religion of Falun Gong, with the pesggon being carried out by Chinese
authorities on any return of the applicant to China

| note that Article 1A(2) of the Refugees Conventrequires that a person’s fear of
persecution must be a ‘well-founded fear’. The Hi@gurt inChan Yee Kin v MIEAL989)
169 CLR 379 held that the concept of well-foundear finvolves both a subjective and an
objective element. That is, there must be a stateired, a fear, and an objective basis for that
fear. There will be a basis for that fear if thexa ‘real chance’ of being persecuted. A real
chance is one that is not remote or insubstantialfar-fetched possibility. A person can
have a well-founded fear of persecution even thdbgtpossibility of the persecution
occurring is well below 50 per cent. In that cadeHugh J notes:

[A] fear may be well-founded for the purpose of @@vention and Protocol even though
persecution is unlikely to occur... and applicantrefiugee status may have a well-founded
fear of persecution even though there is only @di0cent chance that he will be...
persecuted. Obviously, a far-fetched possibilitpafsecution must be excludgd 429)

In assessing whether the applicant possesses th&tas objectively well-founded, it
is necessary for me to examine the credibilityhaf applicant’s specific circumstances
against the backdrop of reliable and independdatrmation regarding China and various
practices within Falun Gong

The applicant has claimed that he is a citizenloh& and he arrived in Australia on a
Chinese passport in his own name. The Tribunal@sam the basis of documentary
evidence before it that the applicant is a Chimegenal, outside of his country of
nationality. Accordingly, the Tribunal has assedskd applicant]’s claims against China.

On the basis of the credible and consistent eviglenbmitted by [the applicant]
across time, as well as the concurrence of indegpgndformation relevant to his claims, the
Tribunal finds the applicant to be a witness ofttron all material matters. In particular, the
Tribunal notes the applicant’s detailed, credilsid aternally coherent responses to key
guestions such as those relating to his Falun @oagfice and his family’s enduring
problems in this regard with Chinese authoritie®. &xample, specific elements of [the
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applicant]’s evidence regarding the detention dhldos parents and himself have been
presented coherently and consistently at all reletranes since [the applicant]’s applications
was originally made. Further, in discussing theti@@nenets of Falun Gong, [the applicant]
provided cogent and detailed references to the quinplex intersections of the physical and
spiritual elements of the faith, including the depenent of internakingxingthrough both
regular practice and virtuous living. This, ancatetl evidence, was devoid of artifice or
embellishment on all issues of substance. The mabaccepts that this evidence is genuine.
Whilst there were some minor discrepancies, sudtisasommunications with relatives since
being in Australia, the Tribunal does not find teath elements detract in any material way
from the overall consistency and credibility ofiola made.

The Tribunal accepts that the applicant is a F&ang practitioner and that he has
directly suffered serious harm in the past as altre$ this practice. The Tribunal also finds
on the basis of [the applicant]'s detailed and pilale accounts of his long term personal
commitment to the religion that he will certainlgntinue to practice Falun Gong, should he
return to China at any time in the reasonably feeable future. The repercussions of this
must be considered in the light of objective copmformation regarding the applicant’s
likely future treatment in China. The Tribunal fsxthere is sufficient objective data available
to conclude that Chinese nationals who are FalumgGactitioners have a real chance of
facing one or more of the consequences of arbiaegst, detention and/ or torture on the
basis of their religious practice in China. Sucfeotive data is exemplified in the specific
country information set owupraat paragraphs 47-49, regarding the harsh treatofid¢talun
Gong practitioners in China. The Tribunal accept fthe applicant]’s personal beliefs and
connection with the Falun Gong will continually enaite his adherence to and practice of the
Falun Gong religion, drawing him to the inevitabbiverse attention of Chinese authorities.

The Tribunal notes that a portion of [the applifamneligious observance has
occurred whilst in Australia, which raises primaiéaquestions pertinent to s91R(3) of the
Act. That is, by practicing Falun Gong in the parkSydney], [the applicant] has engaged in
conduct in Australia relevant to his Conventiondazhslaims. However in light of the matters
accepted above by the Tribunal regarding the genaurd credible basis for [the applicant]’s
claims, the Tribunal finds that s91R(3) is not eafied, in that the applicant engaged in this
conduct otherwise than for the purpose of stremgtigehis claim to be a refugee within the
meaning of the Convention.

The arbitrary nature of the Chinese governmenttaidwented response to
unauthorized and underground religious groupsudioly Falun Gong, is such that the
Tribunal finds there is a real chance that theiappt will be subjected to serious harm as
specified by s.91R(1)(b) of the Migration Act. Thebunal considers that the persecution
which the applicant fears involves systematic aisdraninatory conduct as required by
s.91R(1)(c), in that it is deliberate or intentibaad involves selective harassment for a
Convention reason, namely her religion. The Trilbdundher finds that the applicant’s
religion of Falun Gong is the essential and sigaiiit reason for the persecution which the
applicant fears, as required by s.91R(1)(a). Thieuhial finds that there is a real chance that
the applicant would be detained and harmed asudt igshis involvement in Falun Gong
activities, if he were to return to China now ottlie reasonably foreseeable future.

In summary, and in light of both available couritiformation and having accepted
the genuine nature of the applicant’s claims, thbuhal finds that the applicant faces a real
chance of persecution in the reasonably foresedatiee by Chinese authorities. It is
accepted on the combined evidence before the Tallibat the chance is not insubstantial,
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nor far-fetched. Such harm will arise no matter wbeation [the applicant] might choose as
his residence in China, due to the documentedrarpihature of official responses to
unauthorised religious observance across ChinaTfibanal is satisfied that the applicant
has a well-founded fear of persecution.

The Tribunal finds that the applicant is outsiddnisf country of nationality, China.
The Tribunal finds that the applicant is unwillireyying to her fear of persecution, to avail
himself of the protection of the Chinese Governm&here is nothing in the evidence before
the Tribunal to suggest that the applicant hagallieenforceable right to enter and reside in
any third country such that s 36(3) would applyi®circumstances. The Tribunal therefore
finds that the applicant is not excluded from Aak#r's protection by s 36(3) of the Act.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn in respect of whom Australia
has protection obligations under the Refugees Quiore Therefore the applicant satisfies
the criterion set out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfied section 36(2)(a) the Migration Act.



