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1. Background

[1] The applicant is an Algerian citizen, who eetéthe United Kingdom with her
husband on 12 August 2008n 23 January 2006 she gave birth to a son. On

17 February 2006 she made a claim for asylum,Haitdiaim was rejected and her
rights of appeal became exhausted on 7 Decembé: 2001 March 2007 she
tendered further representations and, on 19 Sepgie2@®7, asked that her case be
considered under the "legacy review" of asylumnetaiOn 10 April 2008, she gave
birth to a daughter. On 1 August 2008 her repredgemis and review request were

rejected.



[2] On 5 November 2008 the petitioner applied fsccetionary leave to remain in
the United Kingdom, partly on the basis that artgrapt to remove her would amount
to a contravention of her rights, and those offaenily, under Article 8 of the
European Convention on Human Rights. Article 8 fles:

"1. Everyone has the right to respect for his gevend family life, his home
and his correspondence.

2. There shall be no interference by a public autthavith the exercise of this
right except such as is in accordance with thedad/is necessary in a
democratic society in the interests of nationaugég public safety or the
economic well-being of the country, for the presgion of disorder or crime,
for the protection of health or morals, or for ghretection of the rights and
freedoms of others".

The petitioner's letter making the applicationedahat:

"In considering this application we clearly ref@uyto Article 8... and submit
consideration be given to our client's presentoinstances in terms of Article
8... Article 8... imposes a duty on the State,amdy to refrain from interfering
with an individual's private and family life, busa a duty to act positively to
protect that family. Any derogation from Articlel§(must be sustained in
accordance with the above. In accordance with r8¢2) it must be shown
that any removal is in accordance with the Lavoisaf legitimate aim
specified, and is necessary in a democratic saciety

We would submit that [the respondent]...in intetimge Article 8... must
approach our client's situation as a straightfodd@lancing exercise and,
equally, be must give consideration to the indigidtircumstances of the
case. The decision... must pass the test of piopatity with the consequence
that if [the respondent] fails to test the propmntlity, then [the respondent]
would thus make a decision which is incompatiblénwéirticle 8...".

The letter complained in general terms of a prospedisproportionate decision, but
did not set out any facts specific to the petitiogued her family illustrating that
complaint.

[3] By letter dated 16 February 2009 the petitiapplication was rejected. The
respondent explained that she had first consideterher the petitioner's submission
amounted to a "fresh" claim. Ultimately, she deditleat it did not. However, she

dealt with the article 8 claim separately, undéenence to which the petitioner had



founded uporBeoku-Betts v Secretary of State for the Home Department [2009] 1 AC
115. The respondent wrote:

"An Immigration Judge would be able to distinguystur client's case in fact
from the above caselawi€). This is because your client and her immediate
family would be removed together as a family unit..

An Immigration Judge in examining your client'shiggunder Article 8 of
ECHR would do so in accordance with Paragraph 1/bad Bingham's
speech iR (Razgar) v Secretary of Sate for the Home Department ([2004] 2
AC 369). The first point to be considered by an lignation Judge is would
any proposed removal be an interference to yoants right to respect for
private and family life? An Immigration Judge wowldcept that your client
and her family will have established a family lifethe United Kingdom and
that removal will constitute an interference totttaanily and private life. An
Immigration Judge would consider, however, thahsaterference would not
be enough to engage the operation of Article 8s Thbecause an
Immigration Judge would have to take recognasi@e rfecognisance) of the
fact that your client and her family would be reradvogether in order for
them to continue their life overseas. Article 8 sloet mean an individual can,
in all circumstances choose where they wish toyetfjeir private life when on
balance there are no obstacles to them establishimiyate life elsewhere.
Furthermore, an Immigration Judge would considat ylour client's private
and family life has been established whilst sheldegs in the country
unlawfully, in the knowledge that she had no rigghbe here and could be
removed at any time.

An Immigration Judge would also have to considepprtionality. Any
proposed removal would plainly be in accordancé wie law and would
pursue the legitimate aim of maintaining effeciivenigration control. Such
interference is necessary in a democratic socrafyirmreaching this decision
an Immigration Judge would balance your cliengbts against the wider
rights and freedom of others and the general puttiérest.

Your client has a child aged 2 years and anotheriwlaged 10 months, both
of whom would be considered young enough to adagtlife abroad with
their parents. Whilst an Immigration Judge woulgragiate that their material
guality of life may not be to the same standard a®uld be in the United
Kingdom, this is the case with many children braughin other countries
and is not considered a sufficiently compellingtéac

In conclusion, it is not accepted that given theipalar facts of your client's
case there is a realistic prospect of an Immignaliadge concluding that the
removal of your client would constitute a disprdpmrate interference with
your client's private and family life or that theti&le 8 rights of your client
would be breached".

The decision letter, which consists of eight clpsgped pages of facts and reasons,
goes on to consider a large number of specifiofadh terms of the Immigration

Rules (395C and 365 to 368 for family members).



2. Judicial Review
[4] The petitioner lodged a petition for judicigview of the respondent's decision
reflected in the letter of 16 February 2009. Theib#or the petition was the terms of
Article 3.1 of the United Nations Convention on fRights of the Child which are
that:
"In all actions concerning children, whether undken by public or private
social welfare institutions, courts of law, admtrasive authorities or
legislative bodies, the best interests of the célidll be a primary
consideration".
Although, upon ratification on 16 December 199%, @overnment had made a
reservation about immigration control, on 22 Sejten2008 the respondent
announced that the reservation was withdrawn anfipen 8 November 2008, it
ceased to have effect. It was contended thatkingahe decision of 16 February
2009, the respondent had failed to have regardet@tinciple contained in
Article 3.1. Either the respondent had violatedtimited Kingdom's responsibilities
under the treaty or, if the article did not fornrtpat domestic law, she had acted
contrary to the petitioner's legitimate expectatioat regard would be had to the
terms of the article standing the respondent's amcement. The petition advanced
the proposition that, whereas a claim under ECH&Wer8 required a balancing
exercise which did not afford the interests ofdtgh any preference, a claim made
with reference to UNCRC Atrticle 3 required the hagtrests of the children to be
regarded as a primary consideration.
[5] When the matter came before the Lord Ordintrg,respondent made an
important concession of law that, when determirandeCHR Article 8 claim, the

best interests of the child required to be takém atcount as a primary consideration,

as stipulated in UNCRC Article 3.1. However, inlaagyument, the petitioner



maintained that this was so, not because of anythimerent in Article 8, but because
of the terms of Article 3.1. The petitioner proceé@do point to the absence of any
reference to Article 3 in the decision letter. Tlhaad been no assessment on where
the best interests of the children lay and theaedpnt appeared to have proceeded
upon the basis that immigration control was a noorapelling factor than the best
interests of the children. The respondent's pasiticanswer was that best interests
only had to be considered as part of the Artickafncing exercise as a primary, but
not the over-riding, consideration. That had beamedby the respondent.

[6] The Lord Ordinary accepted the respondent'sesdions. She noted that the
words "the paramount consideration” had appearad arlier draft of UNCRC
Article 3 but the words "a primary consideratiomthultimately been adopted (see
para [19] of her Opinion). She then reasoned:

"[20] ...[T]he principle of the best interests asgrimary consideration”
carries with it the implication that, dependingtbe facts and circumstances
of a particular case, there may be other relevansiderations which also may
be regarded as primary in importance and which pnagerly be taken into
account. ...[W]hen one or more such considerawadaken into account, it
follows that in a particular case, one or more agrations may outweigh the
best interests of the child.

[21] It appears also to be implicit in the subnosson behalf of the petitioner
that Article 3 of the UN Convention lays down sohmigher standard
protecting the interests of the child so that ewenandatory consideration of
the best interests of the child as part of the icd@nation of Article 8 could not
meet that standard and therefore give effect tgthmeiple. | do not accept
that. Article 3 of the UN Convention does not etevie principle to a higher
status which would be implied by the words "thegpaount consideration™ or
"the primary consideration". It is also... not imded to be a reference to the
best interests of the child in the very generatseamhich might be appropriate
in care proceedings. What is in issue, in the innatign context, is whether or
not the decision affects the Article 8 rights o tthild. A failure to give
consideration to the bests interests of the chddld/not... satisfy "the
principle". The mere fact that a balancing exeroiseircumstances and
factors is necessarily involved in Article 8 coresiation, does not mean that
“"the principle” is not given effect. ...[A] a readgjon that the best interests of
the child must be considered in the balancing eseilis sufficient to give
effect to the principle that it is a primary coresidtion. Other factors or
circumstances may be omitted or discounted bedhegehave not been given
that status. But a failure to address the bestdsts of the child in a case



where a child is involved, and the decision makeequired to consider
Article 8 ECHR would... amount to a failure to giefect to 'the principle™.

[7] The Lord Ordinary stressed, therefore, thatrdmpondent, in making her Article 8
decision, required to consider the best interestiseochildren. However, she
concluded that:

"[25] ...[T]he respondent has set out the reasbescensidered relevant to a decision
in relation to the very young children. ...| acctyt reference is not
made to the "the principle"” but | consider as aifgterpretation of the
decision letter that the respondent did have retgatide best interests
of the children both present and future, The fararky to be removed
together when the very young children have spelytashort time in
the UK. The interests of the children are considenader various
heads and there is a recognition that, for exantpéechildren might
have a higher material quality of life in the UKs Aread the decision
letter, the respondent is carrying out a balanexgycise which
includes reference to the best interests of thidmem impliedly though
the term is not used explicitly. ...[I]t is not easial to make explicit
reference to "the principle" albeit that would atgn making the
approach of the respondent more transparent”.

3. Submissions

[8] The petitioner produced a detailed written sigsion, which has been considered.

In oral submission, it was emphasised, as a pnetirgipoint, that the petitioner

maintained, as she had done in the petition, tizatyithstanding the concession made

by the respondent before the Lord Ordinary, the inésrests of the child in terms of

UNCRC Article 3 were broader than the interestsgmied in ECHR Atrticle 8. The

weight to be applied to the interests, as a princansideration, was different from

that to be given under Article 8. Independent rédded to be made to Article 3. The

Lord Ordinary had not dealt with this argument #md was a weakness in her

decision. She required to determine the statusedtNCRC and to apply Article 3 as

an obvious matter to be noticed.

[9] The Lord Ordinary had erred in reasoning, asdid at paragraph [21] of her

Opinion, that it was sufficient for best interesidave been considered. It was not



sufficient that they were regarded as a "relevantas the Lord Ordinary had put it,
"mandatory" consideration. They required to be &xbkt as a "primary"”
consideration, which was something more. The red@ainhad been bound to take
into account material of a general nature relatiingonditions in the UK and Algeria
and to have regard to the fact that the childrerevoern in the UK.

[10] The Lord Ordinary had also erred in holdinghe same paragraph [21] that the
reference to best interests in the UNCRC Articlga3 not intended to be a reference
in the general sense which might be appropriataie proceedings. The other
articles of the UNCRC, where there was a refer¢mtle term (arts. 9, 18 and 21),
made it clear that it was used in the same sensecase proceedings

[11] The respondent produced a written submissidmch has been considered. In
essence, the respondent again conceded that, Instavitling it not being mentioned
in ECHR Article 8, the respondent required to talke account the best interests of
the child as a primary consideration when consigeai claim under that article. That
is what she had done and that is what the Lordrarglihad correctly held. It was
accepted that, even if there were no specific mardf best interests in the
application, the respondent would still need tostder them. Applications made to
the respondent were generally decided by solicgsperienced in immigration law.
The best interests of a child were those arisirtgenparticular circumstances of the
case and required to be considered upon the biakie material made available by
the applicant. Generic material could not be deeisinless it revealed unacceptable
treatment of children in the country of origin. Ta@evas nothing of that sort in this
case. A "lead professional report" had been obthaibet this had not added anything

to the issue.



4. Decision

[12] The application of the petitioner to the resgent was for exceptional leave to
remain because otherwise her rights under ECHRIAr8 would be infringed. That
was the context of the decision which the respondad to make. The application
was not based upon a contention that it would bawfal for the respondent to
remove the petitioner because she, or the childraah rights under UNCRC Atrticle 3
and which, as a matter of domestic law, would theitge infringed. In these
circumstances, the respondent cannot be criti¢metiaking the decision which she
was invited to make. In that context, therefore, gnestion of whether UNCRC
Article 3 provides a person with a "stand alonglalaemedy, or gives rise to a
legitimate expectation, does not arise for a degigi this process.

[13] It is not disputed that, in considering an laggiion under ECHR Atrticle 8, the
respondent must take into account the best inkeodéshe children as a primary
consideration. That arises because, in interpretiagcope of any rights which may
arise in terms of the enforceable articles of theopean Convention, the court is
entitled to presume that these rights will be catiby@with the United Kingdom's
international treaty obligations. The concessiomlenay the respondent is accordingly
a good one.

[14] The Lord Ordinary began her analysis of theang in which the best interests
of children should be taken into account in an EH&&cle 8 application by
emphasising that it was as "a primary" and not fis&amount” consideration

(para [19]). This is, of course, correct. As thed_@rdinary continued, there may be
other relevant considerations which can be regaadegrimary in importance” in a
particular case (para [20]). Thus, the fact thataly be in the best interests of the

children to leave or to remain in the United Kingdwill not necessarily be decisive



in an immigration case. These interests may beagtvwed by other considerations
(para [20]). In this context, there is substanctheLord Ordinary's reasoning that the
assessment of best interests is a somewhat diffexencise from that involved in
welfare cases where the decision is not normalbutivhich country best meets these
interests but precisely where and with whom a céliduld reside. However, little
seems to turn on this point.

[15] The Lord Ordinary went on to express the vibat "'mandatory” consideration

of the best interests will give effect to the piple in UNCRC Article 3 and that mere
consideration in the balancing exercise "is swgfitito give effect to the principle that
it is a primary consideration” (para [21]). If thaére correct, there would be no
content to the words "a primary" before "considerat It is not sufficient, if regard

is had to Article 3, for best interests to haverbiadken into account in the equation
merely as a relevant consideration. They must garded as "a primary
consideration”; that is to say that they must beadt one of those matters at the
forefront of the decision maker's thinking. Begenests are not merely relevant. They
are given a hierarchical importance. The decisiakenis being told by Article 3 that
they are not just something to be taken into accbuhsomething to be afforded a
grander status. They are to be regarded as a méatteportance. That having been
said, the measure of that importance in the fiagce will depend upon the facts
and circumstances of the particular case.

[16] The Lord Ordinary's approach was that, simeerespondent had clearly taken
best interests into account, the respondent caatlthave erred in law. That matter has
to be revisited in light of the different view takby the court that the children's best
interests required not only to be taken into actbuh also that they had to be treated

as a primary consideration. There is, of courseef@n the petitioner's criticism that



the respondent did not expressly state that sheakad those interests into account at
all. That might be explained by the timing of trecdion relative to the ministerial
announcement and by an adherence to the judiddhgoe set out iR (Razgar)

(supra). Nevertheless, to avoid unnecessary criticism ctiurt would expect that,
where the respondent has taken into account therttesests of children as a primary
consideration in terms of the respondent’'s congesshe should take care to state
that expressly.

[17] But, the issue remains whether, on the mdtpr@vided to her, there has been a
material error of law by reason of the respondédatfsre to take into account the best
interests of the children as a primary considenati@ven the terms of the
respondent’s decision letter, the court is notyseted that such a failure has been
demonstrated. Although sequence is not criticad, df some note that, before going
on to consider the detailed material which the sesient required to consider in terms
of the Immigration Rules, she had already addrebsesklf to the issue of the
children's welfare. She stated that, given the gages of the children, they would
adapt to life abroad with their parents beforeisggthat the removal of the petitioner
would not be disproportionate. In any event, foeaor of this type to be regarded as
material, the petitioner would have to demonstrateonly that the respondent erred
in her approach but also that, had she considaeethatter properly, there was a
realistic prospect of a different decision beingateed.

[18] The reality here was that the petitioner did provide the respondent with any
material upon which the respondent could have @elcildat it was in the best interests
of the children that they should remain in the BdiKingdom, the country of their
birth, as distinct from being brought up in Algettlae country of their cultural origin.

The court was not pointed towards any evidenceggest that it would be in the best



interests of these two children to remain in thététhKingdom. The respondent did
make a general finding that the material qualityhef children's lives "may not be to
the same standard as it would be" in the Unitedyl@am. But this is a very tentative
view and its foundation is not immediately appar&hether it is in the best interests
of these particular two children to remain in theitdd Kingdom must depend upon
their particular circumstances, which were not ersgad.

[19] The absence of any material pointing one wathe other is not surprising,
given that the petitioner did not advance a caaeitlvas in the best interests of the
children to remain in the United Kingdom. In thdtigtion, the court is unable to
conclude that the respondent might have had a bpsis which to form a view that
the best interests of the children lay in theiraermng in the United Kingdom. In that
state of affairs, no material error of law has béemonstrated and the prayer of the

petition, and with it the reclaiming motion, fatts be refused.



