JUDGMENT OF THE COURT (Grand Chamber)
15 November 2011+ §

(Citizenship of the Union — Right of residence afianals of third countries
who are family members of Union citizens — Refuseded on the citizen’s
failure to exercise the right to freedom of movemeRossible difference in
treatment compared with EU citizens who have exedcikeir right to
freedom of movement — EEC-Turkey Association Agredmefrticle 13 of
Decision No 1/80 of the Association Council — Agid1 of the Additional
Protocol — ‘Standstill’ clauses)

In Case C-256/11,

REFERENCE for a preliminary ruling under Article 267 EF from the
Verwaltungsgerichtshof (Austria), made by decisid® May 2011, received
at the Court on 25 May 2011, in the proceedings

Murat Dereci,

Vishaka Heiml,

Alban Kokollari,

lzunna Emmanuel Maduike,

Dragica Stevic

Bundesministerium fur Inneres,
THE COURT (Grand Chamber),

composed of V. Skouris, President, J.N. Cunha Raods, K. Lenaerts,
J.-C. Bonichot, J. Malenovsky, U. Lohmus, Presigd@itChambers, R. Silva
de Lapuerta (Rapporteur), M. llé&nd E. Levits, Judges,

Advocate General: P. Mengozzi,
Registrar: K. Malacek, Administrator,

having regard to the order of the President ofGbart of 9 September 2011
applying an accelerated procedure to the referémrca preliminary ruling

under Article 23a of the Statute of the Court ddtihe of the European Union
and the first paragraph of Article 104a of the RwéProcedure of the Court,



having regard to the written procedure and furtberthe hearing on
27 September 2011,

after considering the observations submitted oralbef

— M. Dereci, by H. Blum, Rechtsanwalt,

— the Austrian Government, by G. Hessengas Agent,
— the Danish Government, by C. Vang, aciisd\gent,

— the German Government, by T. Henze andnsf Gtzthum, acting as
Agents,

— Ireland, by D. O’Hagan, acting as Agessisted by P. McCann, BL,
— the Greek Government, by T. Papadopoulttingaas Agent,

— the Netherlands Government, by C. Wisseald J. Langer, acting as
Agents,

— the Polish Government, by B. Majczynaingcas Agent,

— the United Kingdom Government, by S. Hafima and S. Ossowski,
acting as Agents, assisted by K. Beal, barrister,

— the European Commission, by D. Maidani @ndufvesson and by B.-
R. Killmann, acting as Agents,

after hearing the Advocate General,

gives the following
Judgment

This reference for a preliminary ruling cems the interpretation of
European Union law provisions on citizenship of thaeon, and Decision No
1/80 of the Association Council of 19 Septemberdlé8 the development of
the Association set up by the Agreement establisamAssociation between
the European Economic Community and Turkey, signedrikara on 12
September 1963 by Turkey, on the one hand, and hybde States of the
EEC and the Community, on the other, and concludgegrozed and
confirmed on behalf of the Community by Council B&mn No 64/732/EEC
of 23 December 1963 (OJ 1964, 217, p. 3685) (‘Decido 1/80’ and ‘the
Association Agreement’ respectively), and the Aiddil Protocol, signed in



Brussels on 23 November 1970 and concluded, apgramad confirmed on
behalf of the Community by Council Regulation (EEGQ) R760/72 of 19
December 1972 (OJ 1972 L 293, p. 1) (‘the AdditidAadtocol’).

The reference has been made in proceedbgsveen Mr Dereci,
Mrs Heiml, Mr Kokollari, Mr Maduike and Mrs Stevion the one hand, and
the Bundesministerium fur Inneres (Ministry of HowHairs), on the other,
concerning the latter’s rejection of the applicatior residence authorisations
by the applicants in the main proceedings, couplgth, in four of the
disputes in the main proceedings, an expulsionraadd individual removal
orders from Austria.

Legal context

International Law

Under the heading ‘Right to respect favate and family life’, Article 8 of
the European Convention for the Protection of HumRights and
Fundamental Freedoms, signed in Rome on 4 Noverh980, (‘ECHR’)
provides:

‘(1) Everyone has the right to respect for mivate and family life, his
home and his correspondence.

(2)  There shall be no interference by a pulithority with the exercise of
this right except such as is in accordance withlalaeand is necessary in a
democratic society in the interests of nationalusgg public safety or the

economic well-being of the country, for the prevemtof disorder or crime,

for the protection of health or morals, or for fh®tection of the rights and
freedoms of others.’

European UnionLaw

Association Agreement

The Association Agreement is intended,h@ words of Article 2(1), ‘to
promote the continuous and balanced strengtherfirtgpde and economic
relations between the parties, while taking fut@mt of the need to ensure
an accelerated development of the Turkish econarmdyt@improve the level
of employment and the living conditions of the Tiahk people’. Under
Article 12 of the Association Agreement, ‘the Cating Parties agree to be
guided by Articles [39 EC], [40 EC] and [41 EC] forettpurpose of
progressively securing freedom of movement for wslbetween them’ and,
under Article 13 of that agreement, those parteegrée to be guided by
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Articles [43 EC] to [46 EC] and [48 EC] for the purposf abolishing
restrictions on freedom of establishment betweemth

Decision No 1/80

Article 13 of Decision No 1/80 states:

‘The Member States of the Community and Turkey may introduce new
restrictions on the conditions of access to empkrynapplicable to workers
and members of their families legally resident asmployed in their
respective territories.’

Additional Protocol

According to Article 62 thereof, the Addital Protocol and its Annexes
form an integral part of the Association Agreement.

Article 41(1) of the Additional Protocalqvides:

‘The Contracting Parties shall refrain from intrathg between themselves
any new restrictions on the freedom of establishinaem the freedom to
provide services.’

Directive 2003/86/EC

Article 1 of Council Directive 2003/86/EG 22 September 2003 on the
right to family reunification (OJ 2003 L 251, p. 12ates:

‘The purpose of this Directive is to determine tmmditions for the exercise
of the right to family reunification by third cougitnationals residing lawfully
in the territory of the Member States.’

According to Article 3(3) of that direativ
‘This Directive shall not apply to members of tlaenily of a Union citizen.’

Directive 2004/38/EC

Under the heading ‘General provisions’, @aal of Directive 2004/38/EC
of the European Parliament and of the Council oAR8I 2004 on the right
of citizens of the Union and their family memberssmiove and reside freely
within the territory of the Member States amendRegulation (EEC) No
1612/68 and repealing Directives 64/221/EEC, 68/360/EEXI194/EEC,
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEQ@ an
93/96/EEC (OJ 2004 L 158, p. 77, and corrigenda @4 20229, p. 35 and
0OJ 2005 L 197, p. 34) consists of Articles 1 to 3.
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Article 1 of that directive, which is etgi ‘Subject’, provides:

‘This Directive lays down:

(@)

(b)

(€)

the conditions governing the exercisenefright of free movement and
residence within the territory of the Member StabtgsUnion citizens
and their family members;

the right of permanent residence in thattey of the Member States
for Union citizens and their family members;

the limits placed on the rights set out(&@ and (b) on grounds of
public policy, public security or public health.’

Under the heading ‘Definitions’, Articleo? that directive states:

‘For the purposes of this Directive:

(1)

(2)

3)

“Union citizen” means any person having tlationality of a Member
State;

“Family member” means:
a) the spouse;

b) the partner with whom the Union citizen hegntracted a
registered partnership, on the basis of the legslaof a Member
State, if the legislation of the host Member Sta¢ats registered
partnerships as equivalent to marriage and in dacae with the
conditions laid down in the relevant legislationtioé host Member
State;

c) the direct descendants who are under the @&g2l or are
dependants and those of the spouse or partnerfiagdi@ point

(b);

d) the dependent direct relatives in the adiognline and those of the
spouse or partner as defined in point (b);

“Host Member State” means the Member Statehich a Union citizen
moves in order to exercise his/her right of freevament and
residence.’

Article 3 of Directive 2004/38, which isteled ‘Beneficiaries’, provides in
paragraph 1:
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‘This Directive shall apply to all Union citizenshew move to or reside in a
Member State other than that of which they aretemal, and to their family
members as defined in point 2 of Article 2 who awpany or join them.’

National law

The Federal Law on establishment and reseden Austria (Bundesgesetz
uber die Niederlassung und den Aufenthalt in Ostelnr BGBI. 1, 100/2005,
‘NAG’), makes a distinction, in its provisions ostablishment and residence
in Austria, between rights derived from Europeaniodnlaw, on the one
hand, and those derived from Austrian law, on ther

Under the heading ‘General conditions fbtaming a residence permit’,
Paragraph 11 of the NAG provides:

(2)  Aresidence permit may be issued to anabnly if
1. theresidence of the alien is not conttarthe public interest;

2. the alien can provide evidence of a legghtrto accommodation
considered usual for a family of comparable size;

3. the alien has comprehensive sickness insareover valid in Austria;

4. the residence of the alien is not liablentail a financial burden for the
public authorities in Austria;

(3) a residence permit may be issued despdeoand for refusal under
subparagraph 1(3), (5) or (6) or where the conutionder subparagraph 2(1)
to (6) are not met if required by respect for prvand family life within the
meaning of Article 8 of the [ECHR]. Private and famlife within the
meaning of Article 8 of the [ECHR] shall be assessedhe light, in
particular, of:

1. the nature and duration of residence soafat the question of the
lawfulness or otherwise of the residence so fathef third country
national;

2. the actual existence of family life;
3.  whether the private life is worthy of prctien;

4.  the degree of integration;
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5.  the links of the third country national lvhiis own country;
6. the absence of a criminal record,

7.  breaches of public policy, in particulartie area of the law on asylum,
on border policing and on immigration;

8.  whether the private and family life of titmrd country national arose at
the time the persons concerned became aware ointtestain status of
their residence;

(4) the residence of an alien is contranh®public interest (subparagraph
2(1)) where

1. hisresidence would compromise public podic public security ...

(5) The residence of an alien does not entdihancial burden for the
public authorities in Austria (subparagraph 2(4)jeve the alien has a fixed
and regular income of his own which allows him itee lwithout seeking

social security benefits from the public authostend the amount of which
corresponds to the scales laid down by ParagraploR¢he General law on
social security (Allgemeines Sozialversicherungsggs..’

Paragraph 21 of the NAG, entitled ‘Procedwapplicable to initial
applications’, provides:

‘(1) the initial application must be made abroadfdpe entering Austrian
territory, to the competent local diplomatic seeacThe applicant is required
to remain abroad until a decision has been madesospplication.

(2) By way of derogation from subparagraphhg, following persons are
authorised to submit their application in Austria:

1. Family members of Austrians, EEA nationaisl &Swiss nationals,
residing permanently in Austria who have not e)adithe right of
residence of more than three months conferred em thy Community
law or by the [Agreement between the European Comitpand its
Member States, of the one part, and the Swiss @erdiéon, of the
other, on the free movement of persons, signeduxembourg on 21
June 1999 (OJ 2002 L 114, p. 6)], following lawgrntry and during
their lawful residence;

(3) By way of derogation from subparagrapkh#,authorities may accept,
on submission of a reasoned request, the lodgira @&pplication in Austria
if there are no grounds for refusal under Paragddgt)(1), (2) or (4), and if
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it is established that it is impossible for thesalito leave Austria in order to
submit his application or if this cannot reasondi#yrequired of him:

2. in order to respect private and family iWghin the meaning of Article
8 of the ECHR (Paragraph 11(3)).

(6)  An application submitted in Austria undaibparagraph 2(1) and (4) to
(6), subparagraph 3 and subparagraph 5, does nfgrcany right to remain

in Austria beyond the authorised residence wittgouisa or with a visa. Nor

does it preclude the adoption and implementationmafasures for the

registration of aliens and therefore can have rapeusory effect on aliens’
registration procedures.’

Paragraph 47 of the NAG provides:

‘(1) Persons seeking to reunite their familythim the meaning of
subparagraphs 2 to 4 are Austrians or EEC or Swisisnats residing
permanently in Austria who have not exercised thigiht of residence of
more than three months conferred on them by Commsuaw or the
[agreement mentioned in Paragraph 21(2)].

(2)  Third country nationals who are family maardbof a person seeking to
reunite their family within the meaning of subpaegah 1 shall be issued with
a ‘residence permit for family members in the stgense’ if they fulfil the
conditions of part 1. If the conditions of part ke anet, that residence permit
shall be renewed for the first time after 12 mordinsl thereafter every 24
months.

(3) Other family members of a person seekmgeunite a family within
the meaning of subparagraph 1 may be issued orestequth a ‘residence
authorisation for other family members’ if theyffuthe conditions of part 1
and

1. they are relatives in the direct ascending of the person seeking
family reunification, his spouse or registered part provided that they
are actually maintained by that person;

2. they are partners of that person who canodstrate the existence of a
permanent relationship in their country of origimdaare actually being
maintained; or

3. they are other family members,
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a) who have already been maintained in thaintry of origin by the
person seeking family reunification;

b) who have already lived in their countryasigin under the same
roof as the person seeking family reunification or

c) who suffer from serious health problemshsticat the person
seeking family reunification is required to takeecaf them personally.

The NAG considers only spouses, registpaethers and unmarried minor
children to be ‘family members in the strict sensed spouses and registered
partners must additionally be over 21 at the tirhehe application. Other
members of the family, in particular parents andiltacthildren, are
considered to be ‘other family members’.

According to Paragraph 57 of the NAG, thoalintry nationals who are
family members of an Austrian citizen are given stetus granted to family
members of a citizen of a Member State other thenRepublic of Austria
where that Austrian citizen has exercised in suchNleamber State or in
Switzerland a right of residence of more than thremths and has returned
to Austria at the end of that period of resider@ther than in that situation,
such nationals must meet the same conditions ag ihgposed on other third
country nationals who have moved to Austria, tisatoi say the conditions
laid down in Paragraph 47 of the NAG.

The NAG repealed, with effect from 1 Jagu2006, the Federal Law on the
entry, residence and establishment of aliens (Bsgeketz Uber die Einreise,
den Aufenthalt und die Niederlassung von FremdeéBBBI, 75/1997, ‘the
1997 Law’). Under Paragraph 49 of the 1997 Law:

‘(1) The family members of Austrian nationals pusuto Paragraph 47(3),
who are nationals of a third country, enjoy freedafnestablishment; they are
covered, save as otherwise provided below, by tbeigons applicable to
nationals of third countries enjoying a favourabdégime under section 1.
Such aliens may submit in Austria an application & initial residence
authorisation. The residence authorisations isgaetthem on the first two
occasions shall be valid for one year each.

(2)  Such third country nationals shall be &gkon request with a residence
authorisation of unlimited duration if the condii® for the issue of a
residence permit (Paragraph 8(1)) are fulfilled durle aliens

1. have been married for two years at leasinté\ustrian citizen and live
with that citizen under the same roof in Austria;
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The 1997 Law also repealed the Law on Res&ldgAufenthaltsgesetz,
BGBI. 466/1992) and the Law on Aliens (Fremdengede@Bl. 838/1992),
which were in force at the time of the accessiothefRepublic of Austria to
the European Union on 1 January 1995.

The actions in the main proceedings and the queets referred for a
preliminary ruling

It is apparent from the order for referetitat the applicants in the main
proceedings are all third-country nationals whohwis live with their family
members, who are European Union citizens resideAustria and who are
nationals of that Member State. It should also diechthat the Union citizens
concerned have never exercised their right torfteeement and that they are
not maintained by the applicants in the main prdoess.

By contrast, it must be observed that #esf giving rise to the dispute
differ as regards, inter alia, whether the enttg itustria of the applicants in
the main proceedings was lawful or unlawful, theeirrent place of residence
as well as the nature of their family relationshygh the Union citizen
concerned and whether they are maintained by thain titizen.

For instance, Mr Dereci, who is a Turkiskioral, entered Austria illegally
and married an Austrian national by whom he hadelthildren who are also
Austrian nationals and who are still minors. Mr 8&rcurrently resides with
his family in Austria. Mr Maduike, a Nigerian nat@al, also entered Austria
illegally and married an Austrian national with whde currently resides in
Austria.

By contrast, Mrs Heiml, a Sri Lankan natipnaarried an Austrian national
before entering Austria legally where she curretitigs with her husband,
despite the subsequent expiry of her residenceiperm

Mr Kokollari, who entered Austria legallythe age of two with his parents
who possessed Yugoslav nationality at the tim29igears old and states that
he is maintained by his mother who is now an Aastnational. He currently
resides in Austria. Mrs Stevic, a Serbian natiomal52 years old and has
applied for family reunification with her father whnas resided in Austria for
many years and who obtained Austrian nationalit2d07. She has regularly
received monthly support from her father and shenmd that he would
continue to support her if she resided in Austdas Stevic currently resides
in Serbia with her husband and their three adulldicn.
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All of the applicants in the main procegdirhad their applications for
residence permits in Austria rejected. In additidfrs Heiml, Mr Dereci,
Mr Kokollaria and Mr Maduike have all been subjerexpulsion orders and
individual removal orders from Austria.

The applications were rejected by the Bandeisterium fur Inneres, inter
alia, on one or more of the following grounds: #hastence of procedural
defects in the application; failure to comply witte obligation to remain
abroad whilst awaiting the decision on the applicabn account of either
irregular entry into Austria or regular entry folled by an extended stay
beyond that which was originally permitted; lacksoffficient resources; or a
breach of public policy.

In all of the disputes in the main procagd| the Bundesministerium fur
Inneres refused to apply, in respect of the applecan the main proceedings,
a similar regime to that provided for in Directi2004/38 for the family
members of a Union citizen, on the ground thatWhen citizen concerned
has not exercised his right of free movement. Siry) that authority refused
to grant the applicants a right of residence purst@Atrticle 8 of the ECHR
on the ground, in particular, that their residestaus in Austria had to be
considered to be uncertain from the start of thewate and family life.

The referring court has before it the repecof the appeals brought by the
applicants in the main proceedings against the sges of the
Bundesministerium fir Inneres. The referring coudnsiders that the
guestion arises whether the indications given kyGburt in its judgment of 8
March 2011 irRuiz Zambrand¢C-34/09Ruiz Zambran$2011] ECR 1-0000)
may be applied to one or more of the disputesemthin proceedings.

In that regard, the referring court notest,tas in the circumstances at issue
in Ruiz Zambranpthe third-country nationals and their family mesrdowho
are Union citizens who possess Austrian nationadibd who have not
exercised their right of free movement wish, prigato live together.

However, unlike the situation Ruiz Zambranpthere is no risk here that
the Union citizens concerned may be deprived af theans of subsistence.

The referring court therefore asks whethile refusal of the
Bundesministerium flr Inneres to grant the appbgam the main
proceedings a right of residence may be interpret®deading, for their
family members who are Union citizens, to a deafahe genuine enjoyment
of the substance of the rights conferred on thenvitive of their status as
citizens of the Union.



34 In the event that that question is answerdke negative, the referring court
points out that Mr Dereci is contemplating not omgunification with his
family in Austria but also the pursuit of employadself-employed activities.
In so far as the provisions of the 1997 Law werearfavourable than those
of the NAG, the referring court asks whether Adi@l3 of Decision No 1/80
and Article 41 of the Additional Protocol must Imerpreted as meaning that,
In a situation such as that of Mr Dereci, the nfas®urable provisions of the
1997 Law are applicable.

35 In those circumstances the Verwaltungshiof decided to stay
proceedings and to refer the following questionthto Court of Justice for a
preliminary ruling:

‘(1)

(@) Is Article 20 TFEU to be interpreted asciuding a Member
State from refusing to grant to a national of a-n@mber country
— whose spouse and minor children are Union cisizemesidence
in the Member State of residence of the spousechitdren, who
are nationals of that Member State, even in the gdsere those
Union citizens are not dependent on the nationa nbn-member
country for their subsistenceRdrecicase)

(b) Is Article 20 TFEU to be interpreted asatwmding a Member
State from refusing to grant to a national of a-n@mber country
— whose spouse is a Union citizen — residencedarivtbmber State
of residence of that spouse, who is a nationahatf Member State,
even in the case where that Union citizen is ngeddent on the
national of a non-member country for his or her ssstence?
(HeimlandMaduikecases)

(c) Is Article 20 TFEU to be interpreted asqtwding a Member
State from refusing to grant to a national of a-n@mber country
— who has reached the age of majority and whosédnanas a
Union citizen — residence in the Member State efdence of the
mother, who is a national of that Member State hewethe case
where it is not the Union citizen who is dependamtthe national
of a non-member country for her subsistence buberathat
national of a non-member country who is dependanthe Union
citizen for his subsistenceRdkollari case)

(d) Is Article 20 TFEU to be interpreted asqgtuding a Member
State from refusing to grant to a national of a-n@mber country
— who has reached the age of majority and whobeifag a Union
citizen — residence in the Member State of residafahe father,
who is a national of that Member State, even incthee where it is



(2)

3)

(4)

not the Union citizen who is dependent on the mali@f a non-
member country for his subsistence but rather #temal of a non-
member country who receives subsistence suppart fr@ Union
citizen? Steviccase)

If any of the questions under 1 is to bhseveered in the affirmative:

Does the obligation on the Member States underclart20 TFEU to
grant residence to nationals of non-member coumntatate to a right of
residence which follows directly from European Unitaw, or is it
sufficient that the Member State grants the rightresidence to the
national of a non-member country on the basis ©fatv establishing
such a right?

(a) If, according to the answer to Questioma2jight of residence
exists by virtue of European Union law:

Under what conditions, exceptionally, does the trighresidence
which follows from European Union law not exist, wrder what
conditions may the national of a non-member coub&ydeprived
of the right of residence?

(b) If, according to the answer to Questiont Zhould be sufficient
for the national of a non-member country to be tgdnhe right of
residence on the basis of the law of the MembeteStancerned
which establishes such a right:

Under what conditions may the national of a non-tmenctountry
be denied the right of residence, notwithstandingobligation in
principle on the Member State to enable that persoacquire
residence?

In the event that Article 20 TFEU does pogvent a national of a
non-member country, as in the situation of Mr Derdmm being
denied residence in the Member State:

Does Article 13 of Decision No 1/80 of 19 Septemi®&80 ..., or
Article 41 of the Additional Protocol..., which, aading to Article 62
thereof, forms an integral part of the [Associalidkgreement ...,
preclude, in a case such as that of Mr Derecistigection of the initial
entry of a Turkish national to stricter nationalesithan those which
previously applied to the initial entry of Turkistationals, even though
those national provisions which had facilitated thigial entry did not
enter into force until after the date on which taBrementioned
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provisions concerning the association with Turketeed into force in
the Member State in question?’

By order of the President of the Court @éptember 2011, the accelerated
procedure is to be applied to this reference fprediminary ruling pursuant
to under Article 23a of the Statute of the CourtJaktice of the European
Union and the first paragraph of Article 104a af RRules of Procedure of the
Court.

Consideration of the questions referred

The first question

The first question must be understood akisg to determine, in essence,
whether European Union law and, in particular, thevisions concerning
citizenship of the Union, must be interpreted ascjuding a Member State
from refusing to grant residence within its temytéo a third country national,
although that third country national wishes to deswith a family member
who is a European Union citizen, resident in thahNber State and a national
of that Member State, who has never exerciseddhs to free movement and
who is not maintained by that third country nationa

Observations submitted to the Court

The Austrian, Danish, German, Irish, Ndt#rets, Polish and United
Kingdom Governments and the European Commissiorsidgen that the
provisions of European Union law concerning citizepof the Union do not
preclude a Member State from refusing to granghtmf residence to a third
country national in situations such as those imtlaén proceedings.

According to those governments and to tbend@ission, firstly, Directive
2004/38 does not apply to the disputes in the mpeoneedings, given that the
Union citizens concerned have not exercised tlggit to free movement and,
secondly, the provisions of the TFEU concerningeitship of the Union do
not apply either in so far as the disputes conparely internal situations that
possess no connecting factors to European Union law

In essence, they consider that the priasiplaid down irRuiz
Zambranoapply to very exceptional situations in which thgplecation of a
national measure would lead to the denial of theugee enjoyment of the
substance of the rights conferred by virtue of $t&tus of citizen of the
Union. In this case, the events which gave risgheodisputes in the main
proceedings differ substantially from those whiclaveg rise to the
aforementioned judgment in so far as the Uniozeits concerned were not
at risk of having to leave the territory of the bimiand thus of being denied
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the genuine enjoyment of the substance of thegigbnhferred by virtue of
their status as citizens of the Union. Similarlgc@ding to the Commission,
neither is there a barrier to the exercise of tightrconferred on Union
citizens to freedom of movement and residence withe territory of the
Member States.

Mr Dereci, on the other hand, consider$ Ehaopean Union law must be
interpreted as precluding a Member State from nefuso grant residence
within its territory to a third country nationaltt@ough that national wishes to
reside with his wife and three children who are Besn Union citizens
resident in that Member State and who are natiafdlsat Member State.

According to Mr Dereci, the question whethbere is a cross-border
situation or not is irrelevant. In that regard, iéld 20 TFEU should be
interpreted as meaning that the question to bentak&® consideration is
whether the Union citizen is denied the genuineyngnt of the substance of
the rights conferred by virtue of his status. Tisighe case for Mr Dereci’s
children in so far as they are maintained by hind the effectiveness of that
maintenance is likely to be compromised if they eaveubject to expulsion
from Austria.

Lastly, the Greek Government considers dieselopments in the case-law
of the Court impose an obligation to be guidedabglogy, by the provisions
of European Union law, in particular by the proems of Directive 2004/38,
and therefore to grant residence to the applicemthe main proceedings,
provided the following conditions are satisfied.sEf all, the situation of the
Union citizens who have not exercised their rightree movement should be
similar to that of those who have exercised thamesaight, which would
mean, in this case, that a national and his famigmbers must satisfy the
conditions laid down by that directive. Second, tla¢ional measures should
entail a significant infringement of the right €& movement and residence.
Third, national law should not provide at least gglént protection to the
party concerned.

The Court’s reply
— Applicability of Directives 2003/86 and 20)88

It should be noted at the outset that p@i@ants in the main proceedings
are all third country nationals who have appliedtfe right of residence in a
Member State in order to live with their family mieens who are European
Union citizens and who have not exercised theihtrigp free movement
within the territory of the Member States.



45 In order to answer the first question, e®rmulated by the Court, it is
necessary to analyse at the outset whether Diesc8003/86 and 2004/38 are
applicable to the applicants in the main proceesling

46  So far as concerns, first of all, Directi@03/86, it must be stated that,
under Article 1, its purpose is to determine theditons for the exercise of
the right to family reunification by third countnationals residing lawfully in
the territory of the Member States.

47  However, in accordance with Article 3(3) Directive 2003/86, that
directive is not to apply to members of the fanaifya Union citizen.

48 In so far as the disputes in the main gFditeys concern Union citizens who
reside in a Member State and their family membens are third country
nationals who wish to enter and to reside in thanier State for the
purposes of living as a family with those citizens,must be held that
Directive 2006/38 is not applicable to the applisan the main proceedings.

49  Furthermore, as the Commission has coyregfiserved, although the
proposal for a Council Directive on the right tonidy reunification ((2000/C
116 E/15), COM(1999)638 final - 1999/0258 (CNS))pmitted by the
Commission on 11 January 2000 (OJ C 116 E, p. 6@)Juded within its
scope Union citizens who have not exercised thgitto free movement,
that inclusion was deleted in the course of theslatjve process leading to
Directive 2003/86.

50 Second, the Court has already had occasiopoint out that Directive
2004/38 aims to facilitate the exercise of the prynand individual right to
move and reside freely within the territory of tMember States that is
conferred directly on Union citizens by the Treaigd that it aims in
particular to strengthen that right (see Case JaBMetock and
Others[2008] ECR 1-6241, paragraphs82 and 59, and Case
C-434/09McCarthy[2011] ECR 1-0000, paragraph 28).

51 As is apparent from paragraphs 24 to 26th&f present judgment,
Mrs Heiml, Mr Dereci and Mr Maduike, as spousesUafion citizens, fall
within the definition of ‘family member’ in point &f Article 2 of Directive
2004/38. Similarly, Mr Kokollari and Mrs Stevic, d#ect descendants over
the age of 21 of Union citizens, are covered by ti&inition provided that
the requirement of being dependent on those cizxgisatisfied, pursuant to
point 2(c) of Article 2 of that Directive.

52  However, as the referring court observedediive 2004/38 does not apply
In situations such as those at issue in the maicgedings.
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Indeed, as provided for in Article 3(1) @irective 2004/38, that directive
applies to all Union citizens who move to or residen Member State other
than that of which they are a national, and tortfanily members as defined
in point 2 of Article 2 of the directive who accoary them or join them in
that Member State (s€iz Zambrangparagraph 39).

The Court has already had occasion to statein accordance with a literal,
teleological and contextual interpretation of tpabvision, a Union citizen,
who has never exercised his right of free moveraadthas always resided in
a Member State of which he is a national, is nateced by the concept of
‘beneficiary’ for the purposes of Article 3(1) ofirBctive 2004/38, so that
that directive is not applicable to hili¢Carthy, paragraphs 31 and 39).

Similarly, it has been held that, in sodara Union citizen is not covered by
the concept of ‘beneficiary’ for the purposes oftidle 3(1) of Directive
2004/38, their family member is not covered by tt@icept either, given that
the rights conferred by that directive on the fgnmilembers of a beneficiary
of that directive are not autonomous rights of éhdsmily members, but
derived rights, acquired through their status amb@s of the beneficiary’s
family (see, so far as concerns spoubteCarthy, paragraph 42, and the
case-law cited).

Indeed, not all third country nationals igerrights of entry into and
residence in a Member State from Directive 2004i28,only those who are
family members, within the meaning of point 2 ofiélle 2 of that directive,
of a Union citizen who has exercised his right metiom of movement by
becoming established in a Member State other thanMember State of
which he is a nationaMetock and Othetgaragraph 73).

In the present case, as the Union citizemeerned have never exercised
their right to free movement and have always residea Member State of
which they are nationals, it must be held that they not covered by the
concept ‘beneficiary’ for the purposes of Articlel Bof Directive 2004/38, so
that that directive is neither applicable to thewn to their family members.

It follows that Directives 2003/86 and 2(B8lare not applicable to third
country nationals who apply for the right of reside in order to join their
European Union citizen family members who have nexercised their right
to free movement and who have always resided inigimber State of which
they are nationals.

— Applicability of the Treaty provisions comemg citizenship of the
Union
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Notwithstanding the inapplicability to tdesputes in the main proceedings
of Directives 2003/86 and 2004/38, it is necesgsargonsider whether the
Union citizens concerned by those disputes mayaelthe provisions of the
Treaty concerning citizenship of the Union.

In that regard, it must be borne in mindttthe Treaty rules governing
freedom of movement for persons and the measurastext to implement
them cannot be applied to situations which havéaator linking them with
any of the situations governed by European Uniom &nd which are
confined in all relevant respects within a singlerivber State (see, to that
effect, Case C-212/0Bovernment of the French Community and Walloon
Governmenf2008] ECR 1-1683, paragraph 3@etock and Others
paragraph 77 and/icCarthy, paragraph 45).

However, the situation of a Union citizehaylike each of the citizens who
are family members of the applicants in the mawcpedings, has not made
use of the right to freedom of movement cannot,tf@t reason alone, be
assimilated to a purely internal situation (seeedast03/035chempp2005]
ECR 1-6421, paragraph 22, anttCarthy, paragraph 46).

Indeed, the Court has stated several timascitizenship of the Union is
intended to be the fundamental status of nation&lthe Member States
(seeRuiz Zambranpparagraph 41, and the case-law cited).

As nationals of a Member State, family mermsbof the applicants in the
main proceedings enjoy the status of Union citizender Article 20(1)
TFEU and may therefore rely on the rights pertairimthat status, including
against their Member State of origin (S&Carthy, paragraph 48).

On this basis, the Court has held thatchrtPO TFEU precludes national
measures which have the effect of depriving Unitizens of the genuine
enjoyment of the substance of the rights confebrediirtue of that status
(seeRuiz Zambranpparagraph 42).

Indeed, in the case leading to that juddiriea question arose as to whether
a refusal to grant a right of residence to a thomlintry national with
dependent minor children in the Member State whbose children are
nationals and reside and a refusal to grant sysdrson a work permit have
such an effect. The Court considered in particdiat such a refusal would
lead to a situation where those children, who @rzeas of the Union, would
have to leave the territory of the Union in orderaccompany their parents.
In those circumstances, those citizens of the Uwmioald, in fact, be unable
to exercise the substance of the rights conferrethem by virtue of their
status as citizens of the Union ($&@z Zambranpparagraphs 43 and 44).
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It follows that the criterion relating toet denial of the genuine enjoyment of
the substance of the rights conferred by virtueEofopean Union citizen
status refers to situations in which the Unionzeiti has, in fact, to leave not
only the territory of the Member State of whichikea national but also the
territory of the Union as a whole.

That criterion is specific in charactersmach as it relates to situations in
which, although subordinate legislation on the trigh residence of third
country nationals is not applicable, a right of ideace may not,
exceptionally, be refused to a third country natlpwho is a family member
of a Member State national, as the effectivenedsnadn citizenship enjoyed
by that national would otherwise be undermined.

Consequently, the mere fact that it migigear desirable to a national of a
Member State, for economic reasons or in ordeegpkhis family together in
the territory of the Union, for the members of family who do not have the
nationality of a Member State to be able to residh him in the territory of
the Union, is not sufficient in itself to suppdnetview that the Union citizen
will be forced to leave Union territory if suchight is not granted.

That finding is, admittedly, without prejad to the question whether, on the
basis of other criteria, inter alia, by virtue detright to the protection of
family life, a right of residence cannot be refuskebwever, that question
must be tackled in the framework of the provisiars the protection of
fundamental rights which are applicable in eaclecas

— The right to respect for private and fanhfly

As a preliminary point, it must be obserteal in so far as Article 7 of the
Charter of Fundamental Rights of the European Ur(itme Charter’),
concerning respect for private and family life, @ons rights which
correspond to rights guaranteed by Article 8(1ttef ECHR, the meaning
and scope of Article 7 of the Charter are to bestimae as those laid down by
Article 8(1) of the ECHR, as interpreted by theezmv of the European
Court of Human Rights (Case C-400/10 PRtB. [2010] ECR 1-0000,
paragraph 53).

However, it must be borne in mind that phevisions of the Charter are,
according to Article 51(1) thereof, addressed soNtember States only when
they are implementing European Union law. Undercletb1(2), the Charter
does not extend the field of application of Européhlrion law beyond the
powers of the Union, and it does not establish raewy power or task for the
Union, or modify powers and tasks as defined inTheaties. Accordingly,
the Court is called upon to interpret, in the lighthe Charter, the law of the
European Union within the limits of the powers cordd on it McB,



72

73

74

75

76

paragraph 51, see also Joined Cases C-483/09 abdOGueye and
Salmeron Sanchg2011] ECR 1-0000, paragraph 69).

Thus, in the present case, if the referdogrt considers, in the light of the
circumstances of the disputes in the main procesdihat the situation of the
applicants in the main proceedings is covered byiean Union law, it must
examine whether the refusal of their right of resice undermines the right to
respect for private and family life provided forAmticle 7 of the Charter. On
the other hand, if it takes the view that that aitun is not covered by
European Union law, it must undertake that exanonain the light of
Article 8(1) of the ECHR.

All the Member States are, after all, gartio the ECHR which enshrines
the right to respect for private and family lifeAmticle 8.

In the light of the foregoing observatidhe answer to the first question is
that European Union law and, in particular, its smns on citizenship of the
Union, must be interpreted as meaning that it dusspreclude a Member
State from refusing to allow a third country natibto reside on its territory,
where that third country national wishes to reswdéh a member of his
family who is a citizen of the Union residing iretMember State of which he
has nationality, who has never exercised his righfteedom of movement,
provided that such refusal does not lead, for thel citizen concerned, to
the denial of the genuine enjoyment of the substaridhe rights conferred
by virtue of his status as a citizen of the Uniamich is a matter for the
referring court to verify.

The second and third questions

Since the second and third questions vased only in the event of the first
guestion being answered in the negative, thereoiseed to provide an
answer.

The fourth question

By its fourth question, the referring coigtasking, essentially, whether
Article 13 of Decision No 1/80 or Article 41(1) d¢iie Additional Protocol
must be interpreted as meaning that they precludéember State from
subjecting the initial entry of a Turkish nationalgtricter national rules than
those which previously applied to such entry, etlemugh those previous
national rules, which had relaxed the initial entegime, did not enter into
force until after those articles were given effactthe Member State in
guestion, following its accession to the Union.

Observations submitted to the Court
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The Austrian, German and United Kingdom &owments consider that
neither Article 13 of Decision No 1/80 nor Articfel(1) of the Additional
Protocol preclude stricter national rules than ¢hakich existed on the entry
into force of those provisions from being appliedurkish nationals wishing
to pursue employed or self-employed activities Member State, given that
those provisions apply only to Turkish nationalsog position was lawful in
the host Member State and do not cover situatiooB as that of Mr Dereci,
who entered and has always resided unlawfully iatAa.

On the other hand, the Netherlands Govemhnaad the Commission
consider that such provisions preclude the intrddocinto the national
legislation of the Member States of any new restimcon the exercise of
freedom of movement for workers and freedom of@stament, including
those relating to the conditions of substance ocgulure as regards the initial
entry into the territory of the Member States.

Mr Dereci observes that he entered Austnighe basis of an application for
asylum and that he had withdrawn that applicatiecalnse of his marriage to
an Austrian national. That marriage, under the laiorce at the time, gave
him a right of establishment. Moreover, from 1 J2002 to 30 June 2003, he
worked as a salaried employee and, subsequerdly, IrOctober 2003 to 31
August 2008, he was self-employed, having takenr dvis brother’s
hairdressing salon.

Reply of the Court

As a preliminary point, it must be obsertteat the fourth question relates to
Article 13 of Decision No 1/80 and to Article 41(@f)the Additional Protocol
without making any distinction between them.

Although those two provisions have the sameaning, each of them has
been given a very specific scope, with the reddt they cannot be applied
concurrently (Joined Cases C-317/01 and C-368kHtay and Otherf2003]
ECR 1-12301, paragraph 86).

In that connection, it must be observed, thecording to the referring court,
Mr Dereci married an Austrian national on 24 JU2 and subsequently, on
24 June 2004, submitted an initial application doresidence authorisation
under the 1997 law. Moreover, Mr Dereci states ithaas at that time that he
took over his brother’s hairdressing salon.

It follows that Mr Dereci’s situation comns freedom of establishment and
Is thus covered by Article 41(1) of the Additiorfrabtocol.
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Moreover, it must be borne in mind that ltlkev on Residence and the Law
on Aliens, mentioned in paragraph 21 of the preged¢ment, were the
provisions applicable to the conditions for the rei® of freedom of
establishment of Turkish nationals in Austria, & time of the accession of
that Member State to the European Union on 1 Jgnl@®5 and, therefore,
of the entry into force of the Additional Protoaolthat Member State.

Although the 1997 Law repealed those latwsias in turn repealed by the
NAG as of 1 January 2006, and the latter legistationstituted, according to
the referring court, a stricter approach compareth wthe 1997 Law, as
regards the conditions for the exercise of freedoimestablishment by
Turkish nationals.

Accordingly, the fourth question must belenstood as seeking to know
whether Article 41(1) of the Additional Protocol stube interpreted as
meaning that the enactment of new legislation mmsrictive than the
previous legislation, which, for its part, had wed earlier legislation
concerning the conditions for the exercise of tieedom of establishment of
Turkish nationals at the time of the entry into #ormf that protocol in the
Member State concerned must be considered to bevarestriction’ within
the meaning of that provision.

In that regard, it must be recalled thaticde 41(1) of the Additional
Protocol has direct effect in the Member Statesthsd the rights which it
confers on the Turkish nationals to whom it appiiesy be relied on before
the national courts to prevent the applicationnabnsistent rules of national
law. That provision lays down, in terms which arkeac, precise and
unconditional, an unequivocal ‘standstill clausghich contains an
obligation entered into by the contracting partdgch amounts in law to a
duty not to act (see Case C-160fm and Dari2007] ECR [-7415,
paragraph 46, and the case-aw cited).

According to consistent case-law, everhd tstandstill’ clause set out in
Article 41(1) of the Additional Protocol is not, itself, capable of conferring
on Turkish nationals — on the basis of European tJfegislation alone — a
right of establishment or, as a corollary, a rightresidence, nor a right to
freedom to provide services or to enter the tawitwf a Member State, the
fact remains that such a clause prohibits genetiadlyntroduction of any new
measures having the object or effect of makingdkercise by a Turkish
national of those economic freedoms on the teyitwrthat Member State
subject to stricter conditions than those whichliaggo him at the time when
the Additional Protocol entered into force with aegd) to the Member State
concerned (see Case C-228f8/sal and Savaf?009] ECR I-1031,
paragraph 47, and the case-law cited).
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A standstill clause, such as that emboutefiticle 41(1) of the Additional
Protocol, does not operate in the same way assasilve rule by rendering
inapplicable the relevant substantive law whicheplaces, but as a quasi-
procedural rule which specifiagtione temporisthe provisions of a Member
State’s legislation that must be referred to far urposes of assessing the
position of a Turkish national who wishes to exercifeedom of
establishment in a Member Stafeu(n and Darj paragraph 55, and Case
C-186/1@guz[2011] ECR 1-0000, paragraph 28).

In that regard, Article 41(1) of the Addial Protocol is intended to create
conditions conducive to the progressive establisiimef freedom of
establishment by way of an absolute prohibitionnational authorities from
creating any new obstacle to the exercise of ttegdom by making more
stringent the conditions which exist at a givenetjrao as not to render more
difficult the gradual securing of that freedom betn the Member States and
the Republic of Turkey. That provision thus appetrsde the necessary
corollary to Article 13 of the Association Agreemieand constitutes the
indispensable precondition for achieving the pregiree abolition of national
restrictions on freedom of establishmehtifh and Darj paragraph 61, and
the case-law cited).

Accordingly, even if, initially, with a we to the progressive
implementation of that freedom, existing nationaktrictions as regards
establishment may be retained, it is importantrtsuee that no new obstacle
is introduced in order not to further obstruct tradual implementation of
such freedom of establishmertufn and Darj paragraph 61, and the case-
law cited).

The Court has already had occasion to fasdiegards a national provision
concerning the granting of a residence permit tckisarnationals that it is
necessary to ensure that the Member States doepattdrom the objective
pursued by reversing measures which they have edaptfavour of the free
movement of Turkish workers subsequent to the antoyforce of Decision
No 1/80 within their territory (Joined Cases C-3@and C-301/09oprak
and OguZ42010] ECR 1-0000, paragraph 55).

Moreover, the Court has held that ArticBedf Decision No 1/80 must be
interpreted as meaning that a tightening of a gromi which provided for a
relaxation of the provision applicable to the cdiodis for the exercise of the
freedom of movement of Turkish workers at the tirhéhe entry into force of
Decision No 1/80 in the Member State concerned,stiioites a ‘new
restriction’, even where that tightening does nakenthose conditions more
stringent than those under the provision applicatl¢éhe time of the entry
into force of Decision No 1/80 in that Member Statgee, to that
effect, Toprak and Oguzparagraph 62).
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Having regard to the convergence in therpretation of both Article 41(1)
of the Additional Protocol and Article 13 of DeariNo 1/80 as regards the
objective pursued, it must be held that the scdpbeostandstill obligation in
Article 13 extends by analogy to any new obstazlthé exercise of freedom
of establishment, freedom to provide services eedom of movement for
workers which makes more stringent the conditiofsciv exist at a given
time (see, to that effectoprak and Oguzparagraph 54), so that it is
necessary to ensure that the Member States doepattdfrom the objective
pursued by the standstill clauses by reversing omeaswhich they have
adopted in favour of the free movement of Turkishrk@os subsequent to the
entry into force of Decision No 1/80 or the Additad Protocol within their
territory.

In the present case, it is not disputed, théh the entry into force of the
NAG on 1 January 2006, the conditions for the dgerof freedom of
establishment for Turkish nationals in Mr Deregitssition worsened.

According to Paragraph 21 of the NAG, thamlintry nationals, including
Turkish nationals in Mr Dereci’s position, must, aggeneral rule, submit
their application for residence from outside Awstrterritory and are required
to remain outside that territory until a decisioashbeen made on their
application.

On the other hand, pursuant to Paragraplof4d®e 1997 Law, Turkish
nationals in Mr Dereci’s position, as family menmbef Austrian nationals,
enjoyed freedom of establishment and could submigpplication for an
initial establishment permit in Austria.

In those circumstances, it must be helf thaworsening the conditions for
the exercise of freedom of establishment by Turkistionals compared with
the conditions applicable to them previously unther provisions adopted
since the entry into force of the Additional Praibdhe NAG constitutes a
‘new restriction’ within the meaning of Article 41l) of that protocol.

Finally, as regards the argument reliedbgnthe Austrian, German and
United Kingdom Governments, according to which Mer&i was in an
‘unlawful position’ and could not therefore bendfiom the application of
Article 41(1) of the Additional Protocol, sufficé to note that, according to
the order for reference, while it is true that MerBci entered Austrian
territory illegally in November 2001, the fact rema that, at the time he
lodged his application for establishment, he haden the national legislation
in force at the time, a right of establishment bgson of his marriage to an
Austrian national, and he was entitled to submiapplication to that effect in
Austria, which, moreover, he did. According to ttederring court, it was
only the entry into force of the NAG which caused Imitially lawful



residence to become subsequently unlawful, whidhtdethe rejection of his
application for a residence authorisation.

100 It follows that his position cannot be cébss unlawful, given that that
unlawfulness arose following the application of tipeovision which
constitutes a new restriction.

101 In the light of the foregoing observatiotiee answer to the fourth question
is that Article 41(1) of the Additional Protocol stibe interpreted as meaning
that the enactment of new legislation more restecthan the previous
legislation, which, for its part, relaxed earliexgislation concerning the
conditions for the exercise of the freedom of dshment of Turkish
nationals at the time of the entry into force ddttiprotocol in the Member
State concerned must be considered to be a ‘netsicte®’ within the
meaning of that provision.

Costs

102 Since these proceedings are, for the paddittee main proceedings, a step in
the action pending before the national court, theision on costs is a matter
for that court. Costs incurred in submitting obsd¢ions to the Court, other
than the costs of those parties, are not recoverabl

On those grounds, the Court (Grand Chamber) hetdey:

1. European Union law and, in particular, itsprovisions on citizenship
of the Union, must be interpreted as meaning thattidoes not
preclude a Member State from refusing to allow a thid country
national to reside on its territory, where that third country national
wishes to reside with a member of his family who ia citizen of the
Union residing in the Member State of which he hasationality,
who has never exercised his right to freedom of mewment, provided
that such refusal does not lead, for the Union citen concerned, to
the denial of the genuine enjoyment of the substaacof the rights
conferred by virtue of his status as a citizen ofrite Union, which is a
matter for the referring court to verify.

2. Article 41(1) of the Additional Protocol, gined in Brussels on
23 November 1970 and concluded, approved and confied on
behalf of the Community by Council Regulation (EEC)No 2760/72
of 19 December 1972, must be interpreted as meanirthat the
enactment of new legislation more restrictive thatthe previous
legislation, which, for its part, relaxed earlier kgislation concerning
the conditions for the exercise of the freedom ofséablishment of
Turkish nationals at the time of the entry into force of that protocol



in the Member State concerned must be considered toe a ‘new
restriction’ within the meaning of that provision.

[Signatures]

* Language of the case: German.



