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In the case of A. and Others v. the United Kingdom,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Francoise Tulkens,
Josep Casadevall,
Giovanni Bonello,
Ireneu Cabral Barreto,
Elisabeth Steiner,
Lech Garlicki,
Khanlar Hajiyev,
Ljiljana Mijovié¢,
Egbert Myjer,
David Thor Bjérgvinsson,
George Nicolaou,
Ledi Bianku,
Nona Tsotsoria,
Mihai Poalelungijudges,
and Michael O'BoyleDeputy Registrar
Having deliberated in private on 21 May 2008 anctdtebruary 2009,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 3@%bagainst the United
Kingdom of Great Britain and Northern Ireland lodgeith the Court under
Article 34 of the Convention for the Protection Human Rights and
Fundamental Freedoms (“the Convention”) by elevem-dnited Kingdom
nationals (“the applicants”), on 21 January 200Be President acceded to
the applicants' request not to have their namedodied (Rule 47 § 3 of the
Rules of Court).

2. The applicants were represented by Birnbergc®iand Partners, a
firm of solicitors practising in London. The Unitédingdom Government
(“the Government”) were represented by their Agevit, D. Walton,
Foreign and Commonwealth Office.

3. The applicants alleged, in particular, thatythead been unlawfully
detained, in breach of Articles 3, 5 § 1 and 14hef Convention and that
they had not had adequate remedies at their dispodaeach of Articles 5
8§ 4 and 13.
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4. The application was allocated to the FourthtiBecof the Court
(Rule 52 8 1 of the Rules of Court). On 11 Septan2@®7 a Chamber of
that Section, composed of the following judges:iepo€asadevall, Nicolas
Bratza, Giovanni Bonello, Kristaq Traja, StanisRavloschi, Lech Garlicki,
Liliana Mijovi¢ and also of Lawrence Early, Section Registramaelished
jurisdiction in favour of the Grand Chamber, neitloé the parties having
objected to relinquishment (Article 30 of the Contien and Rule 72).

5. The composition of the Grand Chamber was déteanaccording to
the provisions of Article 27 88 2 and 3 of the Cention and Rule 24 of the
Rules of Court.

6. The applicants and the Government each filetlemrobservations on
the merits. In addition, third-party comments weeeeived from two
London-based non-governmental organisations, Lyba&nd Justice, which
had been given leave by the President to interuemige written procedure
(Article 36 § 2 of the Convention and Rule 44 § 2).

7. A hearing took place in public in the Human IRg Building,
Strasbourg, on 21 May 2008 (Rule 59 § 3).

There appeared before the Court:

(@) for the Government

Mr D. WALTON, Agent
Mr P.SALES, QC
MsC.Ivimy, Counsel

Mr S.BRAVINER-ROMAN,

Ms K. CHALMERS,

Mr E. ADAMS,

Mr J.ADUTT,

Mr L. SMITH, Advisers;

(b) for the applicants
Ms G. RERCE,
Ms M. WILLIS STEWART,
Mr D. GUEDALLA, Solicitors,
Mr B. EMMERSON, QC,
Mr R. HUSAIN,
Mr D. FRIEDMAN, Counsel.

The Court heard addresses by Mr Emmerson and MysSatd their
answers in reply to questions put by the Court.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

8. The facts of the case, as submitted by thégsarhay be summarised
as follows.

A. The derogation

9. On 11 September 2001 four commercial aeroplavese hijacked
over the United States of America. Two of them wikwe/n directly at the
Twin Towers of the World Trade Center and a thitdtlee Pentagon,
causing great loss of life and destruction to priyp& he Islamist extremist
terrorist organisation al'Qaeda, led by Osama Biaddn, claimed
responsibility. The United Kingdom joined with thenited States in
military action in Afghanistan, which had been ussda base for al'Qaeda
training camps.

10. The Government contended that the events dbddtember 2001
demonstrated that international terrorists, notathlgse associated with
al'Qaeda, had the intention and capacity to mottatks against civilian
targets on an unprecedented scale. Further, gienlaose-knit, global
structure of al'Qaeda and its affiliates and tfematicism, ruthlessness and
determination, it would be difficult for the Stateprevent future attacks. In
the Government's assessment, the United Kingdomause of its close
links with the United States, was a particular ¢arg hey considered that
there was an emergency of a most serious kind tdmegy the life of the
nation. Moreover, they considered that the threate principally, but not
exclusively, from a number of foreign nationals ganet in the United
Kingdom, who were providing a support network falamist terrorist
operations linked to al'Qaeda. A number of theseido nationals could not
be deported because of the risk that they woultkstreatment contrary to
Article 3 of the Convention in their countries afgin.

11. On 11 November 2001 the Secretary of Stateensaderogation
Order under section 14 of the Human Rights Act 108& 1998 Act”: see
paragraph 94 below) in which he set out the terh@sproposed notification
to the Secretary General of the Council of Europa derogation pursuant
to Article 15 of the Convention. On 18 DecembefP@he Government
lodged the derogation with the Secretary Gener#éh@fCouncil of Europe.
The derogation notice provided as follows:
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“Public emergency in the United Kingdom

The terrorist attacks in New York, Washington, Dahd Pennsylvania on 11th
September 2001 resulted in several thousand deatiisding many British victims
and others from 70 different countries. In its te8ons 1368 (2001) and 1373 (2001),
the United Nations Security Council recognisedatiacks as a threat to international
peace and security.

The threat from international terrorism is a couiiy one. In its resolution 1373
(2001), the Security Council, acting under Chaptiérof the United Nations Charter,
required all States to take measures to preventdhnemission of terrorist attacks,
including by denying safe haven to those who firanglan, support or commit
terrorist attacks.

There exists a terrorist threat to the United Kimgdfrom persons suspected of
involvement in international terrorism. In partiaul there are foreign nationals
present in the United Kingdom who are suspectedbeihg concerned in the
commission, preparation or instigation of acts mteinational terrorism, of being
members of organisations or groups which are seermed or of having links with
members of such organisations or groups, and wia #nreat to the national security
of the United Kingdom.

As a result, a public emergency, within the meanafgArticle 15(1) of the
Convention, exists in the United Kingdom.

The Anti-terrorism, Crime and Security Act 2001

As a result of the public emergency, provision &dmin the Anti-terrorism, Crime
and Security Act 2001nter alia, for an extended power to arrest and detain agiore
national which will apply where it is intended &nmove or deport the person from the
United Kingdom but where removal or deportatiomds for the time being possible,
with the consequence that the detention would Hawfol under existing domestic
law powers. The extended power to arrest and detdlirapply where the Secretary
of State issues a certificate indicating his betledt the person's presence in the
United Kingdom is a risk to national security ahdtthe suspects the person of being
an international terrorist. That certificate wik Isubject to an appeal to the Special
Immigration Appeals Commission ('SIACY), establdheunder the Special
Immigration Appeals Commission Act 1997, which wilive power to cancel it if it
considers that the certificate should not have liesmred. There will be an appeal on a
point of law from a ruling by SIAC. In addition, g¢hcertificate will be reviewed by
SIAC at regular intervals. SIAC will also be abte drant bail, where appropriate,
subject to conditions. It will be open to a detaine end his detention at any time by
agreeing to leave the United Kingdom.

The extended power of arrest and detention in timdi-t&rrorism, Crime and
Security Act 2001 is a measure which is strictlguieed by the exigencies of the
situation. It is a temporary provision which conie® force for an initial period of
15 months and then expires unless renewed by tti@rRant. Thereafter, it is subject
to annual renewal by Parliament. If, at any tinmethe Government's assessment, the
public emergency no longer exists or the extendwstep is no longer strictly required
by the exigencies of the situation, then the Sacyeif State will, by Order, repeal the
provision.
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Domestic law powers of detention (other than under the Anti-terrorism, Crime
and Security Act 2001)

The Government has powers under the Immigration 183t1 (‘the 1971 Act’) to
remove or deport persons on the ground that threggmce in the United Kingdom is
not conducive to the public good on national seégugrounds. Persons can also be
arrested and detained under Schedules 2 and & ttOffl Act pending their removal
or deportation. The courts in the United Kingdonvehauled that this power of
detention can only be exercised during the periecegasary, in all the circumstances
of the particular case, to effect removal and tHat, becomes clear that removal is
not going to be possible within a reasonable tidetention will be unlawfulR. v
Governor of Durham Prisorgx parteSingh[1984] All ER 983).

Article 5(2)(f) of the Convention

It is well established that Article 5(1)(f) permitise detention of a person with a
view to deportation only in circumstances wherdidacis being taken with a view to
deportation' Chahal v United Kingdonf1996) 23 EHRR 413 at paragraph 112). In
that case the European Court of Human Rights itelicthat detention will cease to
be permissible under Article 5(1)(f) if deportatiproceedings are not prosecuted with
due diligence and that it was necessary in suclescas determine whether the
duration of the deportation proceedings was exeegpiaragraph 113).

In some cases, where the intention remains to remodeport a person on national
security grounds, continued detention may not hesistent with Article 5(1)(f) as
interpreted by the Court in thghahalcase. This may be the case, for example, if the
person has established that removal to their owmtcy might result in treatment
contrary to Article 3 of the Convention. In suchicaimstances, irrespective of the
gravity of the threat to national security posedtbg person concerned, it is well
established that Article 3 prevents removal or digion to a place where there is a
real risk that the person will suffer treatmenttcary to that article. If no alternative
destination is immediately available then removal@portation may not, for the time
being, be possible even though the ultimate im@ntemains to remove or deport the
person once satisfactory arrangements can be niadaddition, it may not be
possible to prosecute the person for a criminarafé given the strict rules on the
admissibility of evidence in the criminal justicgstem of the United Kingdom and
the high standard of proof required.

Derogation under Article 15 of the Convention

The Government has considered whether the exeofithe extended power to
detain contained in the Anti-terrorism, Crime andc@&ity Act 2001 may be
inconsistent with the obligations under Article b¢f the Convention. As indicated
above, there may be cases where, notwithstandogtinuing intention to remove or
deport a person who is being detained, it is naisijibe to say that 'action is being
taken with a view to deportation’ within the meanof Article 5(1)(f) as interpreted
by the Court in theChahal case. To the extent, therefore, that the exerdistheo
extended power may be inconsistent with the UnK@mgdom's obligations under
Article 5(1), the Government has decided to avisiélf of the right of derogation
conferred by Article 15(1) of the Convention andl wontinue to do so until further
notice.”
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The derogation notice then set out the provisidnBast 4 of the Anti-
Terrorism Crime and Security Bill 2001.

12. On 12 November 2001 the Anti-Terrorism Crinnel &ecurity Bill,
containing the clauses which were to eventuallyobex Part 4 of the Anti-
Terrorism Crime and Security Act 2001 (“the 2001t"Asee paragraph 90
below), was introduced into the House of Commor® Bill was passed
by Parliament in two weeks, with three days of delwmn the floor of the
House of Commons set aside for its 125 clauses imesirictive
programming motion, prompting both the Joint Conteeit of Human
Rights and the Home Affairs Select Committee to plan of the speed
with which they were being asked to consider thé&ena

13. The 2001 Act came into force on 4 Decemberl2@uring the
lifetime of the legislation, sixteen individualsiciuding the present eleven
applicants, were certified under section 21 andaidet. The first six
applicants were certified on 17 December 2001 ahkeért into detention
shortly thereafter. The seventh applicant was fesateind detained in early
February 2002; the ninth applicant, on 22 April 20the eighth applicant,
on 23 October 2002; the tenth applicant, on 14 a@agn@003; and the
eleventh applicant was certified on 2 October 2808 kept in detention,
having previously been held under other legislation

B. The derogation proceedings

14. In proceedings before the Special ImmigraAppeals Commission
(“SIAC”: see paragraphs 91-93 below), the firsteseapplicants challenged
the legality of the derogation, claiming that théetention under the 2001
Act was in breach of their rights under Articles 8,6 and 14 of the
Convention. Each, in addition, challenged the Sacyeof State's decision
to certify him as an international terrorist.

15. On 30 July 2002, having examined both open @osed material
and heard submissions from special advocates ii@udo counsel for the
parties and for the third party, Liberty, SIAC delied its ruling on the
legality of the derogation. It held that, on thesiseof the open material, it
was satisfied that the threat from al'Qaeda hadtedea public emergency
threatening the life of the nation, within the miegnof Article 15 of the
Convention, and that the closed material confirteslview.

SIAC further held that the fact that the objectdfgorotecting the public
from international terrorists could possibly haveeb achieved by
alternative methods did not demonstrate that thasomes actually adopted
were not strictly necessary. Moreover, since thgpgse of the detention
was the protection of the United Kingdom, the fihett the detainee was at
liberty to leave demonstrated that the measures w&mperly tailored to the
state of emergency.
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SIAC rejected the applicants’ complaints under odeti3 of the
Convention. It held that, insofar as they relatedanditions of detention,
the applicants should bring proceedings in thenangi civil courts, and that
SIAC had no jurisdiction to determine such a conmplas it was not a
“derogation issue”. It further saw no merit in tagplicants' argument that
detention for an indefinite period was contraryAgicle 3. On this point,
SIAC held that the detention was not indefinitecsi it was governed by
the time limits of the 2001 Act itself and since th001 Act provided that
each applicant's certification was subject to aatitienreview by SIAC
every six months. In any event, the mere fact titaterm had yet been
fixed for preventive detention did not give riseatbreach of Article 3.

SIAC did not accept that Article 6 applied to thertdication process.
The certification of each applicant as a suspeitenational terrorist was
not a “charge” but instead a statement of suspi@nond the proceedings
before SIAC were not for the determination of anunal charge.
Furthermore, there was no relevant civil rightsstue and Article 6 did not
apply in its civil limb either.

SIAC did, however, rule that the derogation wasawflil because the
relevant provisions of the 2001 Act unjustifiablysafiminated against
foreign nationals, in breach of Article 14 of ther@ention. The powers of
the 2001 Act could properly be confined to non-orais only if the threat
stemmed exclusively, or almost exclusively, froonmationals and the
evidence did not support that conclusion. In paplgs 94-95 of its
judgment SIAC held:

“94. If there is to be an effective derogation froine right to liberty enshrined in
Article 5 in respect of suspected internationataests - and we can see powerful
arguments in favour of such a derogation - the gition ought rationally to extend to
all irremovable suspected international terrorigts/ould properly be confined to the
alien section of the population only if, as [counfee the appellants] contends, the
threat stems exclusively or almost exclusively friwait alien section.

95. But the evidence before us demonstrates beganegment that the threat is not
so confined. There are many British nationals alyedentified - mostly in detention
abroad - who fall within the definition of 'suspedtinternational terrorists’, and it was
clear from the submissions made to us that in ffieian of the [Secretary of State]
there are others at liberty in the United Kingdoimovwcould be similarly defined. In
those circumstances we fail to see how the demmmyathn be regarded as other than
discriminatory on the grounds of national origin.”

SIAC thus quashed the derogation order of 11 Noesn#tb0l1l and
issued a declaration of incompatibility in respetsection 23 of the 2001
Act under section 4 of the 1998 Act (see parag@pbelow).

It adjourned the first seven applicants' individugbpeals against
certification (see paragraphs -89 below) pending the outcome of the
Secretary of State's appeal and the applicantss-@ppeal on points of law
against the above ruling.
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16. On 25 October 2002 the Court of Appeal deéideits judgmentA.
and Others v. Secretary of State for the Home Digpant[2002] EWCA
Civ 1502).

It held that SIAC had been entitled to find thaerth was a public
emergency threatening the life of the nation. Hosveeontrary to the view
of SIAC, it held that the approach adopted by teer&ary of State could
be objectively justified. There was a rational cection between the
detention of non-nationals who could not be depbltecause of fears for
their safety, and the purpose which the Secretb8taie wished to achieve,
which was to remove non-nationals who posed a thoeaational security.
Moreover, the applicants would be detained for oagér than was
necessary before they could be deported or unél é¢imergency was
resolved or they ceased to be a threat to the pgsisiafety. There was no
discrimination contrary to Article 14 of the Conviem, because British
nationals suspected of being terrorists were naiimnalogous situation to
similarly suspected foreign nationals who could lbetdeported because of
fears for their safety. Such foreign nationals wad have a right to remain
in the country but only a right, for the time beingpt to be removed for
their own safety. The Court of Appeal added thatas well established in
international law that, in some situations, Statesld distinguish between
nationals and non-nationals, especially in timeswfergency. It further
concluded that Parliament had been entitled ta lihe measures proposed
so as to affect only foreign nationals suspectetebrist links because it
was entitled to reach the conclusion that detentioonly the limited class
of foreign nationals with which the measures wevacerned was, in the
circumstances, “strictly required” within the meagiof Article 15 of the
Convention.

The Court of Appeal agreed with SIAC that the peatiegs to appeal
against certification were not “criminal” withinghmeaning of Article 6 § 1
of the Convention. It found, however, that the Idivnb of Article 6 applied
but that the proceedings were as fair as couldoreddy be achieved. It
further held that the applicants had not demoredrdbat their detention
amounted to a breach of Article 3 of the Convention

17. The applicants were granted leave to appetidediouse of Lords,
which delivered its judgment on 16 December 20Q9@#] UKHL 56).

A majority of the Law Lords, expressly or impliedljound that the
applicants' detention under Part 4 of the 2001 didtnot fall within the
exception to the general right of liberty set outArticle 5 § 1(f) of the
Convention (see Lord Bingham, at paragraphs 8-9d Ldoffman, at
paragraph 97; Lord Hope, at paragraphs 103-105] Smott, at paragraph
155; Lord Rodger, at paragraph 163; Baroness Hulgaragraph 222).
Lord Bingham summarised the position in this way:

“9. ... A person who commits a serious crime uritlercriminal law of this country
may of course, whether a national or a non-natjobal charged, tried and, if
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convicted, imprisoned. But a non-national who fatles prospect of torture or

inhuman treatment if returned to his own countnd avho cannot be deported to any
third country, and is not charged with any crimaymmot under article 5(1)(f) of the

Convention and Schedule 3 to the Immigration Acf1®e detained here even if
judged to be a threat to national security”.

18. The House of Lords further held, by eight te dLords Bingham
and Scott with considerable hesitation), that S$A&nclusion that there
was a public emergency threatening the life of naéion should not be
displaced. Lord Hope assessed the evidence asvfollo

“118. There is ample evidence within [the open] enal to show that the
government were fully justified in taking the viem November 2001 that there was
an emergency threatening the life of the nation[The] United Kingdom was at
danger of attacks from the Al Qaeda network whield lthe capacity through its
associates to inflict massive casualties and haveewastating effect on the
functioning of the nation. This had been demonsttdty the events of 11 September
2001 in New York, Pennsylvania and Washington. €h&as a significant body of
foreign nationals in the United Kingdom who had th@#l and the capability of
mounting co-ordinated attacks here which wouldust as destructive to human life
and to property. There was ample intelligence towshhat international terrorist
organisations involved in recent attacks and inparation for other attacks of
terrorism had links with the United Kingdom, andattithey and others posed a
continuing threat to this country. There was a gngwbody of evidence showing
preparations made for the use of weapons of madsud&on in this campaign. ... [It]
was considered [by the Home Office] that the sexihweats to the nation emanated
predominantly, albeit not exclusively, and more iethately from the category of
foreign nationals.

119. The picture which emerges clearly from thea¢ements is of a current state
of emergency. It is an emergency which is congtitlty the threat that these attacks
will be carried out. It threatens the life of thation because of the appalling
consequences that would affect us all if they wereccur here. But it cannot yet be
said that these attacks are imminent. On 15 Oct2d@t the Secretary of State said in
the House of Commons that there was no immedi&édigence pointing to a specific
threat to the United Kingdom: see Hansard (HC Dehatol 925). On 5 March 2002
this assessment of the position was repeated ingtivernment's response to the
Second Report of the House of Commons Select Casenitn Defence on the Threat
from Terrorism (HC 348, para 13) where it was statet it would be wrong to say
that there was evidence of a particular threatolldl not conclude from the material
which we have seen that there was no current emeyg®&ut | would conclude that
the emergency which the threats constitute is dffferent kind, or on a different
level, from that which would undoubtedly ensue ffetthreats were ever to
materialise. The evidence indicates that the lateergency cannot yet be said to be
imminent. It has to be recognised that, as thecladtare likely to come without
warning, it may not be possible to identify a stagieen they can be said to be
imminent. This is an important factor, and | do lea@ve it out of account. But the fact
is that the stage when the nation has to facekthdtof emergency, the emergency of
imminent attack, has not been reached”.

Lord Hoffman, who dissented, accepted that there evadible evidence
of a threat of serious terrorist attack within thieited Kingdom, but
considered that it would not destroy the life o thation, since the threat
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was not so fundamental as to threaten “our ingtitgtof government or our
existence as a civil community”. He concluded ttiae real threat to the
life of the nation ... comes not from terrorism bgim laws such as these”.

19. The other Law Lords (Lords Bingham, Nicholdppe, Scott,
Rodger, Carswell and Baroness Hale, with Lord Watkesenting) rejected
the Government's submission that it was for Padiatmand the executive,
rather than the courts, to judge the response sacet protect the security
of the public. Lord Bingham expressed his viewa@mis:

“42. It follows from this analysis that the appelis are in my opinion entitled to
invite the courts to review, on proportionality grals, the Derogation Order and the
compatibility with the Convention of section 23 [ilble 2001 Act] and the courts are
not effectively precluded by any doctrine of defere from scrutinising the issues
raised. It also follows that | do not accept thi lfweadth of the Attorney General's
submissions. | do not in particular accept theimition which he drew between
democratic institutions and the courts. It is oluse true that the judges in this
country are not elected and are not answerablariiafent. It is also of course true
... that Parliament, the executive and the couasehdifferent functions. But the
function of independent judges charged to interpret apply the law is universally
recognised as a cardinal feature of the modern deatio state, a cornerstone of the
rule of law itself. The Attorney General is fullytéled to insist on the proper limits
of judicial authority, but he is wrong to stigmatiidicial decision-making as in some
way undemocratic. It is particularly inappropriatea case such as the present in
which Parliament has expressly legislated in sacBoof the 1998 Act to render
unlawful any act of a public authority, including @urt, incompatible with a
Convention right; has required courts (in sectignt@ take account of relevant
Strasbourg jurisprudence; has (in section 3) reguiourts, so far as possible, to give
effect to Convention rights and has conferred htraf appeal on derogation issues.
The effect is not, of course, to override the sewgr legislative authority of the
Queen in Parliament, since if primary legislatiendieclared to be incompatible the
validity of the legislation is unaffected (sectidfg)) and the remedy lies with the
appropriate minister (section 10), who is answerabl Parliament. The 1998 Act
gives the courts a very specific, wholly democratiandate”.

20. The majority therefore examined whether themt@n regime under
Part 4 of the 2001 Act was a proportionate respdonsthe emergency
situation, and concluded that it did not rationadlggdress the threat to
security and was a disproportionate response tothin@at. They relied on
three principal grounds: first, that the detenscheme applied only to non-
nationals suspected of international terrorism diddnot address the threat
which came from United Kingdom nationals who welsbaso suspected;
secondly, that it left suspected internationalaests at liberty to leave the
United Kingdom and continue their threatening atiés abroad; thirdly,
that the legislation was drafted too broadly, sat tih could, in principle,
apply to individuals suspected of involvement withernational terrorist
organisations which did not fall within the scogdete derogation.

On the first point, Lord Bingham emphasised th&tG3$ finding that the
terrorist threat was not confined to non-natiorfedsl not been challenged.
Since SIAC was the responsible fact-finding triduitavas unnecessary to
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examine the basis for its finding, but there wasl@vce that “upwards of a
thousand individuals from the UK are estimatedlenliasis of intelligence
to have attended training camps in Afghanistarhanlast five years”; that
some British citizens were said to have plannegttorn from Afghanistan
to the United Kingdom; and that the background nteelating to the

applicants showed the high level of involvementBaitish citizens and

those otherwise connected with the United Kingdam the terrorist

networks. Lord Bingham continued:

“33. ... It is plain that sections 21 and 23 of #6801 Act do not address the threat
presented by UK nationals since they do not profadé¢he certification and detention
of UK nationals. It is beside the point that otkections of the 2001 Act and the 2000
Act do apply to UK nationals, since they are net subject of derogation, are not the
subject of complaint and apply equally to foreigationals. Yet the threat from UK
nationals, if quantitatively smaller, is not saallie qualitatively different from that
from foreign nationals. It is also plain that sen8 21 and 23 do permit a person
certified and detained to leave the United Kingdand go to any other country
willing to receive him, as two of the appellantsl dvhen they left for Morocco and
France respectively .... Such freedom to leave li®Il explicable in terms of
immigration control: if the British authorities viisto deport a foreign national but
cannot deport him to country 'A' becauseCbfahaltheir purpose is as well served by
his voluntary departure for country 'B'. But allogia suspected international terrorist
to leave our shores and depart to another coupeghaps a country as close as
France, there to pursue his criminal designs, id ba reconcile with a belief in his
capacity to inflict serious injury to the peopleddnterests of this country. ...

35. The fifth step in the appellants' argument pisrrof little elaboration. But it
seems reasonable to assume that those suspeasathiitinal terrorists who are UK
nationals are not simply ignored by the authoriti#en [the fifth applicant] was
released from prison by SIAC on bail ..., it wascomdition (among other things) that
he wear an electronic monitoring tag at all tintbat he remain at his premises at all
times; that he telephone a named security compiaeytimes each day at specified
times; that he permit the company to install mamiig equipment at his premises;
that he limit entry to his premises to his famitys solicitor, his medical attendants
and other approved persons; that he make no comttictany other person; that he
have on his premises no computer equipment, mabliégghone or other electronic
communications device; that he cancel the exiggigphone link to his premises; and
that he install a dedicated telephone link permgtttontact only with the security
company. The appellants suggested that conditidnhis kind, strictly enforced,
would effectively inhibit terrorist activity. It iard to see why this would not be so.

36. In urging the fundamental importance of théntritp personal freedom, as the
sixth step in their proportionality argument, thgpellants were able to draw on the
long libertarian tradition of English law, datingdk to chapter 39 of Magna Carta
1215, given effect in the ancient remedy of halmapus, declared in the Petition of
Right 1628, upheld in a series of landmark decisiatown the centuries and
embodied in the substance and procedure of thédaar own day. ... In its treatment
of article 5 of the European Convention, the Euasp€ourt also has recognised the
prime importance of personal freedom. ...

43. The appellants' proportionality challenge te @rder and section 23 is, in my
opinion, sound, for all the reasons they gave dsal far those given by the European
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Commissioner for Human Rights and the Newton ComnemitThe Attorney General
could give no persuasive answer.”

21. In addition, the majority held that the 2004&t Avas discriminatory
and inconsistent with Article 14 of the Conventidmom which there had
been no derogation. The applicants were in a coalpasituation to United
Kingdom nationals suspected of being internatidealorists, with whom
they shared the characteristics of being irremavalibpbm the United
Kingdom and being considered a threat to natioea&usty. Since the
detention scheme was aimed primarily at the primecof the United
Kingdom from terrorist attack, rather than immigvatcontrol, there was no
objective reason to treat the applicants diffeserth grounds of their
nationality or immigration status.

22. Although the applicants' appeal had includednmaints under
Articles 3 and 16 of the Convention, the House oifds did not consider it
necessary to determine these complaints sincelifdwand the derogation to
be unlawful on other grounds.

23. It granted a quashing order in respect ofddm@gation order, and a
declaration under section 4 of the Human Rights &ee paragraph 94
below) that section 23 of the 2001 Act was inconfppatwith Articles 5 § 1
and 14 of the Convention insofar as it was dispriopaate and permitted
discriminatory detention of suspected internatidasglorists.

C. The certification proceedings: the “generic” julgment and
appeals

24. Meanwhile, SIAC's hearing of the applicantglividual appeals
against certification commenced in May 2003, atter Court of Appeal had
given judgment in the derogation proceedings buforke the above
judgment of the House of Lords.

25. For the purposes of each appeal to SIAC, dueefary of State filed
an “open statement” summarising the facts connetiethe decision to
certify each applicant and as much of the suppgprémidence which the
Secretary of State considered could be disclos#ubwi giving rise to any
risk to national security. A further, “closed” statent of facts and evidence
was also placed before SIAC in each case.

26. On 29 October 2003 SIAC issued a “genericyjadnt in which it
made a number of findings of general applicatiomltdhe appeals against
certification.

As regards preliminary issues, it foumater alia, that it had jurisdiction
to hear an appeal against certification even whkiggeperson certified had
left the United Kingdom and the certificate had roeevoked. It held that
the tests whether reasonable grounds existed $migan that a person was
a “terrorist” and for belief that his presence I tUnited Kingdom was a
risk to national security, within the meaning ottsen 21 of the 2001 Act,
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fell “some way short of proof even on the balandéepmbabilities”. It
further held that “reasonable grounds could be dbas®e material which
would not be admissible in a normal trial in costgch as hearsay evidence
of an unidentified informant”. The weight that wims be attached to any
particular piece of evidence was a matter for aersition in the light of all
the evidence viewed as a whole. Information whiclghtn have been
obtained by torture should not automatically belwked, but the court
should have regard to any evidence about the mainnerhich it was
obtained and judge its weight and reliability acitogly.

SIAC held that the detention provisions in the 208dt should be
interpreted in the light of the terms of the detoga The threat to the life
of the nation was not confined to activities withimee United Kingdom,
because the nation's life included its diplomatidfural and tourism-related
activities abroad. Moreover, attacks on the Unk@&dgdom's allies could
also create a risk to the United Kingdom, given thterdependence of
countries facing a global terrorist threat. Theodetion identified the threat
as emanating from al'Qaeda and its associatessltherefore necessary, in
respect of both the “national security” and thaémational terrorist” limbs
of section 21 of the 2001 Act, to show reasonabbeigds for suspicion that
the person certified was part of a group which wasnected, directly or
indirectly, to al'Qaeda. Even if the main focudiué group in question was
a national struggle, if it backed al'Qaeda for & jp& its agenda and the
individual nonetheless supported the group, it waegitimate inference
that he was supporting and assisting al'Qaeda.

SIAC also made a number of findings of fact of gaheapplication
concerning organisations alleged by the SecrethiState to be linked to
al'Qaeda. These findings were based on both “oped™closed” material.
Thus, it held, for example, that the GSPC, or $sl&roup for Call and
Combat, which was formed in Algeria in 1998, wagrdarnational terrorist
organisation linked to al'Qaeda through training &mnding, but that the
earlier Algerian organisation, Armed Islamic Gro{@®lA), was not. The
Egyptian Islamic Jihad (EIJ) was either part oQakda or very closely
linked to it. The Chechen Arab Mujahaddin was aerimational terrorist
group, pursuing an anti-West agenda beyond thegggufor Chechen
independence, with close links to al'Qaeda. SIASD adlentified as falling
within the terms of the derogation a group of pritgaAlgerian extremists
centred around Abu Doha, an Algerian who had liwedthe United
Kingdom from about 1999. It was alleged that AbuhBdad held a senior
role in training camps in Afghanistan and had maamgtacts in al'Qaeda,
including a connection with the Frankfurt cell winibad been accused of
plotting to bomb the Strasbourg Christmas markdd@&aember 2000. Abu
Doha was arrested in February 2001, following amagbition request from
the United States of America, but his group rentiagive.
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27. The applicants appealed against SIAC's rulivag evidence which
might have been obtained by torture was admisdtaethe purposes of the
appeal, the parties agreed that the proceedingseb&IAC to challenge
certification fell within Article 5 § 4 of the Comwtion and as such had to
satisfy the basic requirements of a fair trialv#ts not therefore necessary to
decide whether Article 6 also applied and the isgae left open.

On 11 August 2004 the Court of Appeal, by a majonipheld SIAC's
decision ([2004] EWCA Civ 1123).

On 8 December 2005 the House of Lords held unarsiyotat the
evidence of a suspect or witness which had beeairsat by torture had
long been regarded as inherently unreliable, unf#fensive to ordinary
standards of humanity and decency and incompatitttethe principles on
which courts should administer justice. It followiadt such evidence might
not lawfully be admitted against a party to prodgegsl in a United
Kingdom court, irrespective of where, by whom amdwhose authority the
torture had been inflicted. Since the person chgitgy certification had
only limited access to the material advanced agdins in the proceedings
before SIAC, he could not be expected to do moam tlaise a plausible
reason that material might have been so obtainddtamas then for SIAC
to initiate the relevant enquiries. The House ofdsotherefore allowed the
applicants' appeals and remitted each case to StkCQeconsideration
([2005] UKHL 71).

28. SIAC's conclusions as regards each applicaasse are set out in
paragraphs 289 below. Of the sixteen individuals, including thes\edn
applicants, detained under Part 4 of the 2001 éwe had his certificate
cancelled by SIAC.

D. The certification proceedings: the individual eéterminations

1. The first applicant

29. The first applicant was born in a Palestinefnigee camp in Jordan,
is stateless, and was granted indefinite leaveetoam in the United
Kingdom in 1997. On 17 December 2001 the first @mppkt was certified by
the Secretary of State as a suspected internatiemalist under section 21
of the 2001 Act. On 18 December 2001 a deportairder was made on the
same grounds.

30. The first applicant was taken into detentionl® December 2001.
He subsequently appealed to SIAC against certificadnd the decision to
make a deportation order. On 24 July 2002 he veassterred to Broadmoor
Secure Mental Hospital.

31. The first applicant and his representativesewserved with the
Secretary of State's “open” material, includingodige report which showed
that large sums of money had moved through the hank accounts in his
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name. SIAC and the special advocate instructed emalb of the first
applicant were in addition presented with “closesl/idence. The first
applicant gave oral evidence to SIAC, assistedrbynterpreter and called
one witness to testify to his good character. Hso dlled four medical
reports concerning his mental health. SIAC obsernveds judgment of
29 October 2003:

“We are acutely aware that the open material rediechgainst the applicant is very
general and that the case depends in the main apsartions which are largely
unsupported. The central allegation is that he e involved in fund raising and
distribution of those funds for terrorist groupgiwiinks to Al Qa'eda. It is also said
that he has procured false documents and helpélitafiec the movement of jihad
volunteers to training camps in Afghanistan. Hesasd to be closely involved with
senior extremists and associates of Osama Bin Liad#nin the United Kingdom and
overseas. His case is and always has been that ¢encerned and concerned only
with welfare projects, in particular a school inghfinistan for the children of Arab
speakers there and projects such as constructiomeltd and provision of food to
communities in Afghanistan. He has also raised mdaerefugees from Chechnya.
Any contact with so-called extremists has beemat tontext and he had no reason to
believe they were terrorists or were interestegiirorism.

We recognise the real difficulties that the Appatlaas in making this appeal. We
have made appropriate allowance for those diffiesiland his mental problems. We
note [his counsel's] concerns that there has beess goversimplification by the
Security Service of the situation which is, he sitbphighly complex and a tendency
to assume that any devout Muslim who believed tiatway of life practised by the
Taliban in Afghanistan was the true way to followshbe suspect. We note, too, that
initially the Respondent asserted that all the Alpp&s fund raising activities were
for the purpose of assisting terrorism and thatvits only when evidence was
produced by the Appellant to show that there weggtimate charitable objectives
that he accepted that at least some money wagliriise¢hose purposes. Insofar as
connections with named individuals are relied oa,bgar in mind that some of them,
who are alleged to be involved in terrorism, haypeals pending ... and that
allegations against others have not been testetiax@ alleged links been able to be
explained.

[The first applicant's counsel] accepted, as he tmdthe unreliability of the
Applicant's evidence about his movements in the0$98ut asked us not to hold it
against him because of his mental state. We dacgu#pt that we can do that. The lies
were a deliberate attempt to rebut the allegativat he had been a mujahid in
Afghanistan, saying that he spent three years dordanian prison. There was an
overstatement by the police of the amount involtedugh the bank account. This we
accept, but there was still a substantial sum ofiegogoing through them. And [the
applicant's counsel] submitted that the allegatieas that he had provided false
documents for others not for himself. Thus hisddlsiq passport was not material. It
does however show an ability to obtain a false pa$s[The applicant's counsel]
attacked the reliability of the intelligence relied against the Appellant since it was
only belatedly accepted that he had been involaggkenuine charitable work and that
some of the money going through his account ansedaby him was for such a
purpose. We recognise the danger that all activitig one who is under suspicion
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may be regarded as themselves suspicious and liea¢ tmay not be a fair
consideration of all material to see whether itytrdoes support the suspicion. We
have considered all the material, in particulat thiich is closed, with that danger in
mind.

As we have said, the open evidence taken in isslatannot provide the reasons
why we are dismissing this appeal and we sympathise [the first applicant's
counsel's] concerns that he had a most difficsk.tdVe were not impressed with the
appellant as a witness, even making all allowarfoeshis mental state and the
difficulties under which he was labouring. He wdten evasive and vague and has
admittedly told lies in relation to his movementstiie 1990s. His explanations about
some of the transactions recorded in his bank atsowe have found difficult to
follow or accept. We should say that we do not m®rsthat the Respondent's case is
significantly advanced by what has been said atft@Appellant's involvement with
Algeria or Chechnya; the case depends essentiallythe evidence about the
Appellant's dealings with Afghanistan and with ¢eists known to have links with Al
Qa'eda.

Itis clear that the Appellant was a very succddsfdraiser and, more importantly,
that he was able to get the money to Afghanistalmatéver his problems, he was able
to and was relied on to provide an efficient sezvitlis explanations both of who
were the well known terrorists whose children wetréhe school and of the various of
the more substantial payments shown in the baniuats are unsatisfactory. He was
vague where, having regard to the allegations negenst him, we would have
expected some detail.

We have considered all the evidence critically. Theesed material confirms our
view that the certification in this case was cotr8here is both a reasonable belief
that the Appellant's presence in the United Kingdsmrisk to national security and a
reasonable suspicion that he is a terrorist withénmeaning of section 21 of the 2001
Act. This appeal is accordingly dismissed.”

32. In accordance with the terms of the 2001 Aw, first applicant's
case was reviewed by SIAC six months later. Ijudgment of 2 July 2004
SIAC found that:

“The updated open generic material ... continuesthow that there is a direct
terrorist threat to the United Kingdom from a groap groups of largely North
African Islamic extremists, linked in various wapsAl Qa'eda.

Although some of his contacts have been detainkd, range of extremists
prominent in various groups was such that he wbalee no difficulty and retains the
will and ability to add his considerable experierafelogistic support to them in
pursuit of the extremist Islamic agenda in the UFKhe certificate is properly
maintained.”

33. SIAC reviewed the case again on 15 Decemb@d 2(hd again
found that the certificate should be maintained.
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2. The second applicant

34. The second applicant is a citizen of Morocoonbon 28 February
1963. He entered the United Kingdom as a visitat985 and was granted
leave to remain as a student. On 21 June 1988 bkegveented indefinite
leave to remain on the basis of his marriage toriisB citizen, which
marriage subsequently broke down. In 1990 and aigait®97 he applied
for naturalisation, but no decision was made orse¢happlications. In 2000
he remarried another British citizen, with whomhae a child.

35. On 17 December 2001 the second applicant wesgied by the
Secretary of State as a suspected internationakittrunder section 21 of
the 2001 Act. A deportation order was made on #mesdate. The second
applicant was taken into detention on 19 Decemli¥¥12 He appealed
against the certification and deportation order, Inginetheless, elected to
leave the United Kingdom for Morocco on 22 Decemd@®1. He pursued
his appeals from Morocco.

36. The “open” case against the second applicast summarised by
SIAC in its judgment of 29 October 2003 as follows:

“(1) he has links with both the GIA and the GSPdggkian terrorist groups: see
paragraph 26 above] and is a close associate afrder of Islamic extremists with
links to Al Qa'eda and/or Bin Laden.

(2) he has been concerned in the preparation andAiigation of acts of
international terrorism by procuring high-tech gmuent (including communications
equipment) for the GSPC and/or Islamic extremist€hechnya led by Ibn Khattab
and has also procured clothing for the latter group

(3) he has supported one or more of the GIA, theG&nd the Ibn Khattab faction
in Chechnya by his involvement in fraud perpetratedfacilitate the funding of
extremists and storing and handling of propagamdieos promoting the jihad.

The Secretary of State's open case expands ondhegations and further indicates
the use of at least one alias and a pattern ofcadsm with individuals known or
assessed to be involved in terrorism [five indidduwere identified]. All these were
described by [counsel for the Secretary of State]'lamown Algerian Islamic
extremists'.

Witness B [for the Secretary of State] confirmedttthe allegation against [the
second applicant] is that he is a member of a nétwather than a member of any
particular organisation such as the GSPC or the’GIA

SIAC continued by explaining the findings it had deaagainst the
applicant:

“Like the other Appellants, [the second applicaig] not charged in these
proceedings with a series of individual offencekeTissue is whether, taking the
evidence as a whole, it is reasonable to suspectbhbeing an international terrorist
(as defined). When we look at the material befoss as we do, we treat it
cumulatively. It might be that the material relgtito fraud alone, or to clothing alone,
or to videos alone, or to associations, would nottgelf show that a person was in
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any way involved in terrorism or its support. Bug weed to assess the situation when
various factors are found combined in the sameoperBhose factors are as follows.
First is his involvement in acts of fraud, of whibk must be aware but of which he
seeks to provide no explanation, excusing himggiteently on the ground that he is
not aware which particular act or acts the SecyashState has in mind. Secondly, he
has been involved in raising consciousness (andgehanraising money) about the
struggle in Chechnya, and has been doing so ireeifgally Islamic (rather than a
merely humanitarian) context, using and distribgitiilms which, according to the
evidence before us, tend to be found in extrem@hrounities. In the generic
evidence, we have dealt with the Chechen Arab Magdm and the significance of
support for it which we accepted is given in fulidwledge of its wider jihadist
agenda. ... [He] has done so as a close assofiateuoDoha. Given the information
we have about Abu Doha which, as we have said, awe Imo reason to doubt, we
regard [the second applicant's] claim that Abu Delag doing nothing illegal (save
that he was hiding his activities from the Russjassentirely implausible. ... [He] has
had associations with a number of other individual®Ived in terrorism. They are
for the most part specified by name in the oper tag are not mentioned in his own
statement. ...

These are the five features which meet in [the me&capplicant]. No doubt the
Secretary of State could have made his case by mrating various combinations of
them in a single person. With all five, we regah@ tase as compelling. We are
entirely satisfied that the Secretary of Stateeiasonable in his suspicion that [the
second applicant] supports or assists the GIAGB®C, and the looser group based
around Abu Doha, and in his belief that at any tithe second applicant] is in the
United Kingdom his presence here is a risk to maficecurity.”

3. The third applicant
37. The third applicant is of Tunisian nationglityorn in 1963 and

resident in the United Kingdom from about 1994. Ww&s certified by the
Secretary of State on 18 December 2001 and det#ieddllowing day.

38. In its judgment of 29 October 2003, dismisdimg third applicant's

appeal against certification, SIAC observed:

“The case against the Appellant, as framed in fhenamaterial, is that he is a key
member of an extreme Islamist group known as thastal Fighting Group (TFG). It
is said that this group was formed during 2000 had its origins in the Tunisian
Islamic Front (known as the FIT since the nameaiBriench). Its ultimate aim is said
to be to establish an Islamic State in Tunisias further asserted that the Appellant
has been in regular contact with a number of knewtnemists including some who
have been involved in terrorist activities or plangn Both the FIT and the TFG are
said to have links with Al Qa'eda.

The open material deployed against the Appellanhds at all substantial. The
evidence which is relied on against him is largelyoe found in the closed material.
This has meant that he has been at a real disadpanh dealing with the case
because he is not aware of those with whom hddgexd to have been in contact.



A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT 19

In his statement the Appellant says that he hagmbeard of the TFG and is
certainly not a member of it. ... We have no doub# the TFG exists ... [and] also
that it has links to Al Qa'eda. Our reasons forceacluding must be given in the
closed judgment.

In May 1998 the Appellant and some 10 others werested in a joint Special
Branch and Security Service operation pursuantaoamts under the Prevention of
Terrorism Act. The Appellant was released withcwarge and in due course received
£18,500 compensation for wrongful arrest. The #sregere in connection with
allegations of involvement in a plot to target erld Cup in France. We of course
give weight to the absence of any admissible evideto support the Appellant's
involvement in the alleged conspiracy, but it is and cannot be the answer to this
appeal. We have to consider all the material to whether there are reasonable
grounds for a belief or suspicion of the kind reddrto in section 21(a) or (b) of the
2001 Act.

We are satisfied that the Appellant is a membethefTFG, itself an international
terrorist organisation within the scope of the 2@@t, and that he has links with an
international terrorist group. We appreciate thar open reasons for being so
satisfied are sparse. That is because the matdriah drives us to that conclusion is
mainly closed. We have considered it carefully amdhe context of knowing the
appellant denies any involvement in terrorism ol &mowing support for or
assistance to terrorists. We have therefore besfutanly to rely on material which
cannot in our judgment have an innocent explandtion

39. SIAC reached similar conclusions in its pedgagviews of the case
on 2 July and 15 December 2004.

4. The fourth applicant

40. The fourth applicant was born in Algeria in719and first entered
the United Kingdom in 1994. In May 1997 he was sted and charged
with a number of offences, including a conspiraoyeixport to Algeria
material which it was alleged was to be used ferghrposes of terrorism. It
was alleged that he was a member of GIA. The cgamst the applicant
was abandoned in March 2000 when a key witnessecrlly Service
agent, who was to give evidence concerning the faredvilians to defend
themselves against atrocities allegedly committegl the Algerian
Government, decided that it was too dangerousifortt give evidence.

41. In 1998 the fourth applicant married a Frenational. He became a
French citizen in May 2001, although he did notoind the United
Kingdom authorities of this. The Secretary of Stagtified him under
section 21 of the 2001 Act on 17 December 2001 tenavas detained on
19 December 2001. On 13 March 2002 he left for égamvhere he was
interviewed on arrival by security officials ancethset at liberty. Since he
had left the United Kingdom, the certificate agaihsn was revoked and
the revocation was back-dated to 22 March 2002.



20 A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT

42. In its judgment of 29 October 2003, SIAC hitldt the back-dating
of the revocation meant that the fourth applicamild not be regarded as
having been certified at the time he lodged hissappnd that, therefore, he
had no right of appeal. It nonetheless decidedbtwsider the appeal on the
basis that this conclusion might be wrong. SineeSkcretary of State could
not reasonably have known at the time the certdic@as issued that the
applicant was a French citizen and could safelydmeoved to France, it
could not be said on that ground that the certéicghould not have been
issued. SIAC therefore continued by assessinguiterce against him:

“In reaching our decision, we will have to considet only the open but also the
closed material. The Appellant appears to haveesatsgd that he was the subject of
surveillance over much of the relevant period.

We are conscious of the need to be very careful tnoassume guilt from
association. There must be more than friendshipomsorting with those who are
believed to be involved in international terrorigmmustify a reasonable suspicion that
the Appellant is himself involved in those actiegi or is at least knowingly
supporting or assisting them. We bear in mind foicitor's] concerns that what has
happened here is an attempt to resurrect the pribiseavith nothing to add from his
activities since. Detention must be regarded astrésort and so cannot be justified
on the basis of association alone and in any eengjuilt of the associates has never
been established. ...

Nonetheless, continued association with those whasaspected of being involved
in international terrorism with links to Al Qa'eda the light of the reasonable
suspicion that the Appellant was himself activelyalved in terrorist activities for the
GIA is a matter which can properly be taken inteccast. The GSPC, which broke
away from the GIA, has links to Al Qa'eda and thppéllant has continued to
associate with those who took to the GSPC rathen thhe GIA. We are in fact
satisfied that not only was the Appellant activielyolved initially with the GIA and
then with the GSPC but also that he provided fdssumentation for their members
and for the Mujahaddin in Chechnya as is allegedh& open statement. But we
accept that his activities in 2000 and 2001 justify use of the expression that he had
been maintaining a low profile, and we make thatesbation having regard to both
open and closed material. Nonetheless, a low prafdes not mean that he is not
properly to be regarded as an international testavithin the meaning of section 21.
An assessment has to be made of what he may tie ilght of what he has done and
the fact that he has shown willingness and thetald give assistance and support in
the past and continues the associations and tader@ome help (e.g. the use of his
van) is highly relevant.

We have not found this aspect of the Appellant®c all easy. We have given full
weight to all [his solicitor's] submissions whiclere so persuasively put before us but
in the end have reached the view that, lookindy@atvidence as a whole, the decision
to issue a certificate was not wrong. Accordinglie would not have allowed the
appeal on the facts.”
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5. The fifth applicant

43. The fifth applicant was born in Algeria in B96n his statement to
SIAC he claimed to have developed polio as a chhéch left him with a
permanently weak and paralysed right leg. He weestad and tortured by
the Algerian Government in 1991, whereupon he Adfieria for Saudi
Arabia. In 1992 he moved to Pakistan and travettedAfghanistan on
several occasions. In August 1995 he entered thigediKingdom and
claimed asylum, alleging in the course of thatroldhat his leg had been
injured by a shell in Afghanistan in 1994. His asylclaim was refused and
his appeal against the refusal was dismissed inember 1999. The
applicant married a French citizen and had a chitd her.

44. He was certified by the Secretary of Stateeursiction 21 of the
2001 Act on 17 December 2001 and detained on 1@mkeer 2001. In its
judgment of 29 October 2003, dismissing the fifpiplacant's appeal against
certification, SIAC observed:

“The open statements provided to justify the ciedifon do not refer to a great deal
of source material and so consist mainly of asmestiAs with most of these appeals,
the main part of the evidence lies in closed matemd so, as we are well aware, the
Appellants have been at a disadvantage in that hlasg not been able to deal with
what might be taken to be incriminating evidencke Bpecial Advocates have been
able to challenge certain matters and sometime®da effect. That indeed was the
case in relation to a camp in Dorset attended bymmber of those, including the
Appellant, of interest to the Security Service. ...

The case against the Appellant is that he was abmeof the GIA and, since its
split from the GIA, of the GSPC. He is associatedhwa number of leading
extremists, some of whom are also members of acagsd with the GSPC, and has
provided active support in the form of the supplyfadlse documents and facilitating
young Muslims from the United Kingdom to travel Afghanistan to train for jihad.
He is regarded as having undertaken an importalet iro the support activities
undertaken on behalf of the GSPC and other Islaexitemists in the United
Kingdom and outside it. All this the Appellant desiand in his statement he gives
innocent explanations for the associations alleggainst him. He was indeed friendly
with in particular other Algerians in the Unitedngdom and, so far as [the fourth
applicant] was concerned, the families were closeabse, apart from anything else,
their respective wives were French. He attendeel §ilghth applicant's] mosque. He
was an impressive preacher and the appellant salysténed but was never involved.
Indeed he did not know [the eighth applicant] exabpough Chechen relief, which
the Appellant and many hundreds of other Muslimgpsuted, and he had never
spoken to him on the telephone. He had on occasipmoached [the eighth
applicant] at Friday prayers at the mosque if hate@d guidance on some social
problem.”

SIAC referred to “open” surveillance reports whatiowed the applicant
to have been in contact with other alleged membtfGIA and the GSPC,
including at a camp in Dorset in July 1999. Furtliepen” evidence
concerned his “unhelpful” and “not altogether tfuth responses to
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questioning by officers of the Security Serviceluly and September 2001.
SIAC continued:

“Reliance is placed on various articles found is house when he was arrested.
These include a copy of the fatwa issued by Bindrmadrhe Appellant says he had
never seen it and could not explain its presenc&S®C communiqué was, he says,
probably one handed out at the mosque. Analysihethard drive of his computer
showed it had visited an internet site that spmadl in United States military
technology. This was not something which could bkwant to the Appellant's
studies. And a hand drawn diagram of a missile ebdle has not seen before. It
might, he thinks, have been in a book about Islanihdéd bought second hand from
the mosque.

We note the denials, but we have to consider alletfidence. As will be clear from
this judgment, we have reason to doubt some ofAgellant's assertions. But the
closed material confirms our view that there iseied reasonable suspicion that the
Appellant is an international terrorist within theeaning of section 21 and reasonable
belief that his presence in the United Kingdom its& to national security. We have
no doubt that he has been involved in the prodoctib false documentation, has
facilitated young Muslims to travel to Afghanistamtrain for jihad and has actively
assisted terrorists who have links with Al Qa'edée are satisfied too that he has
actively assisted the GSPC. We have no hesitatidiisimissing his appeal.”

45. On 22 April 2004, because of concerns abaosithealth, the fifth
applicant was released from prison on bail on tsttenditions, which
amounted to house arrest with further controlsitdrreview judgment of
2 July 2004, SIAC held:

“... in granting bail, [SIAC] did not revise itseiv as to the strength of the grounds
for believing he was an international terrorist anthreat to national security. The
threat could be managed proportionately in his daseiew of his severe mental
illness. That however is no reason to cancel thdificate. There might be
circumstances in which he breaches the terms olbdilsor for other reasons it was
necessary to revoke it. The need for the certédicit continue must depend on
whether the terms of the statute and of the deimgabntinue to be met.

A number of his contacts remain at large includsame who are regarded as
actively involved in terrorist planning. There isthing to suggest that his mental
illness has diminished his commitment to the exisertslamic cause; he has the
experience and capacity to involve himself onceamorextremist activity. The bail
restraints on him are essential; those are imppsaeslant to his certification and the
SIAC dismissal of his appeal against it. The ciedif is properly maintained.”

46. On 15 December 2004, SIAC again reviewed #se @nd decided
that the certificate should be maintained.

6. The sixth applicant

47. The sixth applicant was born in Algeria in 79%hd was resident in
the United Kingdom from 1989. The Secretary of &tasued a certificate
against him on 17 December 2001 and he was takendetention on
19 December 2001.
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48. In its judgment of 29 October 2003 SIAC obsdras follows:

“Although we have to make our decision on the basith of the open and of the
closed material, it is important to indicate thes&against [the sixth applicant] as it
has been set out by the Secretary of State in oparial, because that is the case
that [the sixth applicant] knows that he has to tmieeassessing his statement and the
other evidence and arguments submitted on his hakalremind ourselves always
that he is not aware of the Secretary of Statesed material, but nevertheless that he
is not operating entirely in a vacuum because efdjpen allegations; and we may test
the Appellant's own case by the way he deals \hitse allegations.

The Secretary of State's case against [the sixilicapt] is summarised as follows:

(1) he belongs to and/or is a member of the GSIP@, meviously was involved
with the GIA;

(2) he has supported and assisted the GSPC (anbysky the GIA) through his
involvement in credit card fraud which is a mairuse of income in the United
Kingdom for the GSPC;

(3) from about August 2000, [the sixth applicardpk on an important role in
procuring telecommunication equipment for the G2#@ the provision of logistical
support for satellite phones by way of purchase alatation of airtimes for those
phones;

(4) he has also played an important part in procutélecommunications equipment
and other equipment for the Mujahedin fighting ihe€hnya — that is to say the
faction which until 2002 was under the commandbof Khattab.”

SIAC then reviewed the open evidence before itndigg the purchase
by Abu Doha, assisted by the sixth and seventhiagpyb, of a number of
satellite telephones and other telecommunicatigogenent to the value of
GBP 229,265 and the nature and extent of the ctioneoetween the sixth
and seventh applicants. It concluded:

“In the circumstances we have set out, it appeatstthat the Secretary of State has
ample ground for suspicion that [the sixth applisdrprocurement activities were
directed to the support of the extremist Arab Ist@nfaction fighting in Chechnya.
That support arises from [the sixth applicant'shreexions with and support of the
GSPC. We emphasise, as is the case with other lappsawell, that it is the
accumulation of factors, each lending support & dthers rather than undermining
other points, providing colour and context for Hugivities seen as a whole which is
persuasive; it would be wrong to take a piece olaison, thereby to diminish its
significance and to miss the larger picture. Theege judgment supports these
conclusions. These are activities falling centrallighin the derogation. [The sixth
applicant] has provided only implausible deniald dras failed to offer credible
alternative explanations. That is sufficient toedetine his appeal, without making
any further reference to the Secretary of Stat&#ieroallegations which, as was
acknowledged in the open statement and in operepe@ before [SIAC], can be
properly sustained only by examination of the atbseterial.”



24 A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT

49. SIAC reviewed the case on 2 July 2004 and &@uary 2005 and,
on each occasion, decided that there were stilirgte for maintaining the
certificate.

7. The seventh applicant

50. The seventh applicant was born in Algeria 971l and apparently
entered the United Kingdom using false French iteeptapers in or before
1994. On 7 December 2001 he was convicted of a eurob driving
offences and sentenced to four months' imprisonntémtwas certified by
the Secretary of State on 5 February 2002 and taiterdetention pursuant
to the certificate as soon as his prison sentendeceon 9 February 2002.

51. In its judgment of 29 October 2003, SIAC notieat the allegations
against the seventh applicant were that he had desember of the GSPC
since 1997 or 1998, and before that a member oGtAe that his contacts
with leading GSPC members in the United Kingdonwagthat he was a
trusted member of the organisation; and that hebleat involved with Abu
Doha and the sixth applicant in purchasing telecompations equipment
for use by extremists in Chechnya and Algeriauithfer noted that:

“[The seventh applicant] did not give evidence befisIAC] and, indeed, chose not
to attend the hearing of his appeal. His statenvelmich we have of course read, is in
the most general terms, and, perhaps not surplysifitis counsel's] submissions,
both oral and written, were similarly general. [Té®venth applicant's] approach to
the present proceedings of themselves and thahathe did not give oral evidence
or make any detailed written statement are notersatb be put in the scale against
him. We well understand the difficulty that Appeita have in circumstances where
the allegations against them are only summarisddadrere much of the evidence on
which those allegations are based cannot, for reasaf national security, be
communicated to the Appellants themselves. Howedtlee, seventh applicant] is in
the best position to know what his activities andtimes have been in the relevant
period. Nothing prevents him from giving a full daption and account of those
activities if he wishes to do so. The fact thathas chosen to provide no detailed
account of his activities means that he has pravide material to counter the
evidence and arguments of others”.

SIAC concluded that the open and closed materigpated the
allegations against the seventh applicant andimigised his appeal.

52. In its review judgments of 2 July and 15 Debem2004 SIAC
decided that the certificate should be maintained.

8. The eighth applicant

53. The eighth applicant is a Jordanian natiobain in Bethlehem in
1960. He arrived in the United Kingdom on 16 Seften1993 and claimed
asylum. He was recognised as a refugee and gréeded to remain until
30 June 1998. On 8 May 1998 he applied for indiefilgave to remain but
the application had not been determined at the ¢ifiee coming into force
of the 2001 Act.
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54. The eighth applicant was convicted absentiain Jordan for his
involvement in terrorist attacks there and in iefato a plot to plant bombs
to coincide with the millennium. He was investighia February 2001 by
anti-terrorism police officers in connection withpbot to cause explosions
at the Strasbourg Christmas market in December,20@Mo charges were
brought against him. When the 2001 Act was passeddnt into hiding.
He was arrested on 23 October 2002 and was imneddiade the subject
of a section 21 certificate and taken into detentiOn the same date a
deportation order was made against him.

55. In its judgment of 8 March 2004, dismissing #ighth applicant's
appeal against certification, SIAC observed a®oied:

“[The eighth applicant's counsel], on instructidnem the appellant, informed us
that his client had chosen not to attend the hganirto participate in any way. He had
read the decisions relating to the appellants watbbeen certified when the 2001 Act
came into force and the generic judgment and docfgtain that the result of his
appeal was a foregone conclusion. There had beey meéerences to his role in the
other appeals and some had been certified andnddtaat least in part, on the basis
that they associated with him. Since that assaciatvas regarded as sufficient to
justify their continued detention, he consideredat tihe decision on his appeal had, in
effect, already been taken. He had chosen notay ghy part precisely because he
has no faith in the ability of the system to gethat truth. He considered that the SIAC
procedure had deliberately been established tadasoén and public scrutiny of the
respondent's case, which deprived individuals ¢dimopportunity to challenge the
case against them.

Having said that, [the eighth applicant's counsadide it clear that the appeal was
not being withdrawn. It was accordingly necessanyus to consider it and to take
into account the statement made by the appelldiig.dounsel] emphasised a number
of matters which, he suggested, should be regaadef@vourable to the appellant's
contention that he was not and never had been\adoln terrorism within the
meaning of the 2001 Act. Furthermore, the allegatishowed that a distorted and
over-simplified view was being taken by the seguservices of the appellant's
activities and his role as a respected teacherbatidver in the rights of Islamic
communication throughout the world.

We should make it clear that we have considereccéise against the appellant on
its merits. We have not been influenced by anyifigs made in other appeals or the
generic judgments. One of the reasons why thismedd has taken a long time to be
prepared was the need for us to read through amsld=r the evidence, both open and
closed, that has been put before us. There is maehk of it than in most of the other
appeals. That is a reflection of the fact thatappellant has been associated with and
had dealings with many of the others who have hmstified and with individuals
and groups themselves linked to Al Qa'ida. We seeeason to dissent from the
views expressed in the generic judgment of theifstgnce of the various individuals
and groups referred to in it. But that does notmea have therefore automatically
accepted its views. We draw attention to the fhat the panel which produced the
generic judgment was not the same constitutiorhisspanel and that such input as
there was by the chairman of this panel to the genadgment was limited to issues
of law. We have considered the case against thellapp on the material put before
us in this appeal. ...
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When it came to the closed session, the Speciabéates informed us that after
careful consideration they had decided that it @adt be in the appellant's interests
for them to take any part in the proceedings. Weewery concerned at this, taking
the view that the decision was wrong. The appea sidl being pursued and the
appellant did not know what was relied on against i the closed material. We
were unable to understand how in the circumstaita@eaild not be in his interests for
the Special Advocates, at their discretion, toiteticidentify matters favourable to the
appellant and to make submissions to us to segkrtsuade us that evidence was in
fact unreliable or did not justify the assessmeatieas When we asked [one of the two
Special Advocates appointed on behalf of the eigipihlicant] to tell us why he had
decided as he had he told us that he could nobdinse to do so would not be in the
appellant's interest. We adjourned to enable tleei@pAdvocates to seek to discover
from the appellant through his representatives hgrehe did wish them to do what
they could on his behalf and we also contacted Sbécitor General who had
appointed the Special Advocates to seek her helpying to persuade them to assist
us. The appellant's representatives indicated ttey had nothing to say on the
subject and the Solicitor General took the viewt ihavould be wrong for her to
intervene in any way. Our further attempts to padsuthe Special Advocates to
change their minds were unsuccessful and sinceowk ot compel them to act in
any particular way we had to proceed without th¢@ounsel for the Secretary of
State], at our request, identified various matteigch might be regarded as possibly
exculpatory and we ourselves raised other mattettsel course of the closed hearing.

We are conscious that the absence of a Specialdatiwanakes our task even more
difficult than it normally is and that the potentiznfairness to the appellant is the
more apparent. We do not doubt that the Speciabgales believed they had good
reasons for adopting the stance that they did andre equally sure that they thought
long and hard about whether they were doing thit rilging. But we are bound to
record our clear view that they were wrong and thate could be no reason for not
continuing to take part in an appeal that was lsélhg pursued. ... As it happens, the
evidence in this case against the appellant istremg that no Special Advocates,
however brilliant, could have persuaded us thasaeable suspicion had not been
established so that the certification was not figesti Thus the absence of Special
Advocates has not prejudiced the appellant. ...”

56. SIAC then summarised the open case againsaghkcant, which
was that he had associated with and acted asuspiaitiviser to a number of
individuals and groups linked with al'Qaeda. He dha&lxtreme and
fundamentalist views and had been reported as ¢pawirhis speeches at a
London mosque, given his blessing to the killingJefvs and Americans,
wherever they were. SIAC concluded:

“We are satisfied that the appellant's activitiemntvfar beyond the mere giving of
advice. He has certainly given the support of tlmeak to those who wish to further
the aims of Al Qa'ida and to engage in suicide hamband other murderous
activities. The evidence is sufficient to show tleg has been concerned in the
instigation of acts of international terrorism. Bspiritual advice given in the
knowledge of the purposes for which and the useshich it is to be put provides
assistance within the meaning of s.21(4) of thel28€x.
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There are a large number of allegations made. Wexsgoint in dealing with them
seriatim. We have indicated why we have formedvike that the case made against
the appellant is established. Indeed, were thedatdn higher than reasonable
suspicion, we would have had no doubt that it wstaldished. The appellant was
heavily involved, indeed was at the centre in tinitédl Kingdom of terrorist activities
associated with Al Qa'ida. He is a truly dangermgividual and these appeals are
dismissed.”

9. The ninth applicant

57. The ninth applicant is Algerian, born in 1921991 he left Algeria
for Afghanistan, where he taught Arabic in a reigmamp. He claimed
asylum in the United Kingdom in 1993. In 1994 hesvgganted leave to
remain for four years and in 2000 he was grantddfinite leave to remain,
on the basis that he was to be regarded as a eef@gefour occasions, the
last in May 1998, the applicant was arrested atehsed without charge.
The first three arrests related to credit carddralihe arrest in May 1998
related to alleged terrorist activities and theli@ppt was subsequently paid
compensation by the police for false arrest.

58. The ninth applicant was certified by the Segreof State and made
the subject of a deportation order on 22 April 2088 was detained on the
same day. According to the evidence of one of thmesses for the
Secretary of State, he was not certified, with tther applicants, in
December 2001 because one of his files had beén los

59. In its judgment of 29 October 2003, SIAC notieat the allegations
against the ninth applicant were that he was ameastipporter of the GSPC
and had raised considerable sums of money foroutih fraud. There was
evidence that the applicant had in the past beendioby customs officers,
attempting to enter the United Kingdom by ferrylwlirge amounts of cash
and that he had close links with others who had lmmvicted of credit
card fraud. SIAC held that evidence of involvemémtfraud did not
establish involvement in terrorism. However, itewthat the applicant had
been present at a camp in Dorset in the compathedifth applicant and a
number of others suspected of being GSPC suppatetdhat a telephone
bill had been found at his house at the time ofdriest in the name of
Yarkas, who had been arrested in Spain in Noven20€l due to his
alleged links with al'Qaeda. The applicant had giegidence but had not
been a convincing witness and had not given a lokedixplanation for the
foregoing. The closed evidence supported the Sagretf State's
allegations and SIAC therefore dismissed the apptis appeal against
certification.

60. In its review judgments of 2 July 2004 and Dé&cember 2004,
SIAC held that the certificate was properly mainéai.
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10. The tenth applicant

61. The tenth applicant is an Algerian nationablldwing a bomb
explosion in Algeria, his left hand was amputatetha wrist and his right
arm was amputated below the elbow. In 1999 he lie/éo the United
Kingdom, via Abu Dhabi and Afghanistan, and clain@ylum. His claim
was refused on 27 February 2001. He was then itodyshaving been
arrested on 15 February 2001 and charged with psisseof articles for
suspected terrorist purposes, conspiracy to defaaddconspiracy to make
false instruments. At the time of his arrest he i@asd to have in his
possession approximately 40 blank French driviegnices, identity cards
and passports, a credit card reader, laminatorsaanembossing machine.
The charges were not, however, proceeded with @anavds released on
17 May 2001.

62. On 14 January 2003 the Secretary of Statedsacertificate against
him under section 21 of the 2001 Act and he wasrakto detention. A
deportation order was made against him on the skaye

63. In its judgment of 27 January 2004 SIAC ndteat the essence of
the case against the tenth applicant was that $iiscarrival in the United
Kingdom he had been closely associated with a m&tved extremists
formerly led by Abu Doha (see paragraph&tbve). In particular, it was
alleged that he had provided logistical supporttle form of false
documentation and money raised through credit frared. He had spent a
lot of time at the Finsbury Park Mosque, a knowmte of Islamist
extremism, and was alleged to have attended a mgetiere in June 2001 at
which threats were made against the G8 summit mo&e

The applicant submitted a written statement onl2& 2003 in which he
denied the allegations against him. He did not, dvar, participate in the
hearing of his appeal, as SIAC explained in itgjadnt:

“He was, said [his counsel], a genuine refugee,eanber of no organisation or
group and not involved in terrorism or in advocgttarrorism. He had no knowledge
of any planned terrorist attacks and could not wstdad why the accusations had
been made against him. He had seen none of thelyindematerial and had no
means of challenging it. In effect, he could domore than assert that it could not
justify the conclusion that he was an internatideatorist within the meaning of the
Act since he was not. He had had read to him teesidas of [SIAC] in the previous
appeals. Given the relevance which was placed enctbsed material and the
statutory test applicable, he felt that the resus a foregone conclusion. He did not
wish in participating in the appeal to give an iegsion which was false that he could
deal with the matters which were being relied oaiagt him. He had no confidence in

the proceedings. Accordingly he would take no a&ctpart in them beyond the
statement which [his counsel] made on his behalf.

He did not withdraw his appeal. While we apprectai handicap under which he
and indeed all the appellants labour, we wish tdkemia clear that no appeal is a
foregone conclusion. We have to and we do condiderevidence put before us,
whether open or closed, with care because we résmgimt the result is detention for
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an unspecified period without trial. While we rentsg that the Special Advocate has
a difficult task when he has and can obtain norugsions on closed material, he is
able to test evidence from the Security Service tandraw our attention to material

which assists the appellant's case.”

SIAC found that there was ample evidence to supihertview that the
applicant was involved in fraudulent activities.eTévidence before it, most
of it closed, was sufficient to establish that hasvdoing it to raise money
for terrorist causes and to support those invoiweterrorism. It therefore
dismissed the appeal against certification.

64. SIAC reached similar decisions in its reviemdgments of 4 August
2004 and 16 February 2005. In the latter judgmiéntoted that although
the applicant had been transferred to Broadmoour8eklental Hospital
because of mental health problems, that made nferelifce to the
assessment of the risk to national security whiekvbuld pose if released.

11. The eleventh applicant

65. The eleventh applicant is an Algerian natiortdé entered the
United Kingdom in February 1998, using a falseidralidentity card, and
claimed asylum the following week. While his clawas pending, in July
2001, he travelled to Georgia using a false Frepaksport and was
deported back to the United Kingdom, where he wdsrmed that his
travel outside the United Kingdom had terminated &sylum claim. He
made a second claim for asylum, which was refuse@ August 2001.
The applicant absconded. He was arrested on 1(b@c901 and held in
an Immigration Detention centre, from which he alosted in February
2002. He was rearrested on 19 September 2002 aashelk at Belmarsh
Prison under immigration law provisions.

66. On 2 October 2003 the Secretary of State fisgltihim as an
international terrorist under section 21 of the 20Act and made a
deportation order against him on grounds of natiseaurity.

67. In its judgment of 12 July 2004, dismissing tleventh applicant's
appeal against certification, SIAC set out the opase against him. It was
alleged that he was an established and senior meaibde Abu Doha
group (see paragraph 2@dove). In July 2001 he had attempted to travel to
Chechnya and, when arrested by the Georgian ptledad been found in
possession of telephone numbers associated widniarsmember of the
Abu Doha group and a named member of the GSPC welsdknown to be
involved in fundraising for the Chechen Mujahaddte was alleged to
have provided money and logistical support to atiN@tfrican extremist
Islamist network based in Pakistan and Afghanistath links to al'Qaeda,
and to have assisted members of the Abu Doha gnoupavelling to
Afghanistan, Pakistan and Chechnya. He had livethatFinsbury Park
Mosque for over a year in 1999/2000. He was vecyisty conscious and
during a trip to St Albans in September 2001 he taken measures to
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avoid being followed. When he was arrested in Sepes 2002 he was
found in possession of a false Belgian passpontirgpéhe photograph of a
senior member of the Abu Doha group. He was allégdthve been heavily
involved in the supply of false documents and tlaedulent use of cheque
books and credit cards.

68. The applicant filed a written statement in evhhe denied being an
international terrorist. He admitted that he halétled to Afghanistan in
1999 and that he had attempted to go to Chechnga0Qda, but claimed that
his interest in these countries was no more thangthown by many devout
Muslims. He refused to participate in the hearifichis appeal or to be
represented by a lawyer, in protest at the fundsmhamfairness of the
procedure. In view of the applicant's position, t8pecial Advocates
decided that his interests would best be serveif refrained from making
submissions on his behalf or asking questions @fitnesses in the closed
session.

69. In dismissing the applicant's appeal, SIAGItzel follows:

“We recognise the difficulties faced by an Appellarho only sees only the open
material and can understand [the eleventh appl&gmerception that the procedures
are unfair. However, each case will turn upon ws andividual facts, and it would be
wrong to give the impression, which [his solicit@gught to do, that this particular
appellant had been placed in a position where he pvavented by reason of the
procedures under the Act from mounting an effectigéence in response to the case
made against him.

We have summarised the information made availablghe eleventh applicant] at
the various stages of the procedure ... and [leispanse to this information in his
Written Statement. While some of the assessmeritseiropen material can fairly be
described as general assertions unsupported by dagymentary evidence, in
response to which [the eleventh applicant] woulthave been able to give any more
than an equally general denial, it is clear thatspect of other assessments [he] was
provided with a great deal of detailed informatiomames, dates, places and
supporting documents.

[The eleventh applicant] is in the best positiomgitce an account of his whereabouts
and activities since he first claimed asylum in 89%is written statement is
significant not so much for what it says, as forawit does not say. To take one
example: the visit to St Albans and the photo-basttere [the eleventh applicant]
says that the Respondent's specific assertioromspletely wrong' ... [The eleventh
applicant] has not denied that he went to St Alb&tesknows who accompanied him
and why they went there. He has not explained wigey twent there, nor has he
identified his companion, despite having been mlediwith the photographs taken
during the surveillance operation. ..."

SIAC continued by noting the inconsistencies in dplicant's various
accounts of his trips to Afghanistan, Georgia andb& and his failure to
deal with the Secretary of State's allegations Heathad associated with
various members of the Abu Doha group, identifiegd rame. SIAC
continued:



A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT 31

“The matters referred to ... are not an exhaudliste merely the most obvious
examples of the way in which [the eleventh applichnmvritten statement fails to deal
with the open case made against him. Given thetisfeatory nature of the statement
we do not feel able to give any significant weightthe general denials contained
within it ... We have dealt with these matters ame detail because they are useful
illustrations of the extent to which [the elevembplicant] would have been able to
answer the case against him, if he had chosen t®od®Vhile we do not draw any
adverse inference from [his] failure to give evidenor otherwise participate in the
hearing of his appeal, we do have to determin@jjeal on the evidence and we are
left with the position that there has been no ¢iffecchallenge by way of evidence,
cross-examination or submission to the open materauced by the Respondent.

The standard of proof prescribed by section 25{2h@ 2001 Act is relatively low:
are there reasonable grounds for belief or suspicks explained above, we are
satisfied that this low threshold is easily crossedthe basis of the open material
alone. If the totality of the material, both operdalosed, is considered, we have no
doubt that [the eleventh applicant] was a seniod, @ctive, member of the Abu Doha
group as described in the Respondent's evidence.”

E. The conditions of detention and the effect of etention on the
applicants' health

70. The detained applicants were all initially aleéd at Belmarsh
Prison in London. The sixth applicant was transiérto Woodhill Prison
and the first, seventh and tenth applicants weaesterred to Broadmoor
Secure Mental Hospital.

71. They were held in prison under the same regmether standard
risk Category A prisoners, which was considered appropriate security
classification on the basis of the risk they posébey were allowed
visitors, once those visitors had been securitgrel@, and could associate
with other prisoners, make telephone calls andewand receive letters.
They had access to an imam and to their legal septatives. They had the
same level of access to health care, exercise,agdncand work as any
other prisoner of their security ranking.

Following a recommendation of the inspector apmmininder the 2001
Act to review the detention regime, the Governnaetaited a Special Unit
at Woodbhill Prison to house the 2001 Act detain@é® Unit, which was
refurbished in consultation with the detained amplis and their
representatives and had a specially selected amkedr staff, would have
allowed for a more relaxed regime, including morg-af-cell time. The
applicants, however, chose not to move to the Wniecision which the
inspector found regrettable.

72 The first applicant, who alleged a history Ibtreatment in Israeli
detention and who had first been treated for depasin May 1999,
suffered a severe deterioration in his mental heathile detained in
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Belmarsh Prison. He was transferred to Broadmooui®@eMental Hospital
in July 2002.

73. The seventh applicant reported a family hystof psychiatric
disorder and had experienced depression as ansadote He claimed to
suffer increasingly throughout his detention froepression, paranoia and
auditory hallucinations. He attempted suicide in yM2004 and was
transferred to Broadmoor Secure Mental Hospital 6iNovember 2004.

74. The tenth applicant, a double amputee, clairteechave been
detained and tortured in Algeria. He suffered adetation in his physical
and mental health in Belmarsh Prison. He went onghu strike in
May/June 2003 and refused to use the prostheseh wihid been issued to
him or to cooperate with his nurses. Early in Nolkem2003, the prison
authorities withdrew his nursing care. His leggiresentatives applied for
judicial review of this decision and in Decembel020nursing care was
resumed following the order of the Administrativeuzt. On 1 November
2004 the tenth applicant was transferred to Broamnf®ecure Mental
Hospital.

75. The European Committee for the Preventionasfufe and Inhuman
or Degrading Treatment or Punishment (“CPT”) viditthe detained
applicants in February 2002 and again in March 2004 made a number
of criticisms of the conditions in which the de&ihapplicants were held.
The Government rejected these criticisms (see paphg 101102 below).

76. In October 2004, at the request of the appigta legal
representatives, a group of eight consultant psyebkis prepared a Joint
Psychiatric Report on the detained applicants, wbancluded:

“The detainees originate from countries where nialiteess is highly stigmatized.
In addition, for devout Muslims there is a direcblpbition against suicide. This is
particularly significant given the number who hasa#empted or are considering
suicide. All of the detainees have serious mergalth problems which are the direct
result of, or are seriously exacerbated by, thefinde nature of the detention. The
mental health problems predominantly take the fofrmajor depressive disorder and
anxiety. A number of detainees have developed mdiclsymptoms, as they have
deteriorated. Some detainees are also experierein§D [post-traumatic stress
disorder] either as a result of their pre-migrattoemuma, the circumstances around
their arrest and imprisonment or the interactiommien the two.

Continued deterioration in their mental healthffected also by the nature of, and
their mistrust in, the prison regime and the appeabcess as well as the underlying
and central factor of the indefinite nature of déten. The Prison Health Care system
is unable to meet their health needs adequatebreTis a failure to perceive self harm
and distressed behaviour as part of the clinicatlition rather than merely being seen
as manipulation. There is inadequate provisiorcfonplex physical health problems.

Their mental health problems are unlikely to resolvhile they are maintained in
their current situation and given the evidenceepleated interviews it is highly likely
that they will continue to deteriorate while in eletion.
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The problems described by the detainees are rebigrkamilar to the problems
identified in the literature examining the impadt immigration detention. This
literature describes very high levels of depressind anxiety and eloquently makes
the point that the length of time in detention retadirectly to the severity of
symptoms and that it is detention per se which asismg these problems to
deteriorate.”

77. For the purposes of the present proceedinys, Government
requested a Consultant Psychiatrist, Dr. J., toraem on the above Joint
Psychiatric Report. Dr J. was critical of the melblogy and conclusions of
the authors of the Joint Report. In particularwrete (references to other
reports omitted):

“I would comment that | find many of the assertiomade do not bear close
inspection. For example in the case of [the figgblizant] it was my finding after a
careful and detailed assessment that his menttd aféer imprisonment and then
detention in Broadmoor Hospital was, overall, nasgoand arguably no better than it
had been before he was arrested. Nor do his resardggest initial improvement
followed by deterioration in Broadmoor Hospitalfdund he deteriorated in HMP
Belmarsh because he chose to go on hunger strikéhahhe had a fluctuating course
in Broadmoor Hospital despite agreeing to eathistrionic behaviour in both places
being essentially the same. In his case | founddthgnosis to be one of Personality
Disorder, diagnoses of Major Depressive Disordsgchosis and PTSD not being
sustainable. Moreover, it was my finding that hisgfient self-harming was indeed
manipulative.

I am not alone in finding the diagnoses claimedHh®y authors of this report to be
mistaken and have drawn attention in my own refmwthe scepticism of some others
who have reported on [the first and seventh appigjalt is not the case therefore that
there is the consensus of opinion claimed in tpeneand | note that in both the cases
| assessed [the first and seventh applicants]r theicalled psychotic symptoms
claimed by some reporters and said not to be prémdare they were detained, were
in fact present before they were arrested.

An issue | find to be of the greatest concern eslab the tacit acceptance of
information gained by self-report. It appears to dmeepted by the authors of the
report, for example, that three of the detaineekbeen the victims of detention and
torture and all felt themselves seriously threatiepiéor to migration. Nowhere have |
seen any evidence to corroborate these claimsdeeh any attempt to check them.
As it is the case that immigrants and asylum-seekeed to justify their attempts to
gain entry to another country, is it not possibleeven probable that some may not
always be entirely truthful in what they claim abdhbeir past experiences or their
current symptoms? Where alleged terrorists areeroed it should be borne in mind
that they have denied such allegations in spith@bpen and closed evidence against
them, which has been considered at the highesk I1Bueely this should raise doubts
about their truthfulness?”
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F. The release of the fifth applicant on bail

78. On 20 January 2004, SIAC decided that it shdal principle, grant
bail to the fifth applicant. The Secretary of Stateempted to appeal against
this decision but was informed by the Court of Aglpén an interim
decision dated 12 February 2004 that it had n&giction to entertain an
appeal.

79. SIAC explained its reasons for granting bailgreater detail in a
judgment dated 22 April 2004. It held that undee 2001 Act it had a
power to grant bail only in an exceptional caseerelit was satisfied that if
bail were not granted the detainee's mental oripalysondition would
deteriorate to such an extent as to render hisreeed detention a breach of
Article 3 of the Convention, because inhuman, otickr 8, because
disproportionate.

80. SIAC noted that there had been concerns aheufifth applicant's
mental health amongst prison staff from May 200&oagh these concerns
had not been communicated to his legal represeagatin December 2003
he had suffered a serious relapse into severe s®prewith psychotic
symptoms, including auditory hallucinations anccile ideation. A number
of psychologists and psychiatrists had examined hitmthe request of his
legal representatives and at the initiative of Hheme Office, and had
agreed that he was seriously ill and that his mdmalth would be likely to
improve if he were allowed to go home. SIAC coneldid

“We do not think that the threshold has been cibssethat there is a breach of [the
fifth applicant's] human rights. The jurispruderafethe [European Court of Human
Rights] emphasises the high threshold which mustrbesed and that detention is
unlikely to be regarded as disproportionate uriteasleast verges on treatment which
would constitute a breach of Article 3. But we aatisfied that, if he were not
released, there would be such a breach. To peomiesne to reach a state whereby
he requires treatment in a special hospital oricoatis care and attention to ensure
he does not harm himself can constitute a breadrtafle 8, unless perhaps there is
no possible alternative to detention, and probabWrticle 3. As we have said, we do
not have to wait until that situation exists. Pd®ad that we are persuaded, as we are,

that the conditions we impose are sufficient toimige the risk to the security of the
state if [the fifth applicant] is released, we eant as we have.

We must emphasise that the grant of bail is exoepli We are only doing so
because the medical evidence is all one way andetention has caused the mental
illness which will get worse. ...”

81. The fifth applicant was, therefore, releasedail on 22 April 2004
on conditions amounting to house arrest. He wagaotitted to leave his
home address and had to wear an electronic tag itnas. He had no
internet access and a telephone link to the SgcBetvice only. He was
required to report by telephone to the Securityi8erfive times a day and
allow its agents access to his home at any timewsds not permitted
contact with any person other than his wife andd¢hegal representative
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and a Home Office approved doctor or see any vigikcept with prior
Home Office approval.

G. Events following the House of Lords' judgment 616 December
2004

82. The declaration of incompatibility made by tHeuse of Lords on
16 December 2004, in common with all such declanati was not binding
on the parties to the litigation (see paragraphb8iw). The applicants
remained in detention, except for the second aodHhapplicants who had
elected to leave the United Kingdom and the fiftiplacant who had been
released on bail on conditions amounting to housesa Moreover, none of
the applicants were entitled, under domestic lavcampensation in respect
of their detention. The applicants, therefore, kdigheir application to the
Court on 21 January 2005.

83. At the end of January 2005, the Governmenbanced its intention
to repeal Part 4 of the 2001 Act and replace ihvatregime of control
orders, which would impose various restrictionsimdividuals, regardless
of nationality, reasonably suspected of being imedlin terrorism.

84. Those applicants who remained in detentioreweleased on 10-11
March 2005 and immediately made subject to controlers under the
Prevention of Terrorism Act 2005, which came infte@ on 11 March
2005.

85. The Government withdrew the notice of derayaton 16 March
2005.

86. On 11 August 2005, following negotiations coemzed towards the
end of 2003 to seek from the Algerian and Jordan@wvernments
assurances that the applicants would not be dkéak if returned, the
Government served Notices of Intention to Deport tha fifth, sixth,
seventh, eighth, ninth, tenth and eleventh appiecarnese applicants were
taken into immigration custody pending removal igekia (the fifth, sixth,
seventh, ninth, tenth and eleventh applicants) daian (the eighth
applicant). On 9 April 2008 the Court of Appeal edlthat the eighth
applicant could not lawfully be extradited to Jordaecause it was likely
that evidence which had been obtained by tortutdddoe used against him
there at trial, in flagrant violation of his righd a fair trial. At the date of
adoption of the present judgment, the case wasipghefore the House of
Lords.
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B. RELEVANT DOMESTIC LAW AND PRACTICE

A. Detention pending deportation before the passmof the 2001 Act

87. Under section 3(5) of the Immigration Act 19(ht Secretary of
State could make a deportation order against anational, on the ground
that the deportation would be conducive to the jpuipbod, for reasons of
national securityinter alia. A person who was the subject of a deportation
order could be detained pending deportation (19%1, ASchedule 3,
paragraph 2). However, it was heldRnv. Governor of Durham Prisax
parteHardial Singh[1984] 1 WLR 704 that the power to detain under the
above provision was limited to such time as wasarable to enable the
process of deportation to be carried out. Detentias not, therefore,
permissible under the 1971 Act where deportatiors Waown to be
impossible, whether because there was no countlipgvio take the person
in question or because there would be a risk dtiteror other serious ill-
treatment to the proposed deportee in his or hemtcy of origin.

B. The Terrorism Act 2000

88. In July 2000 Parliament enacted the Terrorsrh 2000. As Lord
Bingham noted in his judgment in the present cdbes was a substantial
measure, with 131 sections and 16 Schedules, iatertd overhaul,
modernise and strengthen the law relating to thewigrg problem of
terrorism”. “Terrorism” was defined, in section fltbe Act, as:

“... the use or threat of action where—
(a) the action falls within subsection (2),

(b) the use or threat is designed to influencegbeernment or to intimidate the
public or a section of the public, and

(c) the use or threat is made for the purpose whmacing a political, religious or
ideological cause.

(2) Action falls within this subsection if it—

(a) involves serious violence against a person,

(b) involves serious damage to property,

(c) endangers a person's life, other than thdteperson committing the action,

(d) creates a serious risk to the health or safétthe public or a section of the
public, or
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(e) is designed seriously to interfere with or @esly to disrupt an electronic
system.

(3) The use or threat of action falling within sabson (2) which involves the use
of firearms or explosives is terrorism whether ot subsection (1)(b) is satisfied.

(4) In this section—
(a) 'action’ includes action outside the Unitedd¢iam,

(b) a reference to any person or to property i®farence to any person, or to
property, wherever situated,

(c) a reference to the public includes a refereadfe public of a country other than
the United Kingdom, and

(d) 'the government' means the government of thetdiKingdom, of a Part of the
United Kingdom or of a country other than the Uditdngdom.

(5) In this Act a reference to action taken for theposes of terrorism includes a
reference to action taken for the benefit of a pribed organisation”.

For the purposes of the Act, an organisation wagstribed” if:
3.(1) ...

(a) it is listed in Schedule 2, or
(b) it operates under the same name as an organisiated in that Schedule.

(2) Subsection (1)(b) shall not apply in relatiorah organisation listed in Schedule
2 if its entry is the subject of a note in that Edhle.

(3) The Secretary of State may by order—

(a) add an organisation to Schedule 2;

(b) remove an organisation from that Schedule;
(c) amend that Schedule in some other way.

(4) The Secretary of State may exercise his powdeusubsection (3)(a) in respect
of an organisation only if he believes that it@mcerned in terrorism.

(5) For the purposes of subsection (4) an orgaaisas concerned in terrorism if
it—

(a) commits or participates in acts of terrorism,
(b) prepares for terrorism,

(c) promotes or encourages terrorism, or
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(d) is otherwise concerned in terrorism.”

89. Part Il of the Act created offences of memhigrsand support of
proscribed organisations; it created offences afdfuaising, use and
possession of terrorist funds, entering into aaragement for the transfer of
terrorist funds, money laundering and failing tsallbse suspect money
laundering. There were a number of further substamffences in Part IV,
including offences of weapons training; directirgrrérism; possession,
without reasonable excuse, of items likely to befulsto person committing
or preparing an act of terrorism; and collectioiithaut reasonable excuse,
of information likely to be useful to a person coittimg or preparing an act
of terrorism. By section 62, the Act had extraiterral scope, in that a
person within the jurisdiction of the United Kingdamight be prosecuted
for any of the above offences regardless of wheeeatts in furtherance of
those offences were committed.

C. The Anti-Terrorism, Crime and Security Act 2001

90. Part 4 of the 2001 Act (see paragraph 12 gbexrech was headed
“Immigration and Asylum”, set out powers which elgbthe detention of
non-nationals suspected of being internationabtests, even where their
deportation was for the time being impossible. PB81 Act provided, so
far as material:

“PART 4
IMMIGRATION AND ASYLUM

Suspected international terrorists

21. Suspected international terrorist: certification

(1) The Secretary of State may issue a certificaiger this section in respect of a
person if the Secretary of State reasonably-

(a) believes that the person's presence in theetiingdom is a risk to national
security, and

(b) suspects that the person is a terrorist.
(2) In subsection (1)(b) 'terrorist' means a pemsbo-

(a) is or has been concerned in the commissi@papation or instigation of acts
of international terrorism,

(b) is a member of or belongs to an internatie@abrist group, or

(c) has links with an international terrorist gpou
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(3) A group is an international terrorist group fbe purposes of subsection (2)(b)
and (c) if—

(a) it is subject to the control or influence ofrgens outside the United Kingdom,
and

(b) the Secretary of State suspects that it is @owd in the commission,
preparation or instigation of acts of internatioteatorism.

(4) For the purposes of subsection (2)(c) a pefsmlinks with an international
terrorist group only if he supports or assists it.

(5) In this Part—

“terrorism” has the meaning given by section 1taf Terrorism Act 2000 (c. 11),
and

“suspected international terrorist” means a pecsotified under subsection (1).

(6) Where the Secretary of State issues a cettfisader subsection (1) he shall as
soon as is reasonably practicable-

(a) take reasonable steps to notify the persdified, and
(b) send a copy of the certificate to the Spdamhigration Appeals Commission.
(7) The Secretary of State may revoke a certifice#eed under subsection (1).

(8) A decision of the Secretary of State in conioectvith certification under this
section may be questioned in legal proceedings amder section 25 or 26.

(9) An action of the Secretary of State taken whalt partly in reliance on a
certificate under this section may be questionelégal proceedings only by or in the
course of proceedings under-

(a) section 25 or 26, or

(b) section 2 of the Special Immigration Appealsn®nission Act 1997 (c. 68)
(appeal).

22. Deportation, removal, etc.

(1) An action of a kind specified in subsection (@ay be taken in respect of a
suspected international terrorist despite the fdwt (whether temporarily or
indefinitely) the action cannot result in his rerabfrom the United Kingdom because
of-

(a) a point of law which wholly or partly relatesan international agreement, or

(b) a practical consideration ...

(2) The actions mentioned in subsection (1) are —
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(e) making a deportation order ...

(3) Action of a kind specified in subsection (2)ielh has effect in respect of a
suspected international terrorist at the time sf dertification under section 21 shall
be treated as taken again (in reliance on subse¢fip above) immediately after
certification.

23. Detention

(1) A suspected international terrorist may beidethunder a provision specified in
subsection (2) despite the fact that his removaleparture from the United Kingdom
is prevented (whether temporarily or indefinitety)-

(a) a point of law which wholly or partly relatesan international agreement, or
(b) a practical consideration
(2) The provisions mentioned in subsection (1) are—

(a) paragraph 16 of Schedule 2 to the Immigratiah 2971 (c. 77) (detention of
persons liable to examination or removal), and

(b) paragraph 2 of Schedule 3 to that Act (detenpiending deportation).”

Part 4 of the 2001 Act included a provision tha thgislation would
remain in force for five years only and was subjecan annual affirmative
resolution by both Houses of Parliament.

D. The Special Immigration Appeals Commission

91. The Special Immigration Appeals CommissionA&’) was set up
in response to the Court's judgmenthahal v. the United Kingdof&C],
judgment of 15 November 199Rgports of Judgments and Decisid®96-
V). It is a tribunal composed of independent judgeish a right of appeal
against its decisions on a point of law to the €ofiIAppeal and the House
of Lords.

By section 25 of the 2001 Act:

“(1) A suspected international terrorist may apptmlthe Special Immigration
Appeals Commission against his certification urgksation 21.

(2) On an appeal [SIAC] must cancel the certifichte

(a) it considers that there are no reasonablengt®for a belief or suspicion of the
kind referred to in section 21(1)(a) or (b), or

(b) if it considers that for some other reason dbdificate should not have been
issued.”
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SIAC was required to carry out a first review teere that the certificate
was still justified six months after the issue loé tcertificate or six months
after the final determination of an appeal agavestification, and thereafter
at three-monthly intervals.

Under section 30 of the 2001 Act, any legal chaéeio the derogation
under Article 15 of the Convention had also to meto SIAC.

92. SIAC has a special procedure which enabl&s ¢bnsider not only
material which can be made public (“open materidi)t also material
which, for reasons of national security, cannotaSed material”). Neither
the appellant nor his legal advisor can see theedanaterial. Accordingly,
one or more security-cleared counsel, referregtspecial advocates”, are
appointed by the Solicitor General to act on bebiffach appellant.

93. In the certification appeals before SIAC auesin the present case,
the open statements and evidence concerning egsilaag were served
first, and the special advocate could discussrtaterial with the appellant
and his legal advisors and take instructions gdlger&hen the closed
material would be disclosed to the judges and ¢osphecial advocate, from
which point there could be no further contact betwéehe latter and the
appellant and/or his representatives, save withpgrenission of SIAC. It
was the special advocate's role during the closesksiens to make
submissions on behalf of the appellant, both aardsgprocedural matters,
such as the need for further disclosure, and athe@osubstance of the
case. In respect of each appeal against certdita®IAC issued both an
“open” and a “closed” judgment. The special adveaatuld see both but
the detainee and his representatives could sedlmmlypen judgment.

E. Declarations of incompatibility under the HumanRights Act 1998

94. Section 4 of the 1998 Act provides that whareourt finds that
primary legislation is in breach of the Conventitime court may make a
declaration of incompatibility. Such a declaratidilmes not affect the
validity of the provision in respect of which itmsade and is not binding on
the parties to the proceedings in which it is mdmle,special arrangements
may be made (section 10) to amend the provisioorder to remove the
incompatibility (see furtherBurden v. the United KingdoniGC],
no. 13378/05, 88§ 21-24 and 40-44, ECHR 2008).

F. The Terrorism Act 2006

95. The Terrorism Act 2006 came into force on 3&d&h 2006, creating
a number of offences to extend criminal liability dcts preparatory to the
terrorist offences created by the Terrorism Act@0lhe new offences were
encouragement, dissemination of publications, pegjmam and training. The
offences were designed to intervene at an earfyestaterrorist activity and
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thus prevent the development of more serious cdndidey were also
designed to be easier to prove.

G. Consideration of the use of special advocatesnder the
Prevention of Terrorism Act 2005

96. On 31 October 2007 the House of Lords gavgmenht inSecretary
of State for the Home Department (Respondent) v.(MB (Appellant)
[2007] UKHL 46, which concerned a challenge to a-derogating control
order made by the Secretary of State under secfiomsd 3 (1)(a) of the
Prevention of Terrorism Act 2005. The House of lsohéd to decidenter
alia, whether procedures provided for by section 3 of B®5 Act,
involving closed hearings and special advocatesevw®mpatible with
Article 6 of the Convention, given that, in the ead one of the appellants,
they had resulted in the case against him beingsiressence entirely
undisclosed, with no specific allegation of tersamirelated activity being
contained in open material.

The House of Lords was unanimous in holding thatglhoceedings in
question determined civil rights and obligationsd alus attracted the
protection of Article 6. On the question of compta, the majority
(Baroness Hale of Richmond, Lord Carswell and LBrdwn of Eaton-
under-Heywood) held that although in many casessihecial advocate
procedure would provide a sufficient counterbalanbere the Secretary of
State wished to withhold material upon which shshed to rely in order to
establish the existence of reasonable grounds depexting that the
controlee was or had been involved in terrorisratesl activity, each case
had to be considered individually. Baroness Halatpas follows:

“65. ... It would all depend upon the nature of thse; what steps had been taken to
explain the detail of the allegations to the colietbperson so that he could anticipate
what the material in support might be; what stepd heen taken to summarise the
closed material in support without revealing nanteges or places; the nature and
content of the material withheld; how effectivelhetspecial advocate had been able to
challenge it on behalf of the controlled persond avhat difference its disclosure
might have made. All of these factors would be vate to whether the controlled
person had been 'given a meaningful opportunityatatest the factual basis' for the
order.

66. | do not think that we can be confident that§iourg would hold that every
control order hearing in which the special advogatecedure had been used, as
contemplated by the 2005 Act and Part 76 of thal Gixocedure Rules, would be
sufficient to comply with article 6. However, wiitrenuous efforts from all, difficult
and time consuming though it will be, it should ailby be possible to accord the
controlled person 'a substantial measure of praegglustice’. Everyone involved will
have to do their best to ensure that the 'prinsipiejudicial inquiry' are complied
with to the fullest extent possible. The Secrets#r{ptate must give as full as possible
an explanation of why she considers that the grsundsection 2(1) are made out.
The fuller the explanation given, the fuller thethuctions that the special advocates
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will be able to take from the client before theyp skee closed material. Both judge and
special advocates will have to probe the claim thatclosed material should remain
closed with great care and considerable scepticimere is ample evidence from
elsewhere of a tendency to over-claim the needséarecy in terrorism cases: see
Serrin Turner and Stephen J Schulhofer, The SedPecllem in Terrorism Trials,
2005, Brennan Centre for Justice at NYU School afvl Both judge and special
advocates will have stringently to test the matewisich remains closed. All must be
alive to the possibility that material could be aetkd or gisted in such a way as to
enable the special advocates to seek the cli@stsictions upon it. All must be alive
to the possibility that the special advocates bergieave to ask specific and carefully
tailored questions of the client. Although not eegsly provided for in CPR r 76.24,
the special advocate should be able to call or kalled witnesses to rebut the closed
material. The nature of the case may be such lieatltent does not need to know all
the details of the evidence in order to make agcéife challenge.

67. The best judge of whether the proceedings lafferded a sufficient and
substantial measure of procedural protection isljiko be the judge who conducted
the hearing. ..."

Lord Carswell observed:

“There is a very wide spectrum of cases in whidset material is relied on by the
Secretary of State. At one extreme there may bescas which the sole evidence
adverse to the controlee is closed material, haatalpe told what the evidence is or
even given its gist and the special advocate isima position to take sufficient
instructions to mount an effective challenge to #ldwerse allegations. At the other
end there may be cases where the probative effébealosed material is very slight
or merely corroborative of strong open material #rate is no obstacle to presenting
a defence. There is an infinite variety of possibéses in between. The balance
between the open material and the closed matendhltlze probative nature of each
will vary from case to case. The special advocaty rhe able to discern with
sufficient clarity how to deal with the closed méé without obtaining direct
instructions from the controlee. These are maftarthe judge to weigh up and assess
in the process of determining whether the contrdkes had a fair trial. The
assessment is ... fact-specific. The judge whoskas both the open and the closed
material and had the benefit of the contributiorihaf special advocate is in much the
best position to make it. | do consider, howeveat there is a fairly heavy burden on
the controlee to establish that there has beerachrof article 6, for the legitimate
public interest in withholding material on validcseity grounds should be given due
weight. The courts should not be too ready to liodd a disadvantage suffered by the
controlee through the withholding of material citusés a breach of article 6.”

Lord Brown held as follows:

“There may perhaps be cases, wholly exceptionalighothey are likely to be,
where, despite the best efforts of all concernedvhy of redaction, anonymisation,
and gisting, it will simply be impossible to indieasufficient of the Secretary of
State's case to enable the suspect to advanceffantive challenge to it. Unless in
these cases the judge can nevertheless feel aquitetlsat in any event no possible
challenge could conceivably have succeeded (acdiffbut not, | think, impossible
conclusion to arrive at ...), he would have to d¢ode that the making or, as the case
may be, confirmation of an order would indeed imgokignificant injustice to the
suspect. In short, the suspect in such a case wmilthave been accorded even 'a
substantial measure of procedural justic€hghal [cited above] § 131)
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notwithstanding the use of the special advocatequtore; 'the very essence of [his]
right [to a fair hearing] [will have been] impairg@innelly & Sons Ltdand McEIduff
and others v United Kingdofuoited below] § 72).

Lord Bingham did not dissent but employed differezgsoning. He held
that it was necessary to look at the process dsadevand consider whether
a procedure had been used which involved signifiéajustice to the
controlee; while the use of special advocates ctlgh to enhance the
measure of procedural justice available to a cdetiqerson, it could not
fully remedy the grave disadvantages of a persdnbeing aware of the
case against him and not being able, thereforectefely to instruct the
special advocate.

Lord Hoffmann, dissenting, held that once the tpalge had decided
that disclosure would be contrary to the publieiast, the use of special
advocates provided sufficient safeguards for th&rotee and there would
never in these circumstances be a breach of Agicle

97. InSecretary of State for the Home Department v[2Z008] EWCA
Civ 1148, the Court of Appeal (Sir Anthony Clark M&hd Waller LJ;
Sedley LJ dissenting), gave the following guidarz&sed on the majority
opinions iINnMB, regarding compliance with Article 6 in controder cases
using special advocates (extract from the headynote

(1) In deciding whether the hearing under s 3(10}he 2005 Act infringed the
controlee's rights under art 6 the question wastheretaken as a whole, the hearing
was fundamentally unfair to the controlee, or hes wet accorded a substantial
measure of procedural justice or the very essehdgsaright to a fair hearing was
impaired. More broadly, the question was whetherdffect of the process was that
the controlee was exposed to significant injusti@. All proper steps ought to be
taken to provide the controlee with as much infdfomas possible, both in terms of
allegation and evidence, if necessary by appraprgisting. (3) Where the full
allegations and evidence were not provided foraeasf national security at the
outset, the controlee had to be provided with aigb@dvocate. In such a case the
following principles applied. (4) There was no giple that a hearing would be unfair
in the absence of open disclosure to the controfean irreducible minimum of
allegation or evidence. Alternatively, if there walse irreducible minimum could,
depending on the circumstances, be met by disdostas little information as was
provided in AF's case, which was very little indeég) Whether a hearing would be
unfair depended on all the circumstances, includirgnature of the case, what steps
had been taken to explain the detail of the allegatto the controlled person so that
he could anticipate what the material in suppoghhbe, what steps had been taken
to summarise the closed material in support witlieuealing names, dates or places,
the nature and content of the material withheldy ledfectively the special advocate
was able to challenge it on behalf of the contr@ed what difference its disclosure
would or might make. (6) In considering whether rophsclosure to the controlee
would have made a difference to the answer to vemndtiere were reasonable grounds
for suspicion that the controlee was or had begalwed in terrorist related activity,
the court had to have fully in mind the problems floe controlee and the special
advocates and take account of all the circumstaoictee case, including what if any
information was openly disclosed and how effective special advocates were able
to be. The correct approach to and the weight t@ilen to any particular factor
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would depend upon the particular circumstancesT{8re were no rigid principles.
What was fair was essentially a matter for the @jdgith whose decision the Court of
Appeal would very rarely interfere.”

[l. DOMESTIC AND INTERNATIONAL COMMENT ON PART 40F
THE 2001 ACT

A. The Newton Committee

98. Part 4 of the 2001 Act provided for the creatof a Committee of
Privy Counsellors to review its operation. The Cattee, under the
chairmanship of Lord Newton, reported in Decemb&03 Having
recorded the Home Office's argument that the tHreat al'Qaeda terrorism
was predominantly from foreigners, the Newton Cotterls report drew
attention to:

“accumulating evidence that this is not now theecashe British suicide bombers
who attacked Tel Aviv in May 2003, Richard Reidhé€'tShoe Bomber'), and recent
arrests suggest that the threat from UK citizengas. Almost 30% of Terrorism Act
2000 suspects in the past year have been Britighh&Ve been told that, of the people
of interest to the authorities because of theipsaged involvement in international
terrorism, nearly half are British nationals.”

Given this evidence, the Newton Committee obsetkiatinot only were
there arguments of principle against having disgratory provisions, but
there were also compelling arguments of limitedcaffy in addressing the
terrorist threat. The Newton Committee thereforkedafor new legislation
to be introduced as a matter of urgency which walddl with the terrorist
threat without discrimination on grounds of natidiyaand which would not
require a derogation from Article 5 of the Conventi

99. In February 2004 the Government publishedretsponse to the
Newton Committee's report. It continued to accépt the terrorist threat
“came predominantly, but not exclusively from fgeinationals” and made
the following observation about the Newton Comneitesuggestion that
counter-terrorist measures should apply to allgresswithin the jurisdiction
regardless of nationality:

“While it would be possible to seek other powerglétain British citizens who may
be involved in international terrorism it would bhevery grave step. The Government
believes that such draconian powers would be diffito justify. Experience has
demonstrated the dangers of such an approach ardhthage it can do to community
cohesion and thus to support from all parts of public that is so essential to
countering the terrorist threat”.

The Government also indicated that work was unday wo try to
establish framework agreements with potential datitn countries for the
purposes of deportation of terrorist suspects.
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B. The Joint Parliamentary Committee on Human Righs

100. The Joint Committee has constitutional resjmiity in the United
Kingdom for scrutinising legislation to ensure thits compatible with
Convention rights. In its Second Report of the B&s2001-2002, drawn up
very shortly after publication of the Bill which teme the 2001 Act, the
Joint Committee expressed concern at the potenti@icriminatory effect
of the proposed measure, as follows:

“38. Second, by relying on immigration legislatitm provide for the detention of
suspected international terrorists, the Bill righscriminating, in the authorization of
detention without charge, between those suspectietinational terrorists who are
subject to immigration control and those who haveiaconditional right to remain in
the United Kingdom. We are concerned that this mighd to discrimination in the
enjoyment of the right to liberty on the ground rationality. If that could not be
shown to have an objective, rational and propoaterjustification, it might lead to
actions which would be incompatible with Articlebthe ECHR either taken alone or
in combination with the right to be free of discimwation in the enjoyment of
Convention rights under Article 14 of the ECHRcduld also lead to violations of the
right to be free of discrimination under Article 26d the right to liberty under
Article 9 of the ICCPR.

39. We raised this matter with the Home Secretaryoial evidence. Having
considered his response, we are not persuadedhthaisk of discrimination on the
ground of nationality in the provisions of Partfdtlee Bill has been sufficiently taken
on board.”

In its Sixth Report of the Session 2003-2004 (2Brtary 2004), the
Joint Committee expressed deep concern *“about thmah rights
implications of making the detention power an asmédmmigration law
rather than anti-terrorism law” and warned of “grsficant risk that Part 4
violates the right to be free of discrimination encECHR Article 14.”
Following the Report of the Newton Committee anel 8ecretary of State's
discussion paper published in response to it, dive Committee returned to
this subject in its Eighteenth Report of the Ses2003-2004 (21 July
2004), paragraphs 42-44.

“42. The discussion paper rejects the Newton R&poecommendation that new
legislation replacing Part 4 [of the 2001 Act] sltbapply equally to all nationalities
including British citizens. It states the Governt'erbelief that it is defensible to

distinguish between foreign nationals and UK nalenbecause of their different
rights and responsibilities.

43. We have consistently expressed our concerrtlibgrovisions of Part 4 [of the
2001 Act] unjustifiably discriminate on grounds wdtionality and are therefore in
breach of Article 14 ECHR. Along with Lord Newtowge find it extraordinary that
the discussion paper asserts that seeking the pamer to detain British citizens
would be 'a very grave step' and that 'such dracopowers would be difficult to
justify.'
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44. The interests at stake for a foreign nationdl @ UK national are the same: their
fundamental right to liberty under Article 5 ECHRdarelated procedural rights.
Article 1 of the ECHR requires States to secure G@oavention rights to everyone
within their jurisdiction. Article 14 requires tlenjoyment of Convention rights to be
secured without discrimination on the ground ofiorality. The Government's
explanation in its discussion paper of its reluctarno seek the same powers in
relation to UK nationals appears to suggest thaedgfards the liberty interests of
foreign nationals as less worthy of protection tlexactly the same interests of UK
nationals, which is impermissible under the Conigent

C. The European Committee for the Prevention of Tdure and
Inhuman or Degrading Treatment or Punishment (“CPT")

101. The CPT visited the detained applicants loriy 2002 and again
in March 2004. In its report published on 9 Juné32Ghe CPT was critical
of the conditions in which the applicants were hal@elmarsh Prison and
Broadmoor Hospital and reported allegations otréatment by staff. It
found the regime in Woodhill Prison to be more xeth The CPT found
that the health of the majority of the detainedligppts had declined as a
result of their detention, in particular its indefe character. The CPT stated
in its report:

“In fact, the information gathered during the 2004dit reveals that the authorities
are at a loss at how to manage this type of dedgimeson, imprisoned with no real
prospect of release and without the necessary sufgpoounter the damaging effects
of this unique form of detention. They also hightighe limited capacity of the prison
system to respond to a task that is difficult tocorcile with its normal
responsibilities. The stated objective, in the oese to the CPT's report on the
February 2002 visit, of formulating a strategy t@lkle the Prison Service to manage
most appropriately the care and detention of per$@id under the 2001 Act, has not
been achieved.

Two years after the CPT visited these detainedopsrsmany of them were in a
poor mental state as a result of their detentiod, some were also in poor physical
condition. Detention had caused mental disordethénmajority of persons detained
under the [2001 Act] and for those who had beerestdd to traumatic experiences
or even torture in the past, it had clearly reawakiethe experience and even led to
the serious recurrence of former disorders. Thenteaof detention had become even
more detrimental to their health since it was caratdi with an absence of control
resulting from the indefinite character of theirtetdgion, the uphill difficulty of
challenging their detention and the fact of not\wimgy what evidence was being used
against them to certify and/or uphold their cestifion as persons suspected of
international terrorism. For some of them, theuaiion at the time of the visit could
be considered as amounting to inhuman and degradiagment.”

102. The Government published their responseddCAT's 2004 report
on 9 June 2005. The Government strongly disputedatlegations of ill-
treatment by prison staff and pointed out thatdé&ined applicants had at
their disposal the remedies provided by adminis&aand civil law to all
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prisoners to complain of ill-treatment. The Goveemt's response
continued:

“Although the Government respects the conclusi@ased by the delegates of the
[CPT] based on the observations on the day of,visitategorically rejects the
suggestion that at any point during their detentiog [2001 Act] detainees were
treated in an 'inhuman or degrading' manner that Inaae amounted to a breach in
the United Kingdom's international human rightsigddions. The Government firmly
believes that at all times the detainees receiygutopriate care and treatment in
Belmarsh and had access to all necessary mediqgglosty both physical and
psychological, from medical support staff and doet@he Government accepts that
the individuals had difficult backgrounds prior detention, but does not accept that
‘detention had caused mental disorders'. Some eofdétainees had mental health
issues prior to detention, but that did not stogmmitengaging in the activities that led
to their certification and detention. Mental hedaltbues do not prevent an individual
from posing a risk to national security.

The Government does not accept that those certifieger [the 2001 Act] were
detained without any prospect of their release. ...

On no occasion did SIAC, or any other court, fihdttthe conditions of detention
breached the absolute obligation imposed upon tnefBment by Article 3 of [the
Convention]. It is the Government's view that, githe extensive judicial safeguards
available to the detainees, the government woutchaee been able to maintain the
detention of these individuals had the powers breddhe detainees' Article 3 rights
in any way. To suggest otherwise would be to ignthhe extensive contact the
detainees had with the British judicial system #éimel absolute obligation upon the
judiciary to protect against any such breach.”

D. The European Commissioner for Human Rights

103. In August 2002 the European CommissioneHi@man Rights to

the Council of Europe published his opinion onaaraspects of the United
Kingdom's derogation from Article 5 of the Conventiand Part 4 of the
2001 Act. In that Opinion he expressly criticisdte tlack of sufficient
scrutiny by Parliament of the derogation provisiansl questioned whether
the nature of the al'Qaeda threat was a justifidldlgis for recognising a
public emergency threatening the life of the nation

“Whilst acknowledging the obligations of the goverents to protect their citizens
against the threat of terrorism, the Commissioge@f ithe opinion that general appeals
to an increased risk of terrorist activity post ®epber 11 2001 cannot, on their own
be sufficient to justify derogating from the Contien. Several European states long
faced with recurring terrorist activity have notnsalered it necessary to derogate
from Convention rights. Nor have any found it nesagg to do so under the present
circumstances. Detailed information pointing tcealrand imminent danger to public
safety in the United Kingdom will, therefore, hateebe shown.”
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The Commissioner continued, with reference to thtemtion scheme
under Part 4 of the 2001 Act:

“In so far as these measures are applicable onhotedeportable foreigners, they
might appear, moreover, to be ushering in a twoktrpustice, whereby different
human rights standards apply to foreigners anadnals.”

104. On 8 June 2005 the Commissioner publishegpart arising out of
his visit to the United Kingdom in November 2004 bpecifically referred
to the House of Lords decision in the applicardsecand noted the fact that
the Government had not sought to renew the relguanisions of the 2001
Act in March 2005. He welcomed the decision of Hwaise of Lords, which
corresponded with his own previously published @mpin and also
welcomed the release of the applicants, emphastbeigas a result of his
visit he was in a position personally to testify“the extremely agitated
psychological state of many of them”. As a restlinberviews which he
had conducted with, amongst others, the Home Segrethe Lord
Chancellor, the Attorney General, the Lord Chiedtibe and the Director of
Public Prosecutions, the Commissioner also expdeaseonclusion about
the availability under the law of the United Kingdoof alternative
measures to combat the threat of terrorism:

“Terrorist activity not only must but can be comdzhwvithin the existing framework
of human rights guarantees, which provide precidetya balancing, in questions
concerning national security, of individual riglatsd the public interest and allow for
the use of proportionate special powers. Whatdgsiired is well-resourced policing,
international cooperation and the forceful applaatof the law. It is to be noted, in
this context, that in the Terrorist Act 2000, theitdd Kingdom already has amongst
the toughest and most comprehensive anti-terrgslégmpn in Europe.”

E. The United Nations Committee on the Eliminatiorof All Forms of
Racial Discrimination

105. The Committee's Concluding Observations ore tdnited
Kingdom, dated 10 December 2003, stated at paradrap

“17. The Committee is deeply concerned about pionss of the Anti-Terrorism
Crime and Security Act which provide for the inaé# detention without charge or
trial, pending deportation, of hon-nationals of theited Kingdom who are suspected
of terrorism-related activities.

While acknowledging the State party's national ggcuoncerns, the Committee
recommends that the State party seek to balanse tuncerns with the protection of
human rights and its international legal obligasiom this regard, the Committee
draws the State party's attention to its statenwn8 March 2002 in which it
underlines the obligation of States to 'ensure thaasures taken in the struggle
against terrorism do not discriminate in purposeffect on grounds of race, colour,
descent, or national or ethnic origin."”
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IV. OTHER RELEVANT COUNCIL OF EUROPE MATERIALS

A. Council of Europe Parliamentary Assembly Resoltion 1271
(2002)

106. On 24 January 2002 the Council of Europe'sliagfzentary
Assembly passed Resolution 1271 (2002) which resblin paragraph 9,
that:

“In their fight against terrorism, Council of Eumpnembers should not provide for
any derogations to the European Convention on Hurights.”

It also called on all Member States (paragraphtd2)

“refrain from using Article 15 of the European Cemtion on Human Rights
(derogation in time of emergency) to limit the rfigland liberties guaranteed under its
Article 5 (right to liberty and security).”

Apart from the United Kingdom, no other Member 8tathose to
derogate from Article 5 8§ 1 after 11 September 2001

B. The Committee of Ministers of the Council of Evope

107. Following its meeting on 14 November 2001 discuss
“Democracies facing terrorism” (CM/AS(2001) Rec 453the Committee
of Ministers adopted on 11 July 2002 “Guidelineshmman rights and the
fight against terrorism”, which providenhter alia:

“|. States' obligation to protect everyone againsttrrorism

States are under the obligation to take the measneeded to protect the
fundamental rights of everyone within their jurigibn against terrorist acts,
especially the right to life. This positive obligat fully justifies States' fight against
terrorism in accordance with the present guidelines

Il. Prohibition of arbitrariness

All measures taken by States to fight terrorism tmaspect human rights and the
principle of the rule of law, while excluding angrin of arbitrariness, as well as any
discriminatory or racist treatment, and must bgextlio appropriate supervision.”

C. The European Commission against Racism and Inkerance
(“ECRI")

108. In its General Policy Recommendations pubtisbn 8 June 2004,
ECRI considered it the duty of the State to fighaiast terrorism; stressed
that the response should not itself encroach onvtiees of freedom,
democracy, justice, the rule of law, human rightsl &dumanitarian law;
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stressed that the fight against terrorism shouldbecome a pretext under
which racial discrimination was allowed to flourjshoted that the fight
against terrorism since 11 September 2001 hadnre s@ses resulted in the
adoption of discriminatory legislation, notably gnounds of nationality,
national or ethnic origin and religion; stressed tbsponsibility of member
States to ensure that the fight against terroristhndt have a negative
impact on any minority group; and recommended State

“to review legislation and regulations adopted ammection with the fight against
terrorism to ensure that these do not discrimidatctly or indirectly against persons
or group of persons, notably on grounds of 'racelour, language, religion,
nationality or national or ethnic origin, and torafjate any such discriminatory
legislation.”

V. THE NOTION OF A “PUBLIC EMERGENCY” UNDER ARTICE 4
OF THE INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS (“ICCPR")

109. Article 4(1) of the ICCPR states as follows:

“In time of public emergency which threatens tlie 6f the nation and the existence
of which is officially proclaimed, the States Pastito the present Covenant may take
measures derogating from their obligations underpiesent Covenant to the extent
strictly required by the exigencies of the situatiprovided that such measures are not
inconsistent with their other obligations underemfational law and do not involve
discrimination solely on the ground of race, colaex, language, religion or social
origin.”

In Spring 1984, a group of 31 experts in internaidaw, convened by
the International Commission of Jurists, the Ind#ional Association of
Penal law, the American Association for the Intéorel Commission of
Jurists, the Urban Morgan Institute for Human Rsgaind the International
Institute of Higher Studies in Criminal Sciencestnin Siracusa, Italy to
consider the above provisiomter alia. Paragraphs 39-40 of the resulting
“Siracusa Principles on the Limitation and DerogatiProvisions in the
International Covenant on Civil and Political Rightdeclare, under the
heading “Public Emergency which Threatens the affthe Nation”:

“39. A state party may take measures derogating fits obligations under the
International Covenant on Civil and Political Rigltursuant to Article 4 (hereinafter
called 'derogation measures’) only when faced waitkituation of exceptional and
actual or imminent danger which threatens thedfféhe nation. A threat to the life of
the nation is one that:

(a) affects the whole of the population and eitherwhole or part of the territory of
the State, and

(b) threatens the physical integrity of the popalatthe political independence or
the territorial integrity of the State or the egiste or basic functioning of institutions
indispensable to ensure and protect the rightgrésed in the Covenant.
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40. Internal conflict and unrest that do not cdogti a grave and imminent threat to
the life of the nation cannot justify derogatiomslar Article 4.”

The Siracusa Principles continue, in paragraph 54:

“54. The principle of strict necessity shall be kggbin an objective manner. Each
measure shall be directed to an actual, cleargptesr imminent danger and may not
be imposed merely because of an apprehension efiftdanger.”

110. The United Nations Human Rights Committee, “@®General
Comment No 29 on Article 4 of the ICCPR (24 July02)) observed in
paragraph 2 that:

“Measures derogating from the provisions of the &mant must be of an
exceptional and temporary nature.”

VI. OTHER MATERIALS CONCERNING NON-DISCLOSURE OF
EVIDENCE IN NATIONAL SECURITY CASES

111. InCharkaoui v Minister of Citizenship and Immigrati¢2007]
1 SCR 350, McLachlin CJ, for the Supreme Court eh&la, observed
(8 53):

“Last but not least, a fair hearing requires that affected person be informed of the
case against him or her, and be permitted to respit.”

That right was not absolute and might be limitedthe interests of
national security (88 57-58) but (§ 64):

“... The judge is therefore not in a position tangensate for the lack of informed
scrutiny, challenge and counter-evidence that aqgmefamiliar with the case could
bring. Such scrutiny is the whole point of the pijate that a person whose liberty is
in jeopardy must know the case to meet. Here thatiple has not merely been
limited; it has been effectively gutted. How careaneet a case one does not know?”

112. InHamdi v Rumsfel®42 US 507 (2004), O'Connor J, writing for
the majority of the Supreme Court of the United&tasaid (p. 533):

“We therefore hold that a citizen-detainee seekmghallenge his classification as
an enemy combatant must receive notice of the dhbiasis for his classification, and
a fair opportunity to rebut the Government's fatctaasertions before a neutral
decision-maker [authority cited]. 'For more tharcentury the central meaning of
procedural due process has been clear : Partiesemiights are to be affected are
entitled to be heard; and in order that they mapyethat right they must first be
notified ... These essential constitutional prasimay not be eroded.”

113. The Council of Europe's Commissioner for HanRights, in
paragraph 21 of his report of 8 June 2005 (seegpaph 104 above), and
the Joint Parliamentary Committee on Human Rigke&e (paragraph 100
above), in paragraph 76 of its Twelfth Report of$Sen 2005-2006, (HL
Paper 122, HC 915) had difficulty in accepting thdtearing could be fair if
an adverse decision could be based on materialthieatontrolled person
has no effective opportunity to challenge or rebut.
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THE LAW

I. ALLEGED VIOLATIONS OF ARTICLE 3 OF THE CONVENTDN
AND ARTICLE 13 TAKEN IN CONJUNCTION WITH ARTICLE 3

114. The applicants alleged that their detentioden Part 4 of the 2001
Act breached their rights under Article 3 of then@ention, which provides:

“No one shall be subjected to torture or to inhunmaindegrading treatment or
punishment.”

They further complained that they were denied decéfe remedy for
their Article 3 complaints, in breach of Article 8 the Convention, which
states:

“Everyone whose rights and freedoms as set fortlthie] Convention are violated
shall have an effective remedy before a nation#thaity notwithstanding that the
violation has been committed by persons actingioféicial capacity.”

A. The parties' submissions

1. The applicants

115. The applicants stressed that each was inUtlieed Kingdom
because the opportunity of a safe haven in his oaumtry or elsewhere
was denied to him. The first applicant was a statelPalestinian and had
nowhere else to go. Several had experienced tobeige coming to the
United Kingdom. Under the 2001 Act they were puttle position of
having to choose between conditions of detentionchvithey found
intolerable and the risk of whatever treatment theght have to suffer if
they consented to deportation. Moreover, their iptess experiences and
pre-existing mental and physical problems made thparticularly
vulnerable to the ill effects of arbitrary detemtiorhe discrimination they
suffered, since only foreign nationals were subjectletention under the
2001 Act, compounded their anguish.

116. The high security conditions of detentionBelmarsh Prison and
Broadmoor Hospital, were inappropriate and damatprteir health. More
fundamentally, however, the indeterminate naturéhefdetention, with no
end in sight, and its actual long duration gave tesabnormal suffering, in
excess of that inherent in detention. This was @amgded by other unusual
aspects of the regime, such as the secret natdine evidence against them.
The fact that the indifference of the authoritiesthe applicants' situation
was sanctioned by Parliamentary statute did nagaté their suffering.
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117. Taken cumulatively, these factors causedafipicants an intense
degree of anguish. The medical evidence and repbttee CPT and group
of consultant psychiatrists (see paragraphs 1017&rabovedemonstrated
that the detention regime also harmed or seriotisked harming all of
them and, in the case of the first, fifth, seveatil tenth applicants, did so
extensively.

118. The applicants claimed that SIAC's power ttang bail did not
effectively function during the period when they revedetained: first,
because the scope of the remedy was jurisdictipnaiclear; secondly,
because the procedure was subject to delay; thibdigause the threshold
for granting bail was too high. An applicant forilbwas required to
demonstrate an “overwhelming likelihood” that hisntnued detention
would lead to a physical or mental deteriorationgchs as to constitute
inhuman and degrading treatment contrary to Aricl&he jurisdiction was
described as “exceptional”, requiring the “circuamstes to be extreme”.
Even then, the only available remedy was to sulistihouse arrest for
detention (see paragraph 78 above).

2. The Government

119. The Government denied that the applicargbtsiunder Article 3
had been infringed. They pointed out that SIAC #mal Court of Appeal
had rejected the applicants' complaints under Wrécand that the House of
Lords had not found it necessary to determine t{@ea paragraphs 15, 16
and 22 above).

120. Detention without charge was not in itselfitcary to Article 3 and
in many instances it was permitted under Articl& 5. The detention was
indeterminate but not indefinite. The legislati@mained in force for only
five years and was subject to annual renewal bly biatuses of Parliament.
Each applicant's detention depended on his ind@idcircumstances
continuing to justify it, including the degree diréat to national security
which he represented and the possibility to dejpiontto a safe country, and
was subject to review every six months by SIAC. lfEapplicant was
informed of the reason for the suspicion against and given as much of
the underlying evidence as possible and provided &s fair a procedure as
possible to challenge the grounds for his detentdareover, SIAC was
able to grant bail if necessary. The applicantsewest, therefore, detained
without hope of release: on the contrary there thasopportunity to apply
for release together with mandatory review by tbercto ensure detention
remained both lawful and proportionate in all thecumstances. It also
remained open to the applicants to leave the Udiagdom, as the second
and fourth applicants chose to do.

121. The applicants were judged to pose a sefilorgat to national
security and were accordingly held in high secuciinditions, which were
not inhuman or degrading. Each was provided witpregriate treatment
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for his physical and mental health problems and ihdividual
circumstances of each applicant, including his m@ilehealth, were taken
into account in determining where he should be heldl whether he should
be released on bail. A special unit was creatdd\P Woodhill of which
the applicants refused to make use (see paragfaphote).

122. To the extent that the applicants relied uploeir individual
conditions of detention and their personal circamses, they had not
exhausted domestic remedies because they had ri# argy attempt to
bring the necessary challenges. Any specific comp&bout the conditions
of detention could have been the subject of sepdegjal challenge. The
prison authorities were subject to the requiremeritthe 1998 Act (see
paragraph 94 above) and had an obligation undetiore6(1) to act
compatibly with the Article 3 rights of the applida in their custody.
Insofar as the applicants’' complaints under Arti@levere based on the
indeterminate nature of their detention, this wesvigded for by primary
legislation (Part 4 of the 2001 Act), and Articlg did not import the right
to challenge in a domestic court a deliberate @agpressed by the
legislature.

B. The Court's assessment

1. Admissibility

123. The Court observes that the second appliveag placed in
detention under Part 4 of the 2001 Act on 19 De@n@®01 and that he
was released on 22 December 2001, following hissotet voluntarily to
return to Morocco (see paragraph 35 above). Sireewhs, therefore,
detained for only a few days and since there igwidence that during that
time he suffered any hardship beyond that inherandetention, his
complaint under Article 3 is manifestly ill-foundeudthin the meaning of
Article 35 § 3 of the Convention.

Since Article 13 requires the provision of a dontesggmedy in respect
of “arguable complaints” under the Convention (dee,example Ramirez
Sanchez v. FrancgsC], no. 59450/00, § 157, ECHR 2006-IX), it follew
that the second applicant's complaint under Artidds also manifestly ill-
founded.

Both these complaints by the second applicant thesefore be declared
inadmissible.

124. The Court notes the Government's assertiam tirere was a
remedy available to the applicants under the 19&8which they neglected
to use. However, since the applicants complain uAdacle 13 that the
remedies at their disposal in connection with tietricle 3 complaints were
ineffective, the Court considers that it is necesstb consider the



56 A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT

Government's objection concerning non-exhaustigetteer with the merits
of the complaints under Articles 3 and 13.

125. The Court considers that, save those of deersl applicant, the
applicants’ complaints under Articles 3 and 13 ld Convention raise
complex issues of law and fact, the determinatibwlich should depend
on an examination of the merits. It concludes,dfeee, that this part of the
application is not manifestly ill-founded withinghmeaning of Article 35
8 3 of the Convention. No other ground of inadnhigisy has been raised
and it must be declared admissible.

2. The merits

a. General principles

126. The Court is acutely conscious of the ditties faced by States in
protecting their populations from terrorist violenclrhis makes it all the
more important to stress that Article 3 enshrinesee af the most
fundamental values of democratic societies. Unfilast of the substantive
clauses of the Convention and of Protocols Nosidl4a Article 3 makes no
provision for exceptions and no derogation fromsitpermissible under
Article 15 § 2 notwithstanding the existence of ablr emergency
threatening the life of the nation. Even in the tnalfficult of
circumstances, such as the fight against terroresmd, irrespective of the
conduct of the person concerned, the Conventiohilpits in absolute terms
torture and inhuman or degrading treatment and shumént Ramirez
Sanchezcited above, 88 115-116).

127. ll-treatment must attain a minimum levelsefverity if it is to fall
within the scope of Article 3. The assessment & thinimum depends on
all the circumstances of the case, such as thdiolraf the treatment, its
physical or mental effects and, in some cases,séx age and state of
health of the victim (se&afkaris v. CyprugGC], no. 21906/04, § 95,
ECHR 2008). The Court has considered treatmeng tinthuman” because,
inter alia, it was premeditated, was applied for hours atetcdt and caused
either actual bodily injury or intense physical mental suffering. It has
deemed treatment to be “degrading” because it wels as to arouse in the
victims feelings of fear, anguish and inferioritgpable of humiliating and
debasing them (see, among other authoritkeggta v. Poland [GC],
no. 30210/96, 8§ 92, ECHR 2000-XI). In considerinigether a punishment
or treatment was “degrading” within the meaningAaficle 3, the Court
will have regard to whether its object was to huamtel and debase the
person concerned and whether, as far as the casrssggiare concerned, it
adversely affected his or her personality in a neanncompatible with
Article 3. However, the absence of any such purpseot conclusively
rule out a finding of a violation of Article 3. larder for a punishment or
treatment associated with it to be “inhuman” ordidaling”, the suffering
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or humiliation involved must go beyond that inelblaelement of suffering
or humiliation connected with a given form of legiate treatment or
punishmentRamirez Sancheeited above, 88 118-119).

128. Where a person is deprived of his libertg, $tate must ensure that
he is detained under conditions which are compatitath respect for his
human dignity and that the manner and method ofettecution of the
measure do not subject him to distress or hardshipeeding the
unavoidable level of suffering inherent in detent{seeKudta, cited above,
8§ 92-94). Although Article 3 cannot be construedaging down a general
obligation to release detainees on health grouhdsnetheless imposes an
obligation on the State to protect the physical amehtal well-being of
persons deprived of their liberty, for example bgviding them with the
requisite medical assistance (skl@rtado v. Switzerlandjudgment of
28 January 1994, 8§ 79 opinion of the CommissioneSeA no. 280-A;
Mouisel v. Franceno. 67263/01, § 40, ECHR 2002-1&grts v. Belgium
judgment of 30 July 1998, § 6Reports of Judgments and Decisidré®98-
V; Keenan v. the United Kingdomo. 27229/95, § 111, ECHR 2001-111).
When assessing conditions of detention, accountttvdse taken of the
cumulative effects of those conditions, as welltlas specific allegations
made by the applicantR@mirez Sanchezcited above, § 119). The
imposition of an irreducible life sentence on amlgdvithout any prospect
of release, may raise an issue under Article 3, Vvooere national law
affords the possibility of review of a life sentengvith a view to its
commutation, remission, termination or the condilo release of the
prisoner, this will be sufficienKafkaris cited above, 88 97-98).

b. Application to the facts of the present case

129. The Court notes that three of the applicamsre held
approximately three years and three months whieothers were held for
shorter periods. During a large part of that detentthe applicants could
not have foreseen when, if ever, they would beassd. They refer to the
findings of the Joint Psychiatric Report and codteéhat the indefinite
nature of their detention caused or exacerbatetbusermental health
problems in each of them. The Government dispusectbnclusion and rely
on Dr J.'s Report, which criticised the methodolajfythe authors of the
Joint Report (see paragraphs 76-77 above).

130. The Court considers that the uncertainty ribgg their position
and the fear of indefinite detention must, undodlytehave caused the
applicants great anxiety and distress, as it wouldially any detainee in
their position. Furthermore, it is probable tha¢ ttress was sufficiently
serious and enduring to affect the mental healttediain of the applicants.
This is one of the factors which the Court mustetaito account when
assessing whether the threshold of Article 3 wisred.
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131. It cannot, however, be said that the appigcavere without any
prospect or hope of release ($&karis cited above, § 98). In particular,
they were able to bring proceedings to challengddbality of the detention
scheme under the 2001 Act and were successful b&#C, on 30 July
2002, and the House of Lords on 16 December 20®©4addition, each
applicant was able to bring an individual challetgéhe decision to certify
him and SIAC was required by statute to review ¢batinuing case for
detention every six months. The Court does notetbee, consider that the
applicants’ situation was comparable to an irrdaadife sentence, of the
type designated in thKafkaris judgment as capable of giving rise to an
issue under Article 3.

132. The applicants further contend that the dorh in which they
were held contributed towards an intolerable lefesuffering. The Court
notes in this respect that the Joint PsychiatripdRe also contained
criticisms of the Prison Health Care system andckaled that there was
inadequate provision for the applicants’ complezltheproblems. These
concerns were echoed by the CPT, which made detailegations about
the conditions of detention and concluded thatstfmme of the applicants,
“their situation at the time of the visit could bensidered as amounting to
inhuman and degrading treatment”. The Governmerangly disputed
these criticisms in their response to the CPT'entefsee paragraphs 101-
102 above).

133. The Court observes that each detained appliad at his disposal
the remedies available to all prisoners under actnative and civil law to
challenge conditions of detention, including anjegéd inadequacy of
medical treatment. The applicants did not attenoptmiake use of these
remedies and did not therefore comply with the meguent under
Article 35 of the Convention to exhaust domestimedies. It follows that
the Court cannot examine the applicants' complaibtaut their conditions
of detention; nor can it, in consequence, takectmalitions of detention into
account in forming a global assessment of the egpis’ treatment for the
purposes of Article 3.

134. In all the above circumstances, the Courtsdoat find that the
detention of the applicants reached the high tloldslof inhuman and
degrading treatment.

135. The applicants also complained that they raitl have effective
domestic remedies for their Article 3 complaintspreach of Article 13. In
this connection, the Court repeats its above figdihmat civil and
administrative law remedies were available to tippliaants had they
wished to complain about their conditions of datamt As for the more
fundamental aspect of the complaints, that the wetyre of the detention
scheme in Part 4 of the 2001 Act gave rise to adbreof Article 3, the
Court recalls that Article 13 does not guaranteeemedy allowing a
challenge to primary legislation before a naticaahority on the ground of
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being contrary to the Conventiodafnes and Others v. the United Kingdom
judgment of 21 February 1986, § 85, Series A ng.Rag&he v. the United
Kingdom[GC], no. 32555/96, § 137, ECHR 2005-X).

136. In conclusion, therefore, the Court does fired a violation of
Article 3, taken alone or in conjunction with Aitecl3.

[I. ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CON¥NTION

137. The applicants contended that their detentias unlawful and
incompatible with Article 5 8§ 1 of the Convention.

138. In their first set of written observationsplldwing the
communication of the application by the Chambere tGovernment
indicated that they would not seek to raise thestiole of derogation under
Article 15 of the Convention as a defence to tlentlbased on Article 5
8 1, but would leave that point as determined agdhrem by the House of
Lords. Instead, they intended to focus argumenthendefence that the
applicants were lawfully detained with a view topdgation, within the
meaning of Article 5 8§ 1(f).

However, in their written observations to the Grabbamber, dated
11 February 2008, the Government indicated for fifg¢ time that they
wished to argue that the applicants' detentionndidin any event give rise
to a violation of Article 5 § 1 because the Unitéshgdom's derogation
under Article 15 was valid.

139. Article 5 8 1 of the Convention providesfaoas relevant:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law:

(f the lawful arrest or detention of a persoragainst whom action is being taken
with a view to deportation or extradition.”

Article 15 of the Convention states:

“1. In time of war or other public emergency therang the life of the nation any
High Contracting Party may take measures derogéitong its obligations under [the]
Convention to the extent strictly required by tixggencies of the situation, provided
that such measures are not inconsistent with iieradbligations under international
law.

2. No derogation from Article 2, except in respetdeaths resulting from lawful
acts of war, or from Articles 3, 4 (8 1) and 7 $hal made under this provision.

3. Any High Contracting Party availing itself dfis right of derogation shall keep
the Secretary General of the Council of Europeyfilformed of the measures which
it has taken and the reasons therefore. It stedliaform the Secretary General of the
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Council of Europe when such measures have ceasegetate and the provisions of
the Convention are again being fully executed.”

A. The parties' submissions

1. The applicants

140. The applicants objected that before the ddmesburts the
Government had not sought to argue that they wetairted as “person|s]
against whom action is being taken with a view tepaftation or
extradition”, but had instead relied on the dermgaunder Article 15. In
these circumstances, the applicants contended ithagas abusive and
contrary to the principle of subsidiarity for the@@rnment to raise a novel
argument before the Court and that they shoulddyped from so doing.

141. In the event that the Court considered thabuld entertain the
Government's submission, the applicants emphasisddhe guarantee in
Article 5 was of fundamental importance and exagsihad to be strictly
construed. Where, as in their case, deportationneapossible because of
the risk of treatment contrary to Article 3 in thexeiving country, Article
5 § 1(f) would not authorise detention, irrespestf whether the individual
posed a risk to national security. Merely keepitg tpossibility of
deportation under review was not “action ... beiagen with a view to
deportation”; it was action, unrelated to any ektgportation proceedings,
that might make the deportation a possibility ire tluture. Detention
pursuant to such vague and non-specific “action’uldobe arbitrary.
Moreover, it was clear that during the periods whies applicants’ cases
were being considered by SIAC on appeal (July 206&ber 2003), the
Government's position was that they could not pded compatibly with
Article 3 and that no negotiations to effect degoin should be attempted
with the proposed receiving States. As a matterfact, therefore, the
Government were not keeping the possibility of depg the applicants
“under active review”.

142. The applicants further contended that it vedmisive of the
Government, so late in the proceedings before thends Chamber, to
challenge the House of Lords' decision quashing déegation. In the
applicants' view, it would be inconsistent with i8le 19 and the principle
of subsidiarity for the Court to be asked by a Goweent to review alleged
errors of fact or law committed by that Governnmeepivn national courts.
The Government's approach in challenging the figsliof its own supreme
court about legislation which Parliament had chdaserpeal aimed to limit
the human rights recognised under domestic lawveasl thus in conflict
with Article 53 of the Convention. Since the legistn had been revoked
and the derogation withdrawn, the Government wareffect seeking to
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obtain from the Court an advisory opinion to bdegtlon potentially at
some later stage. To allow the Government to pebceeuld impact
substantially on the right of individual petitionder Article 34 by deterring
applicants from making complaints for fear that &wnents would try to
upset the decisions of their own supreme courts.

143. In the event that the Court decided to revibe legality of the
derogation, the applicants contended that the Govent should not be
permitted to rely on arguments which they had ribtaaced before the
domestic courts. These included, first, the comenthat it was justifiable
to detain non-national terrorist suspects whildwekag nationals from such
measures, because of the interest in cultivatiryglty amongst Muslim
citizens, rather than exposing them to the thréadetention and the risk
that they would thereby become radicalised andyredlg, the argument that
the use of detention powers against foreign nalsorfeeed up law
enforcement resources to concentrate on United ddimg nationals (see
paragraph 151 below). Since the Government wasirggdk introduce
these justifications for the derogation which weeser advanced before the
domestic courts, the Court was being asked tosaatfast-instance tribunal
on highly controversial matters.

144. Again, if the Court decided to examine thgalgy of the
derogation, there was no reason to give speciareete to the findings of
the national courts on the question whether theas an emergency within
the meaning of Article 15. In the applicants' sutsian, there were no
judicial precedents for recognising that an inchdatr of a terrorist attack,
which was not declared to be imminent, was sufficidll the examples in
the Convention jurisprudence related to derogatiatr®duced to combat
ongoing terrorism which quite clearly jeopardizéé entire infrastructure
of Northern Ireland or the South-East of TurkeyeTdomestic authorities
were wrong in interpreting Article 15 as permittiaglerogation where the
threat was not necessarily directed at the Unitetgdom but instead at
other nations to which it was allied.

145. In any event, the enactment of Part 4 oRO®L Act and the power
contained therein to detain foreign nationals iadatnately without charge
was not “strictly required by the exigencies of #iiation”, as the House
of Lords found. The impugned measures were nobrraliy connected to
the need to prevent a terrorist attack on the dnKéengdom and they
involved unjustifiable discrimination on grounds oétionality. SIAC —
which saw both the closed and open material orptilet — concluded that
there was ample evidence that British citizens gosevery significant
threat. There could be no grounds for holding thatfundamental right of
liberty was less important for a non-national tlaamational. Aliens enjoyed
a right of equal treatment outside the contextnmigration and political
activity, as a matter of well established domedfionvention and public
international law. There were other, less intrusiveasures which could
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have been used to address the threat, for exathgleise of control orders
as created by the Prevention of Terrorism Act 20t creation of
additional criminal offences to permit for the peostion of individuals
engaged in preparatory terrorist activity; or tifenlg of the ban on the use
of material obtained by the interception of comneatipns in criminal
proceedings.

2. The Government

146. The Government contended that States hawsd@amental right
under international law to control the entry, reside and expulsion of
aliens. Clear language would be required to jughfy conclusion that the
Contracting States intended through the Convertbagive up their ability
to protect themselves against a risk to nationelirsty created by a non-
national. As a matter of ordinary language, “acti@ing taken with a view
to deportation” covered the situation where a Ganing State wished to
deport an alien, actively kept that possibility andreview and only
refrained from doing so because of contingent,a@mdous circumstances. In
Chahal cited above, a period of detention of over siargeincluding over
three years where the applicant could not be rechbeeause of an interim
measure requested by the Commission, was held tacbeptable under
Article 5 8 1(f).

147. Each applicant was served a Notice of Inb@anto Deport at the
same time as he was certified under the 2001 Awt. Jecond and fourth
applicants elected to go to Morocco and Franceeds/ely, and were
allowed to leave the United Kingdom as soon ascctal arranged, so no
issue could arise under Article 5 § 1 in their sxtp The possibility of
deporting the other applicants was kept under actview throughout the
period of their detention. This involved monitoritige situation in their
countries of origin. Further, from the end of 2Gf8vards the Government
were in negotiation with Algeria and Jordan, witlviaw to entering into
memoranda of understanding that the applicants whce nationals of
those countries would not be ill-treated if retutne

148. The Government relied upon the principle af balance, which
underlies the whole Convention, and reasoned thbtparagraph (f) of
Article 5 8 1 had to be interpreted so as to stakbalance between the
interests of the individual and the interests o Btate in protecting its
population from malevolent aliens. Detention struttlat balance by
advancing the legitimate aim of the State to setheeprotection of the
population without sacrificing the predominant net& of the alien to avoid
being returned to a place where he faced torturdeath. The fair balance
was further preserved by providing the alien wittle@uate safeguards
against the arbitrary exercise of the detention ggewn national security
cases.
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149. In the alternative, the detention of the majplts was not in breach
of the Convention because of the derogation undeclé 15. There was a
public emergency threatening the life of the natbthe relevant time. That
assessment was subjected to full scrutiny by thmedtic courts. The
evidence in support, both open and closed, was ieeahy SIAC in detail,
with the benefit of oral hearings at which witnesseere cross-examined.
SIAC unanimously upheld the Government's assessmantdid the
unanimous Court of Appeal and eight of the ningggglin the House of
Lords. In the light of the margin of appreciatiom bbe afforded to the
national authorities on this question, there wagmper basis on which the
Court could reach a different conclusion.

150. The Government explained that they accordeg great respect to
the House of Lords' decision and declaration obinpatibility and that
they had repealed the offending legislation. Noeletss, when the decision
was made to refer the case to the Grand Chamlegr,dicided that it was
necessary to challenge the House of Lords' reagoamd conclusions,
bearing in mind the wide constitutional importarmfethe issue and the
ongoing need for Contracting States to have claatagce from the Grand
Chamber as to the measures they might legitimaddg to try to prevent
the terrorist threat from materialising. They sutbed that the House of
Lords had erred in affording the State too narromaagin of appreciation
in assessing what measures were strictly necegsatyjs connection it was
relevant to note that Part 4 of the 2001 Act wasamby the product of the
judgment of the Government but was also the subgctdebate in
Parliament. Furthermore, the domestic courts hauéed the legislation
in the abstract, rather than considering the aagpt& concrete cases,
including the impossibility of removing them, thbréat each posed to
national security, the inadequacy of enhanced dlawee or other controls
short of detention and the procedural safeguafdsdefd to each applicant.

151. Finally, the House of Lords' conclusion hadinéd not on a
rejection of the necessity to detain the applicéntsinstead on the absence
of a legislative power to detain also a nationabwlosed a risk to national
security and was suspected of being an interndtitameorist. However,
there were good reasons for detaining only nomnats and the
Convention expressly and impliedly recognised tloigtinction was
permissible between nationals and non-nationatisarfield of immigration.
The primary measure which the Government wishedake against the
applicants was deportation, a measure permitteshstga non-national but
not a national. The analogy drawn by the House ofd& between
“foreigners [such as the applicants] who cannotieported” and “British
nationals who cannot be deported” was false, becthes applicants at the
time of their detention were not irremovable in #zne way that a British
citizen is irremovable. Furthermore, at the reléviane the Government's
assessment was that the greater risk emanatechfsomationals and it was
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legitimate for a State, when dealing with a nati@raergency, to proceed
on a step-by-step basis and aim to neutralise wiaat perceived as the
greatest threat first, thereby also freeing resssino deal with the lesser
threat coming from British citizens. In addition,was reasonable for the
State to take into account the sensitivities oMtsslim population in order
to reduce the chances of recruitment amongst theextoemists.

3. The third party, Liberty

152. Liberty (see paragraph 6 above) submittet] byareserving before
the domestic courts the issue whether the detentim® compatible with
Article 5 8§ 1, the Government had deprived the €olithe benefit of the
views of the House of Lords and had pursued a eoafsaction which
would not be open to an applicant. In any everd, dbtention did not fall
within the exception in Article 5 8§ 1(f), since Pa¥ of the 2001 Act
permitted indefinite detention and since there m@asangible expectation of
being able to deport the applicants during the veeie time. If the
Government were unable to remove the applicantausecof their Article 3
rights, they could not properly rely on nationatsgty concerns as a basis
for diluting or modifying their Article 5 rights.nktead, the proper course
was either to derogate from Article 5 to the extemictly required by the
situation or to prosecute the individuals concerwgtl one of the plethora
of criminal terrorist offences on the United Kinguals statute books, which
included professed membership of a proscribed dsgaan, failure to
notify the authorities of suspected terrorist attjv possession of
incriminating articles and indirect encouragememtcommit, prepare or
instigate acts of terrorism (see paragraphs 8®arabove).

B. The Court's assessment

1. The scope of the case before the Court

153. The Court must start by determining the @paplis’ first
preliminary objection, that the Government shoule frecluded from
raising a defence to the complaints under Articl&8 8. based on the
exception in subparagraph 5 § 1(f), on the grotwad they did not pursue it
before the domestic courts.

154. The Court is intended to be subsidiary to mladonal systems
safeguarding human rights. It is, therefore, appate that the national
courts should initially have the opportunity to eletine questions of the
compatibility of domestic law with the Conventiomda that, if an
application is nonetheless subsequently broughireehe Court, it should
have the benefit of the views of the national cgugis being in direct and
continuous contact with the forces of their cowesriseeBurden, cited
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above, 8§ 42). It is thus of importance that theuargnts put by the
Government before the national courts should bthersame lines as those
put before this Court. In particular, it is not op® a Government to put to
the Court arguments which are inconsistent withgbsition they adopted
before the national courts (seeytatis mutandisPine Valley Developments
Ltd and Others v. Irelandudgment of 29 November 1991, § 47, Series A
no. 222;Kolompar v. Belgiumjudgment of 24 September 1992, 8§ 31-32,
Series A no. 235-C).

155. The Court does not, however, consider thatGovernment are
estopped from seeking to rely on sub-paragrapbf @rticle 5 8§ 1 to justify
the detention. It is clear that the Government esglly kept open, in the text
of the derogation and during the derogation proecgsdoefore the domestic
courts, the question of the application of ArtileMoreover, the majority
of the House of Lords either explicitly or impligdtonsidered whether the
detention was compatible with Article 5 § 1 befassessing the validity of
the derogation (see paragraph 17 above).

156. The applicants further contended that thee@ouwent should not
be permitted to dispute before the Court the Hafideords' finding that the
derogation was invalid.

157. The present situation is, undoubtedly, unusuénat Governments
do not normally resort to challenging, nor see a@gd to contest, decisions
of their own highest courts before this Court. Ehes not, however, any
prohibition on a Government making such a challempgeticularly if they
consider that the national supreme court's rul;igroblematic under the
Convention and that further guidance is requiredifthe Court.

158. In the present case, because a declaratiorcaipatibility under
the Human Rights Act is not binding on the partethe domestic litigation
(see paragraph 94 abov#)e applicants' success in the House of Lords led
neither to their immediate release nor to the pannoé compensation for
unlawful detention and it was therefore necessarytliem to lodge the
present application. The Court does not considarttiere is any reason of
principle why, since the applicants have requedtetb examine the
lawfulness of their detention, the Government sthowbt now have the
chance to raise all the arguments open to thenefend the proceedings,
even if this involves calling into question the clusion of their own
supreme court.

159. The Court therefore dismisses the applicamis' preliminary
objections.

2. Admissibility

160. The Court considers that the applicants' ¢ams under Article 5
8§ 1 of the Convention raise complex issues of lamd dact, the
determination of which should depend on an exananadf the merits. It
concludes, therefore, that this part of the appbcais not manifestly ill-
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founded within the meaning of Article 35 § 3 of tBenvention. No other
ground of inadmissibility has been raised and itsmbe declared
admissible.

3. The merits

161. The Court must first ascertain whether thaiegnts' detention was
permissible under Article 5 8 1(f), because if tlsafbparagraph does
provide a defence to the complaints under Articl@ 4, it will not be
necessary to determine whether or not the deraogatas valid (se&eland
v. the United Kingdomjudgment of 18 January 1978, § 191, Series A
no. 25).

a. Whether the applicants were lawfully detainedri accordance with Article 5
§ 1(f) of the Convention

162. Article 5 enshrines a fundamental human yighamely the
protection of the individual against arbitrary ifégence by the State with
his or her right to libertyAksoy v. Turkeyjudgment of 18 December 1996,
8§ 76, Reports1996-VI). The text of Article 5 makes it clear thtte
guarantees it contains apply to “everyone”.

163. Sub-paragraphs (a) to (f) of Article 5 8§ htein an exhaustive list
of permissible grounds on which persons may beidegrof their liberty
and no deprivation of liberty will be lawful unlegsfalls within one of
those groundsSaadi v. the United KingdofGC], no. 13229/03 8§ 43,
ECHR 2008). One of the exceptions, contained bpatagraph (f), permits
the State to control the liberty of aliens in anmigration context (idem.,
8 64). The Government contend that the applical®€ntion was justified
under the second limb of that subparagraph andthest were lawfully
detained as persons “against whom action is bakgnt with a view to
deportation or extradition”.

164. Article 5 8§ 1(f) does not demand that detentbe reasonably
considered necessary, for example to prevent thdividual from
committing an offence or fleeing. Any deprivatioh Idberty under the
second limb of Article 5 8§ 1(f) will be justifiethowever, only for as long as
deportation or extradition proceedings are in peegr If such proceedings
are not prosecuted with due diligence, the detantioll cease to be
permissible under Article 5 8§ 1(f)Chahal cited above, 8§ 113). The
deprivation of liberty must also be “lawful’. Whetbe “lawfulness” of
detention is in issue, including the question whetia procedure prescribed
by law” has been followed, the Convention referseesially to national law
and lays down the obligation to conform to the saisve and procedural
rules of national law. Compliance with national las not, however,
sufficient: Article 5 8 1 requires in addition thamy deprivation of liberty
should be in keeping with the purpose of protecting individual from
arbitrariness. It is a fundamental principle that detention which is
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arbitrary can be compatible with Article 5 8 1 arnide notion of
“arbitrariness” in Article 5 8 1 extends beyondKaaf conformity with
national law, so that a deprivation of liberty miag lawful in terms of
domestic law but still arbitrary and thus contrémythe ConventionSaadi
v. the United Kingdomcited above, § 67). To avoid being branded as
arbitrary, detention under Article 5 § 1(f) mustdaeried out in good faith;
it must be closely connected to the ground of deierrelied on by the
Government; the place and conditions of detentlwoukl be appropriate;
and the length of the detention should not excead reasonably required
for the purpose pursued (semutatis mutandis Saadi v. the United
Kingdom cited above, § 74).

165. The first, third, and sixth applicants weaken into detention under
the 2001 Act on 19 December 2001; the seventh @pyliwas detained on
9 February 2002; the eighth applicant, on 23 Octdd@02; the ninth
applicant, on 22 April 2002; the tenth applicam, B January 2003; and
the eleventh applicant, on 2 October 2003. Non¢he$e applicants was
released until 10-11 March 2005. The fifth applicaras detained between
19 December 2001 and 22 April 2004, when he wasaseld on bail subject
to stringent conditions. The second and fourthiappts were also detained
on 19 December 2001 but the second applicant wésased on
22 December 2001, following his decision to rettwnMorocco, and the
fourth applicant was released on 13 March 2002¢viohg his decision to
go to France. The applicants were held throughouthigh security
conditions at either Belmarsh or Woodhill PrisomsBooadmoor Hospital.
It cannot, therefore, be disputed that they wenerided of their liberty
within the meaning of Article 5 8 1 (seBngel and Others v. the
Netherlandsjudgment of 8 June 1976, Series A no. 22).

166. The applicants were foreign nationals whore tBovernment
would have deported from the United Kingdom hableién possible to find
a State to receive them where they would not faceah risk of being
subjected to treatment contrary to Article 3 of @anvention $aadi v. Italy
[GC], no. 37201/06, 88 125 and 127, ECHR 2008).hédgh the
respondent State's obligations under Article 3 @nésd the removal of the
applicants from the United Kingdom, the SecretafyState nonetheless
considered it necessary to detain them for secuagsons, because he
believed that their presence in the country waskato national security and
suspected that they were or had been concernech@ncommission,
preparation or instigation of acts of internatiortatrorism and were
members of, belonged to or had links with an irdéamal terrorist group.
Such detention would have been unlawful under démé&sv prior to the
passing of Part 4 of the 2001 Act, since the 198¢ment inHardial Singh
entailed that the power of detention could not er@sed unless the person
subject to the deportation order could be depontigitin a reasonable time
(see paragraph 87 above). Thus, it was stated eand#rogation notice
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lodged under Article 15 of the Convention that extied powers were
required to arrest and detain a foreign nationahéw removal or
deportation is not for the time being possible hviite consequence that the
detention would be unlawful under existing domesaw powers” (see
paragraph 11 above).

167. One of the principal assumptions underlyimg derogation notice,
the 2001 Act and the decision to detain the appigcavas, therefore, that
they could not be removed or deported “for the theeng” (see paragraphs
11 and 90 above). There is no evidence that dutteg period of the
applicants' detention there was, except in respette second and fourth
applicants, any realistic prospect of their beirgedled without this giving
rise to a real risk of ill-treatment contrary totidle 3. Indeed, the first
applicant is stateless and the Government havenooluced any evidence
to suggest that there was another State willingdoept him. It does not
appear that the Government entered into negotmtwith Algeria or
Jordan, with a view to seeking assurances thatapipicants who were
nationals of those States would not be ill-treatedturned, until the end of
2003 and no such assurance was received until ARYOS (see paragraph
86 above). In these circumstances, the Court doésconsider that the
respondent Government's policy of keeping the pdigiof deporting the
applicants “under active review” was sufficientlriain or determinative to
amount to “action ... being taken with a view t@adeation”.

168. The exceptions to this conclusion were tleos@ applicant, who
was detained for only three days prior to his retir Morocco, and the
fourth applicant, who left the United Kingdom foraRce on 13 March
2002, having been detained for just under threethso(see paragraphs 35
and 41 above). The Court considers that duringetipesiods of detention it
could reasonably be said that action was being ntaigainst these
applicants with a view to deportation, in that ppaars that the authorities
were still at that stage in the course of estabigsltheir nationalities and
investigating whether their removal to their coiedrof origin or to other
countries would be possible (s8ebremedhin [Gaberamadhien] v. France
no. 25389/05, § 74, 26 April 2007). Accordingly,eté has been no
violation of Article 5 § 1 of the Convention in pet of the second and
fourth applicants.

169. It is true that even the applicants who wedetined the longest
were not held for as long as the applicanCirahal(cited above), wherthe
Court found no violation of Article 5 § 1 despitis imprisonment for over
six years. However, in th€éhahalcase, throughout the entire period of the
detention, proceedings were being actively andyeliily pursued, before
the domestic authorities and the Court, in ordedétermine whether it
would be lawful and compatible with Article 3 oktiConvention to proceed
with the applicant's deportation to India. The sataanot be said in the
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present case, where the proceedings have, ingtead,primarily concerned
with the legality of the detention.

170. In the circumstances of the present casanha be said that the
first, third, fifth, sixth, seventh, eighth, ninttenth and eleventh applicants
were persons “against whom action [was] being takéih a view to
deportation or extradition”. Their detention did niherefore, fall within the
exception to the right to liberty set out in paeggr 5 § 1(f) of the
Convention. This is a conclusion which was alsqressly or impliedly,
reached by a majority of the members of the HouteLards (see
paragraph 17 above).

171. 1t is, instead, clear from the terms of the¥ogation notice and
Part 4 of the 2001 Act that the applicants werdifed and detained
because they were suspected of being internatierralrists and because it
was believed that their presence at liberty inWinged Kingdom gave rise
to a threat to national security. The Court dodsatoept the Government's
argument that Article 5 8 1 permits a balance tostvack between the
individual's right to liberty and the State's imt&tr in protecting its
population from terrorist threat. This argumeninisonsistent not only with
the Court's jurisprudence under sub-paragraphuffalso with the principle
that paragraphs (a) to (f) amount to an exhausisvef exceptions and that
only a narrow interpretation of these exceptionsoimpatible with the aims
of Article 5. If detention does not fit within theonfines of the paragraphs
as interpreted by the Court, it cannot be madé toyfan appeal to the need
to balance the interests of the State against thiode detainee.

172. The Court recalls that it has, on a numbeoafasions, found
internment and preventive detention without chdoglee incompatible with
the fundamental right to liberty under Article 3 8in the absence of a valid
derogation under Article 15 (sdeawless v. Ireland (No. 3judgment of
1 July 1961, 88 13 and 14, Series A nolr8tand v. the United Kingdom
cited above, 88 194-196 and 212-213). It must niherefore, consider
whether the United Kingdom's derogation was valid.

b. Whether the United Kingdom validly derogated fiom its obligations under
Article 5 § 1 of the Convention

i. The Court's approach

173. The Court recalls that it falls to each Cacting State, with its
responsibility for “the life of [its] nation”, to eermine whether that life is
threatened by a “public emergency” and, if so, Hamit is necessary to go
in attempting to overcome the emergency. By reasiotheir direct and
continuous contact with the pressing needs of tloenemt, the national
authorities are in principle better placed than thiernational judge to
decide both on the presence of such an emergentymrhe nature and
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scope of the derogations necessary to avert itowaagly, in this matter a
wide margin of appreciation should be left to tl¢ional authorities.

Nonetheless, Contracting Parties do not enjoy dimitad discretion. It
is for the Court to rule whethenter alia, the States have gone beyond the
“extent strictly required by the exigencies” of tlkeesis. The domestic
margin of appreciation is thus accompanied by aopesn supervision. In
exercising this supervision, the Court must givprapriate weight to such
relevant factors as the nature of the rights ad#fétty the derogation and the
circumstances leading to, and the duration of, éheergency situation
(Ireland v. the United Kingdomgcited above, 8 207Brannigan and
McBride v. the United Kingdonudgment of 26 May 1993, § 43, Series A
no. 258;Aksoy cited above, § 68).

174. The object and purpose underlying the Comwents set out in
Article 1, is that the rights and freedoms shoulel fecured by the
Contracting State within its jurisdiction. It isrfdamental to the machinery
of protection established by the Convention that tkational systems
themselves provide redress for breaches of itsigioms, with the Court
exercising a supervisory role subject to the pplecof subsidiarityZ. and
Others v. the United Kingdompo. 29392/95, § 103, ECHR 2001-
V). Moreover, the domestic courts are part of ‘thational authorities” to
which the Court affords a wide margin of appreoiatunder Article 15. In
the unusual circumstances of the present caseewherhighest domestic
court has examined the issues relating to the 'Staterogation and
concluded that there was a public emergency thigagethe life of the
nation but that the measures taken in response negrstrictly required by
the exigencies of the situation, the Court considleat it would be justified
in reaching a contrary conclusion only if satisftedt the national court had
misinterpreted or misapplied Article 15 or the Gtujurisprudence under
that Article or reached a conclusion which was rfestlly unreasonable.

ii. Whether there was a “public emergency threatgrthe life of the nation”

175. The applicants argued that there had beepubtc emergency
threatening the life of the British nation, for ¢ler main reasons: first, the
emergency was neither actual nor imminent; secontllyvas not of a
temporary nature; and, thirdly, the practice ofeotBtates, none of which
had derogated from the Convention, together with itifiormed views of
other national and international bodies, suggesteatl the existence of a
public emergency had not been established.

176. The Court recalls that lrawless cited above, § 28, it held that in
the context of Article 15 the natural and custom@ganing of the words
“other public emergency threatening the life of tfaion” was sufficiently
clear and that they referred to “an exceptionauagion of crisis or
emergency which affects the whole population antsttutes a threat to the
organised life of the community of which the Ststecomposed”. In the
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Greek Cas€1969) 12 YB 1, § 153, the Commission held thatprider to
justify a derogation, the emergency should be aatuamminent; that it
should affect the whole nation to the extent theg tontinuance of the
organised life of the community was threatened;thatithe crisis or danger
should be exceptional, in that the normal measoresstrictions, permitted
by the Convention for the maintenance of publiesafhealth and order,
were plainly inadequate. lineland v United Kingdomcited above, 88§ 205
and 212, the parties were agreed, as were the Casamiand the Court,
that the Article 15 test was satisfied, since tésro had for a number of
years represented “a particularly far-reaching awcdte danger for the
territorial integrity of the United Kingdom, the stitutions of the six
counties and the lives of the province's inhabganthe Court reached
similar conclusions as regards the continuing sicsituation in Northern
Ireland inBrannigan and McBridecited above, anMarshall v. the United
Kingdom (dec.), no. 41571/98, 10 July 2001. Aksoy cited above, it
accepted that Kurdish separatist violence had gitisa to a “public
emergency” in Turkey.

177. Before the domestic courts, the SecretarytattSdduced evidence
to show the existence of a threat of serious tetrattacks planned against
the United Kingdom. Additional closed evidence wdsgluced before SIAC.
All the national judges accepted that the danges wdible (with the
exception of Lord Hoffmann, who did not consideatth was of a nature to
constitute “a threat to the life of the nation”.esparagraph 18 above).
Although when the derogation was made no al'Qatdekahad taken place
within the territory of the United Kingdom, the Godoes not consider that
the national authorities can be criticised, in fight of the evidence
available to them at the time, for fearing that hrsugn attack was
“imminent”, in that an atrocity might be committadthout warning at any
time. The requirement of imminence cannot be imetgal so narrowly as to
require a State to wait for disaster to strike befiaking measures to deal
with it. Moreover, the danger of a terrorist aktaas, tragically, shown by
the bombings and attempted bombings in London Iy 205 to have been
very real. Since the purpose of Article 15 is tanpé States to take
derogating measures to protect their populatiowsnfifuture risks, the
existence of the threat to the life of the nationstnbe assessed primarily
with reference to those facts which were known la¢ time of the
derogation. The Court is not precluded, howevesmfrhaving regard to
information which comes to light subsequently (semjtatis mutandis
Vilvarajah and others v. the United Kingdpjudgment of 30 October
1991, § 107(2), Series A no. 215).

178. While the United Nations Human Rights Comesithas observed
that measures derogating from the provisions ofl@@PR must be of “an
exceptional and temporary nature” (see paragraghabove), the Court's
case-law has never, to date, explicitly incorpatdtes requirement that the
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emergency be temporary, although the questioneoptbportionality of the
response may be linked to the duration of the eemeg Indeed, the cases
cited above, relating to the security situation MNorthern Ireland,
demonstrate that it is possible for a “public ene@y” within the meaning
of Article 15 to continue for many years. The Codoes not consider that
derogating measures put in place in the immeditéenaath of the al'Qaeda
attacks in the United States of America, and regean an annual basis by
Parliament, can be said to be invalid on the grotirad they were not
“temporary”.

179. The applicants’ argument that the life of tegion was not
threatened is principally founded on the dissentmmgnion of Lord
Hoffman, who interpreted the words as requirindni@dt to the organised
life of the community which went beyond a threat s#frious physical
damage and loss of life. It had, in his view, toelten “our institutions of
government or our existence as a civil communityée( paragraph 18
above). However, the Court has in previous cases lprepared to take
into account a much broader range of factors ierdahing the nature and
degree of the actual or imminent threat to theitmétand has in the past
concluded that emergency situations have existedn ethough the
institutions of the State did not appear to be intlpd to the extent
envisaged by Lord Hoffman.

180. As previously stated, the national authaigejoy a wide margin
of appreciation under Article 15 in assessing waethe life of their nation
is threatened by a public emergency. While it rkisig that the United
Kingdom was the only Convention State to have lddgederogation in
response to the danger from al'Qaeda, although &tates were also the
subject of threats, the Court accepts that it wagéch Government, as the
guardian of their own people's safety, to makertbein assessment on the
basis of the facts known to them. Weight must, dftee, attach to the
judgment of the United Kingdom's executive and iBamént on this
question. In addition, significant weight must lE@ded to the views of
the national courts, who were better placed tossstiee evidence relating to
the existence of an emergency.

181. On this first question, the Court accordingifiares the view of the
majority of the House of Lords that there was a lipuemergency
threatening the life of the nation.

li - Whether the measures were strictly requireg the exigencies of the
situation

182. Article 15 provides that the State may takeasnees derogating
from its obligations under the Convention only “tbe extent strictly
required by the exigencies of the situation”. Aevyiously stated, the Court
considers that it should in principle follow thedgment of the House of
Lords on the question of the proportionality of thgplicants' detention,
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unless it can be shown that the national courtntegpreted the Convention
or the Court's case-law or reached a conclusiorclwhvas manifestly
unreasonable. It will consider the Government'dlehges to the House of
Lords' judgment against this background.

183. The Government contended, first, that theontgjof the House of
Lords should have afforded a much wider margin mhraciation to the
executive and Parliament to decide whether thei@pyk' detention was
necessary. A similar argument was advanced befereHbuse of Lords,
where the Attorney General submitted that the assest of what was
needed to protect the public was a matter of palitrather than judicial
judgment (see paragraph 19 above).

184. When the Court comes to consider a derogatioler Article 15, it
allows the national authorities a wide margin oprggiation to decide on
the nature and scope of the derogating measuresssa@y to avert the
emergency. Nonetheless, it is ultimately for thau€ao rule whether the
measures were “strictly required”. In particulahexe a derogating measure
encroaches upon a fundamental Convention righth sag the right to
liberty, the Court must be satisfied that it wagemuine response to the
emergency situation, that it was fully justified the special circumstances
of the emergency and that adequate safeguardspn@rigled against abuse
(see, for exampleBrannigan and McBridecited above, 88 48-6@iksoy,
cited above, 88 71-84; and the principles outlimegaragraph 173 above).
The doctrine of the margin of appreciation has gbuvaeen meant as a tool
to define relations between the domestic authsraied the Court. It cannot
have the same application to the relations betwleemrgans of State at the
domestic level. As the House of Lords held, thestjoa of proportionality
is ultimately a judicial decision, particularly e case such as the present
where the applicants were deprived of their fundaaleight to liberty over
a long period of time. In any event, having regeydhe careful way in
which the House of Lords approached the issuesannot be said that
inadequate weight was given to the views of thecetiee or of Parliament.

185. The Government also submitted that the Hafideords erred in
examining the legislation in the abstract ratheanthconsidering the
applicants' concrete cases. However, in the Couetg, the approach under
Article 15 is necessarily focussed on the geneataatson pertaining in the
country concerned, in the sense that the court etlvdn national or
international - is required to examine the measthias have been adopted
in derogation of the Convention rights in questiamd to weigh them
against the nature of the threat to the nation ghdse the emergency.
Where, as here, the measures are found to be dmpianate to that threat
and to be discriminatory in their effect, therens need to go further and
examine their application in the concrete caseacheapplicant.

186. The Government's third ground of challength&éoHouse of Lords'
decision was directed principally at the approaeken towards the
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comparison between non-national and national stegetrrorists. The
Court, however, considers that the House of Lords worrect in holding
that the impugned powers were not to be seen asgmation measures,
where a distinction between nationals and non-nat® would be

legitimate, but instead as concerned with natis®aurity. Part 4 of the
2001 Act was designed to avert a real and immitieeat of terrorist attack
which, on the evidence, was posed by both naticaradsnon-nationals. The
choice by the Government and Parliament of an imatign measure to
address what was essentially a security issue hadrdsult of failing

adequately to address the problem, while imposimisproportionate and
discriminatory burden of indefinite detention oneogroup of suspected
terrorists. As the House of Lords found, there wassignificant difference
in the potential adverse impact of detention withcharge on a national or
on a non-national who in practice could not leawe tountry because of
fear of torture abroad.

187. Finally, the Government advanced two argumewhich the
applicants claimed had not been relied on befoee rtional courts.
Certainly, there does not appear to be any referem¢hem in the national
courts' judgments or in the open material which basn put before the
Court. In these circumstances, even assuming that grinciple of
subsidiarity does not prevent the Court from examgimew grounds, it
would require persuasive evidence in support afithe

188. The first of the allegedly new arguments it it was legitimate
for the State, in confining the measures to noimnats, to take into
account the sensitivities of the British Muslim pégdion in order to reduce
the chances of recruitment among them by extremidtswever, the
Government has not placed before the Court anyeacie to suggest that
British Muslims were significantly more likely teeact negatively to the
detention without charge of national rather thaneign Muslims reasonably
suspected of links to al'Qaeda. In this respecCinért notes that the system
of control orders, put in place by the PreventidnTerrorism Act 2005,
does not discriminate between national and norenalisuspects.

189. The second allegedly new ground relied othbyGovernment was
that the State could better respond to the tetrdni®at if it were able to
detain its most serious source, namely non-natonal this connection,
again the Court has not been provided with any endd which could
persuade it to overturn the conclusion of the Hoaobd.ords that the
difference in treatment was unjustified. Indeece tBourt notes that the
national courts, including SIAC, which saw both thgen and the closed
material, were not convinced that the threat froon-nationals was more
serious than that from nationals.

190. In conclusion, therefore, the Court, like theuse of Lords, and
contrary to the Government's contention, finds thatderogating measures
were disproportionate in that they discriminatedustifiably between
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nationals and non-nationals. It follows there hasrba violation of Article
5 8 1 in respect of the first, third, fifth, sixteeventh, eighth, ninth, tenth
and eleventh applicants.

[ll. ALLEGED VIOLATION OF ARTICLE 5 8§ 1 TAKEN IN
CONJUNCTION WITH ARTICLE 14 OF THE CONVENTION

191. The applicants complained that it was disicratory, and in breach
of Article 14 of the Convention, to detain them whenited Kingdom
nationals suspected of involvement with al'Qaedeewedt at liberty.

Article 14 provides:

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,

religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

192. In the light of its above reasoning and cosidn in relation to
Article 5 8 1 taken alone, the Court does not atersiit necessary to
examine these complaints separately.

IV. ALLEGED VIOLATION OF ARTICLE 5 8 4 OF THE
CONVENTION

193. The applicants contended that the procedeferd the domestic
courts to challenge their detention did not compith the requirements of
Article 5 § 4, which states:

“Everyone who is deprived of his liberty by arrestdetention shall be entitled to

take proceedings by which the lawfulness of hieudn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

The Government denied that there had been a \oalafi Article 5 § 4.

A. The parties' submissions

1. The applicants

194. The applicants advanced two main argumerdsruArticle 5 § 4.
First, they emphasised that although it was opethém to argue before
SIAC, the Court of Appeal and the House of Lordat ttheir detention
under Part 4 of the 2001 Act was unlawful under @uavention, the only
remedy which they were able to obtain was a detteraf incompatibility
under the 1998 Act. This had no binding effect loe Government and the
detention remained lawful until legislative changeas effected by
Parliament. There was thus no court with power ritieotheir release, in
breach of Article 5 § 4.
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195. Secondly, the applicants complained aboutpttoeedure before
SIAC for appeals under section 25 of the 2001 Aee(paragraph 91 above)
and in particular the lack of disclosure of matiegddence except to special
advocates with whom the detained person was naotitied to consult. In
their submission, Article 5 8 4 imported the faialt guarantees of Article 6
8 1 commensurate with the gravity of the issuetakes While in certain
circumstances it might be permissible for a coorsanction non-disclosure
of relevant evidence to an individual on groundsnafional security, it
could never be permissible for a court assessiadatvfulness of detention
to rely on such material where it bore decisivetytbe case the detained
person had to meet and where it had not been dext|ceven in gist or
summary form, sufficiently to enable the individua know the case
against him and to respond. In all the applicaapgeals, except that of the
tenth applicant, SIAC relied on closed material aadognised that the
applicants were thereby put at a disadvantage.

2. The Government

196. The Government contended that Article 5 8cukl be read in the
light of the Court's established jurisprudence unieicle 13, of which it
was thelex specialisas regards detention, that there was no right to
challenge binding primary legislation before a ol court. This principle,
together with the system of declarations of incotityddy under the Human
Rights Act, reflected the democratic value of thpremacy of the elected
Parliament.

197. On the applicants’ second point, the Govenmtrsabmitted that
there were valid public interest grounds for witliiog the closed material.
The right to disclosure of evidence, under Artigland also under Article 5
8§ 4, was not absolute. The Court's case-law fl@hahal (cited above)
onwards had indicated some support for a speciabcade procedure in
particularly sensitive fields. Moreover, in eachplgant's case, the open
material gave sufficient notice of the allegati@gminst him to enable him
to mount an effective defence.

3. The third party, Justice

198. Justice (see paragraph 6 above) informethet that at the time
SIAC was created by the Special Immigration Appéatsnmission Act
1997, the use of closed material and special adesca the procedure
before it was believed to be based on a similacgutare in Canada, applied
in cases before the Security Intelligence Reviewm@itee (“SIRC"),
which considered whether a Minister's decisiondmave a permanently
resident foreign national on national security gus was well-founded.
However, although the SIRC procedure involved ahanse counsel with
access to the classified material taking partein parte and in camera
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hearings to represent the appellant's interestffédred substantially from
the SIAC model, particularly in that it allowed tlspecial advocate to
maintain contact with the appellant and his lawyarsughout the process
and even after the special advocate was fully apgdriof the secret
information against the appellant.

199. In contrast, the SIAC procedures involvingseld material and
special advocates had attracted considerableisnitjcncluding from the
Appellate Committee of the House of Lords, the How$ Commons
Constitutional Affairs Committee, the Parliamentaiyint Committee on
Human Rights, the Canadian Senate Committee oArheTerrorism Act,
and the Council of Europe Commissioner for HumaghR. Following the
judgment of the House of Lords in December 2004|attiang Part 4 of the
2001 Act incompatible with Articles 5 and 14 of t@envention, the House
of Commons Constitutional Affairs Committee commash@an inquiry into
the operation of SIAC and its use of special adiescaAmong the evidence
received by the Committee was a submission frone rah the thirteen
serving special advocates. In the submission, tpecial advocates
highlighted the serious difficulties they facedrapresenting appellants in
closed proceedings due to the prohibition on comoation concerning the
closed material. In particular, the special advesgbointed to the very
limited role they were able to play in closed hegsi given the absence of
effective instructions from those they represented.

B. The Court's assessment

1. Admissibility

200. The Court notes that Article 5 § 4 guarangeeght to “everyone
who is deprived of his liberty by arrest or detentito bring proceedings to
test the legality of the detention and to obtailease if the detention is
found to be unlawful. Since the second and foupihlieants were already at
liberty, having elected to travel to Morocco anarre respectively, by the
time the various proceedings to determine the Imgfis of the detention
under the 2001 Act were commenced, it follows thase two applicants'
complaints under Article 5 8 4 are manifestly duhded within the
meaning of Article 35 § 3 of the Convention (déex, Campbell and
Hartley v. the United Kingdonpudgment of 30 August 1990, § 45, Series A
no. 182) and must be declared inadmissible.

201. The Court considers that the other applitantaplaints under this
provision raise complex issues of law and fact,dbgermination of which
should depend on an examination of the meritsoricludes, therefore, that
this part of the application is not manifestlyfdlended within the meaning
of Article 35 8§ 3 of the Convention. No other grduof inadmissibility has
been raised and it must be declared admissible.
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2. The merits

a. The principles arising from the case-law

202. Article 5 § 4 provideslax specialign relation to the more general
requirements of Article 13 (sééhahal, cited above, § 126). It entitles an
arrested or detained person to institute procesedibgaring on the
procedural and substantive conditions which areerdged for the
“lawfulness” of his or her deprivation of libertyhe notion of “lawfulness”
under paragraph 4 of Article 5 has the same meaasng paragraph 1, so
that the arrested or detained person is entitledatoeview of the
“lawfulness” of his detention in the light not onbf the requirements of
domestic law but also of the Convention, the gdnaraciples embodied
therein and the aim of the restrictions permittgdAlticle 5 § 1. Article 5
8 4 does not guarantee a right to judicial reviewsach a scope as to
empower the court, on all aspects of the case dimguquestions of pure
expediency, to substitute its own discretion fattbf the decision-making
authority. The review should, however, be wide gtoto bear on those
conditions which are essential for the “lawful” eetion of a person
according to Article 5 § 1H. v. Norway judgment of 29 August 1990, § 50,
Series A no. 181). The reviewing “court” must n@vé merely advisory
functions but must have the competence to “dedide™lawfulness” of the
detention and to order release if the detentioaoniewful (reland v. the
United Kingdom,cited above, § 200Weeks v. the United Kingdom
judgment of 2 March 1987, § 61, Series A no. 1CAahal, cited above,
§ 130).

203. The requirement of procedural fairness uddtcle 5 § 4 does not
impose a uniform, unvarying standard to be applreglspective of the
context, facts and circumstances. Although it isaleways necessary that an
Article 5 8 4 procedure be attended by the sameagiees as those
required under Article 6 for criminal or civil Igation, it must have a
judicial character and provide guarantees apprpria the type of
deprivation of liberty in question (see, for exampWinterwerp v. the
Netherlandsjudgment of 24 October 1979, § 57, Series A 3pB®duamar
v. Belgium judgment of 29 February 1988, 88§ 57 and 60, Se&Xieo. 129;
Wioch v. Polandno. 27785/95, § 125, ECHR 2000-XReinprecht v.
Austria no. 67175/01, § 31, ECHR 2005).

204. Thus, the proceedings must be adversariaharsd always ensure
“equality of arms” between the partieRginprecht 8 31). An oral hearing
may be necessary, for example in cases of deteotioermandNlikolova v.
Bulgaria [GC], no. 31195/96, § 58, ECHR 1999-Il). Moreover,remand
cases, since the persistence of a reasonable isuspiat the accused
person has committed an offence is a condisame qua nonfor the
lawfulness of the continued detention, the detainagst be given an
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opportunity effectively to challenge the basis lué fllegations against him
(Becciev v. Moldovano. 9190/03, 88 68-72, 4 October 2005). This may
require the court to hear witnesses whose testinapmgargprima facieto
have a material bearing on the continuing lawfudne$ the detention
(Becciev, cited above, 88 72-76;Jurcan and Jurcan v. Moldova
no. 39835/05, 88 67-70, 23 October 2007). It mago alequire that the
detainee or his representative be given accessdiontents in the case-file
which form the basis of the prosecution case agdim (Witoch cited
above, 8§ 127Nikolovg cited above, § 58,amy v. Belgiumjudgment of
30 March 1989, § 29, Series A no. 1¥odale v. Italy no. 70148/01,
1 June 2006).

205. The Court has held nonetheless that, evenranepdings under
Article 6 for the determination of guilt on crimineharges, there may be
restrictions on the right to a fully adversarialopedure where strictly
necessary in the light of a strong countervailingl interest, such as
national security, the need to keep secret cerpmhice methods of
investigation or the protection of the fundamenmigits of another person.
There will not be a fair trial, however, unless atfficulties caused to the
defendant by a limitation on his rights are suéfitly counterbalanced by
the procedures followed by the judicial authoritiesee, for example,
Doorson v. the Netherlandgudgment of 26 March 1996, § 7Beports
1996-II; Van Mechelen and Others v. the Netherlapa$gment of 23 April
1997, 8§58, Reports 1997-1ll; Jasper v. the United KingdomGC],
no. 27052/95, 88 51-53, ECHR 20009I;N. v. Swedemo. 34209/96, § 47,
ECHR 2002-V;Botmeh and Alami v. the United Kingdono. 15187/03,
judgment of 7 June 2007, § 37).

206. Thus, while the right to a fair criminal trimhder Article 6 includes
a right to disclosure of all material evidence e tpossession of the
prosecution, both for and against the accusedCinet has held that it
might sometimes be necessary to withhold certaildesce from the
defence on public interest grounds. Jasper cited above, 88 51-53, it
found that the limitation on the rights of the defe had been sufficiently
counterbalanced where evidence which was relevaiitd issues at trial,
but on which the prosecution did not intend to r&lgs examine@x parte
by the trial judge, who decided that it should hetdisclosed because the
public interest in keeping it secret outweighed diibty to the defence of
disclosure. In finding that there had been no viofeof Article 6, the Court
considered it significant that it was the trial ged with full knowledge of
the issues in the trial, who carried out the balapexercise and that steps
had been taken to ensure that the defence werarkephed and permitted
to make submissions and participate in the decisiaking process as far
as was possible without disclosing the material cWwhihe prosecution
sought to keep secret (ibid., 88 55-56). In comtias=dwards and Lewis v.
the United KingdomGC], nos. 39647/98 and 40461/98, 88 46-48, ECHR
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2004-X the Court found that aex parteprocedure before the trial judge
was not sufficient to secure a fair trial where tnedisclosed material
related, or may have related, to an issue of fduthvformed part of the

prosecution case, which the trial judge, rathemntithe jury, had to

determine and which might have been of decisiveonamce to the

outcome of the applicants' trials.

207. In a number of other cases where the conmpgtublic interest
entailed restrictions on the rights of the defemdanrelation to adverse
evidence, relied on by the prosecutor, the Coustdssessed the extent to
which counterbalancing measures can remedy thedhekfull adversarial
procedure. For example, ihuca v. Italy no. 33354/96, § 40, ECHR
2001-11, it held that it would not necessarily Ijeampatible with Article 6
8§ 1 for the prosecution to refer at trial to deposs made during the
investigative stage, in particular where a witnesised to repeat his
deposition in public owing to fears for his safdfythe defendant had been
given an adequate and proper opportunity to chgdlethe depositions,
either when made or at a later stage. It emphasismtlever, that where a
conviction was based solely or to a decisive degredepositions that had
been made by a person whom the accused had hagpwtunity to
examine or to have examined, whether during thestigation or at the
trial, the rights of the defence would be restdcte an extent incompatible
with the guarantees provided by Article 6.

208. Similarly, inDoorson cited above, 88 68-76, the Court found that
there was no breach of Article 6 where the iderdftgertain withesses was
concealed from the defendant, on the ground tteat tared reprisals. The
fact that the defence counsel, in the absenceeotiffiendant, was able to
put questions to the anonymous witnesses at theahptage and to attempt
to cast doubt on their reliability and that the @oaf Appeal stated in its
judgment that it had treated the evidence of thengmous witnesses with
caution was sufficient to counterbalance the diaathge caused to the
defence. The Court emphasised that a convictionldhwt be based either
solely or to a decisive extent on anonymous statésn@nd see alsdan
Mechelen cited above, 8§ 55). In each case, the Court esipdth that its
role was to ascertain whether the proceedingsvésote, including the way
in which evidence was taken, were fddoprson,cited above, § 67).

209. The Court has referred on several occasorthe possibility of
using special advocates to counterbalance procedofairness caused by
lack of full disclosure in national security casésit it has never been
required to decide whether or not such a procedureld be compatible
with either Article 5 § 4 or Article 6 of the Conwvigon.

210. InChahal cited above, the applicant was detained undeclArb
8 1(f) pending deportation on national securityuyrds and the Secretary of
State opposed his applications for bail &adbeas corpysalso for reasons
of national security. The Court recognised (88 13@) that the use of
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confidential material might be unavoidable wher#&iamal security was at
stake but held that this did not mean that the @xex could be free from
effective control by the domestic courts wheneWeytchose to assert that
national security and terrorism were involved. Tmurt found a violation
of Article 5 8 4 in the light of the fact that thdigh Court, which
determined thdnabeas corpuspplication, did not have access to the full
material on which the Secretary of State had basediecision. Although
there was the safeguard of an advisory panel, ethdy a Court of Appeal
judge, which had full sight of the national sequevidence, the Court held
that the panel could not be considered as a “cowittiin the meaning of
Article 5 § 4 because the applicant was not edtittelegal representation
before it and was given only an outline of the oradil security case against
him and because the panel had no power of dec@idnits advice to the
Home Secretary was not binding and was not disdlosbe Court made
reference (88 131 and 144) to the submissionseoftind parties (Amnesty
International, Liberty, the AIRE Centre and thenidCouncil for the Joint
Council for the Welfare of Immigrants; and see sidmissions of Justice
in the present case, paragraph 198 above) in cbaonewith a procedure
applied in national security deportation cases am&cla, whereby the judge
held anin camerahearing of all the evidence, at which the proposed
deportee was provided with a statement summarissdar as possible, the
case against him and had the right to be represemtd to call evidence.
The confidentiality of the security material was intained by requiring
such evidence to be examined in the absence ofthetldeportee and his
representative. However, in these circumstances, pface was taken by a
security-cleared counsel instructed by the coutp wross-examined the
witnesses and generally assisted the court tahesstrength of the State's
case. A summary of the evidence obtained by tlusquture, with necessary
deletions, was given to the deportee. The Courtncented that it:

“attaches significance to the fact that, as therirenors pointed out in connection
with Article 13, ... in Canada a more effective nfoiof judicial control has been
developed in cases of this type. This exampletithtes that there are techniques
which can be employed which both accommodate tagit security concerns about
the nature and sources of intelligence informatimal yet accord the individual a
substantial measure of procedural justice”.

211. InTinnelly & Sons Ltd and Others and McEIduff and éd$hv. the
United Kingdom judgment of 10 July 1998, § 7BReports1998-1Vand in
Al-Nashif v. Bulgariano. 50963/99, judgment of 20 June 2006, 88 93-97
and 137, the Court made reference to its commenGhahal about the
special advocate procedure but without expressimg @pinion as to
whether such a procedure would be in conformityhvilie Convention
rights at issue.
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b. Application to the facts of the present case

212. Before the domestic courts, there were twpe@s to the
applicants' challenge to the lawfulness of theted&on. First, they brought
proceedings under section 30 of the 2001 Act tdestrthe validity of the
derogation under Article 15 of the Convention ahdstthe compatibility
with the Convention of the entire detention scherBecondly, each
applicant also brought an appeal under section 23he 2001 Act,
contending that the detention was unlawful undemeltic law because
there were no reasonable grounds for a beliefitisgpresence in the United
Kingdom was a risk to national security or for am@aion that he was a
terrorist.

213. The Court does not consider it necessargaolr a separate finding
under Article 5 8§ 4 in connection with the applitsircomplaints that the
House of Lords was unable to make a binding ordiethfeir release, since it
has already found a violation of Article 5 8 1 amgsfrom the provisions of
domestic law.

214. The applicants' second ground of complairdeurArticle 5 § 4
concerns the fairness of the procedure before SIAder section 25 of the
2001 Act to determine whether the Secretary ofeSteas reasonable in
believing each applicant's presence in the Uniteth#om to be a risk to
national security and in suspecting him of beindegorist. This is a
separate and distinct question, which cannot be teabe absorbed in the
finding of a violation of Article 5 8§ 1, and whidghe Court must therefore
examine.

215. The Court recalls that although the judgésngi as SIAC were
able to consider both the “open” and “closed” materneither the
applicants nor their legal advisers could see tbged material. Instead, the
closed material was disclosed to one or more spadisgocates, appointed
by the Solicitor General to act on behalf of eagpliaant. During the
closed sessions before SIAC, the special advoaatkl enake submissions
on behalf of the applicant, both as regards pro@duatters, such as the
need for further disclosure, and as to the substafidhe case. However,
from the point at which the special advocate firatl sight of the closed
material, he was not permitted to have any furtoettact with the applicant
and his representatives, save with the permissfo8IAC. In respect of
each appeal against certification, SIAC issued l@sthopen and a closed
judgment.

216. The Court takes as its starting point thattre national courts
found and it has accepted, during the period ofafp@icants' detention the
activities and aims of the al'Qaeda network hademivise to a “public
emergency threatening the life of the nation”. lishtherefore be borne in
mind that at the relevant time there was considevdzke an urgent need to
protect the population of the United Kingdom froerrorist attack and,
although the United Kingdom did not derogate froniicde 5 § 4, a strong
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public interest in obtaining information about a@&a and its associates
and in maintaining the secrecy of the sources ol soformation (see also,
in this connectionf-ox, Campbell and Hartleygjted above, § 39).

217. Balanced against these important public éstsy however, was the
applicants' right under Article 5 8§ 4 to procedui@lness. Although the
Court has found that, with the exception of theoselcand fourth applicants,
the applicants’ detention did not fall within anfytbe categories listed in
subparagraphs (a) to (f) of Article 5 § 1, it caless that the case-law
relating to judicial control over detention on rardais relevant, since in
such cases also the reasonableness of the suspigionst the detained
person is asine qua non(see paragraph 204 above). Moreover, in the
circumstances of the present case, and in vielweotitamatic impact of the
lengthy - and what appeared at that time to befimte - deprivation of
liberty on the applicants' fundamental rights, é&i5 8 4 must import
substantially the same fair trial guarantees agclar § 1 in its criminal
aspect Garcia Alva v. Germanyno. 23541/94, § 39, 13 February 2001 and
see also se€hahal,cited above, 88 130-131).

218. Against this background, it was essentia #samuch information
about the allegations and evidence against eadicappwas disclosed as
was possible without compromising national secuoty the safety of
others. Where full disclosure was not possiblejchat5 8§ 4 required that
the difficulties this caused were counterbalangeduch a way that each
applicant still had the possibility effectively whallenge the allegations
against him.

219. The Court considers that SIAC, which was iy findependent
court (see paragraph 91 above) and which could meaall the relevant
evidence, both closed and open, was best placedsiare that no material
was unnecessarily withheld from the detainee. im¢bnnection, the special
advocate could provide an important, additional egaard through
questioning the State's witnesses on the need doresy and through
making submissions to the judge regarding the clse additional
disclosure. On the material before it, the Courd ha basis to find that
excessive and unjustified secrecy was employeckespact of any of the
applicants' appeals or that there were not conmgetieasons for the lack of
disclosure in each case.

220. The Court further considers that the spexabcate could perform
an important role in counterbalancing the lackulf disclosure and the lack
of a full, open, adversarial hearing by testing thedence and putting
arguments on behalf of the detainee during theedldsearings. However,
the special advocate could not perform this fumctio any useful way
unless the detainee was provided with sufficieriorimation about the
allegations against him to enable him to give difecinstructions to the
special advocate. While this question must be eeciodn a case-by-case
basis, the Court observes generally that, wheretigence was to a large
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extent disclosed and the open material played tedgpninant role in the
determination, it could not be said that the apgplicwas denied an
opportunity effectively to challenge the reasonabts of the Secretary of
State's belief and suspicions about him. In otleses, even where all or
most of the underlying evidence remained undisdpsethe allegations
contained in the open material were sufficientleafic, it should have
been possible for the applicant to provide hisesentatives and the special
advocate with information with which to refute theihsuch information
existed, without his having to know the detail ouces of the evidence
which formed the basis of the allegations. An ex@mwould be the
allegation made against several of the applicdmas they had attended a
terrorist training camp at a stated location betwstted dates; given the
precise nature of the allegation, it would have nbgmssible for the
applicant to provide the special advocate with exating evidence, for
example of an alibi or of an alternative explanatior his presence there,
sufficient to permit the advocate effectively toattenge the allegation.
Where, however, the open material consisted puwelgeneral assertions
and SIAC's decision to uphold the certification andintain the detention
was based solely or to a decisive degree on clossdrial, the procedural
requirements of Article 5 § 4 would not be satidfie

221. The Court must, therefore, assess the catitit proceedings in
respect of each of the detained applicants inig/n bf these criteria.

222. It notes that the open material against thkéhsiseventh, eighth,
ninth and eleventh applicants included detailecegations about, for
example, the purchase of specific telecommunicatioequipment,
possession of specific documents linked to namearist suspects and
meetings with named terrorist suspects with spedftes and places. It
considers that these allegations were sufficiediyailed to permit the
applicants effectively to challenge them. It doest, rtherefore, find a
violation of Article 5 § 4 in respect of the sixtbgventh, eighth, ninth and
eleventh applicants.

223. The principal allegations against the firstl #enth applicants were
that they had been involved in fund-raising fordest groups linked to
al'Qaeda. In the first applicant's case there vpa&® @vidence of large sums
of money moving through his bank account and irpees of the tenth
applicant there was open evidence that he had beeived in raising
money through fraud. However, in each case theeaciel which allegedly
provided the link between the money raised anatism was not disclosed
to either applicant. In these circumstances, therGidoes not consider that
these applicants were in a position effectivelychallenge the allegations
against them. There has therefore been a violafiéuticle 5 § 4 in respect
of the first and tenth applicants.

224. The open allegations in respect of the thind fifth applicants
were of a general nature, principally that they everembers of named
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extremist Islamist groups linked to al'Qaeda. SlABGserved in its
judgments dismissing each of these applicants' appthat the open
evidence was insubstantial and that the evidencetooh it relied against
them was largely to be found in the closed mateAghin, the Court does
not consider that these applicants were in a poséifectively to challenge
the allegations against them. There has therefeea b violation of Article
5 § 4 in respect of the third and fifth applicants.

V. ALLEGED VIOLATION OF ARTICLE 5 § 1 IN CONJUNCTON
WITH ARTICLE 13

225. The applicants argued in the alternative t@imatters complained
of in relation to Article 5 § 4 also gave rise twialation of Article 13. In
the light of its findings above, the Court does nonhsider it necessary to
examine these complaints separately.

VI. ALLEGED VIOLATION OF ARTICLE 5 8§ 5 OF THE
CONVENTION

226. Finally, the applicants complained that, desghaving been
unlawfully detained in breach of Article 5 88 1 add they had no
enforceable right to compensation, in breach ofichat5 8§ 5, which
provides:

“Everyone who has been the victim of arrest or k@ in contravention of the
provisions of this Article shall have an enforceatijht to compensation.”

227. The Government reasoned that there had beemreach of
Article 5 in this case, so Article 5 § 5 did notpap In the event that the
Court did find a violation of Article 5, Article 88 5 required “an
enforceable right to compensation”, but not thahpensation be awarded
in every case. Since the Secretary of State wawdftwy the national courts
reasonably to suspect that the applicants werertiational terrorists”, as a
matter of principle they were not entitled to comgetion from the national
courts.

A. Admissibility

228. The Court notes that it has found a violatdrArticle 5 § 1 in
respect of all the applicants except the secondfandh applicants, and
that it has found a violation of Article 5 8§ 4 iespect of the first, third, fifth
and tenth applicants. It follows that the second dourth applicants'
complaints under Article 5 8 5 are inadmissiblet Wat the other
applicants' complaints are admissible.
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B. The merits

229. The Court notes that the above violationdccaot give rise to an
enforceable claim for compensation by the appliedmsfore the national
courts. It follows that there has been a violabbirticle 5 8§ 5 in respect of
all the applicants save the second and fourth egmi$ (sedBrogan and
Others v. the United Kingdonudgment of 29 November 1988, § 67, Series
A no. 145-B and~ox, Campbell and Hartleited above, § 46).

VII. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTON

230. The applicants argued in the alternative thatprocedure before
SIAC was not compatible with Article 6 88 1 and 2tbhe Convention,
which provide:

“1. In the determination of his civil rights anBlgations or of any criminal charge
against him, everyone is entitled to a fair andligifearing within a reasonable time
by an independent and impartial tribunal estabtishg law. Judgment shall be
pronounced publicly but the press and public magxm®uded from all or part of the
trial in the interests of morals, public order aational security in a democratic
society, where the interests of juveniles or thetgmtion of the private life of the
parties so require, or to the extent strictly neaesg in the opinion of the court in
special circumstances where publicity would pregadhe interests of justice.

2. Everyone charged with a criminal offence shmdl presumed innocent until
proved guilty according to law.”

231. The applicants contended that Article 6 viredetx specialisof the
fair trial guarantee. The regime under considenatiepresented the most
serious form of executive measure against terretispects adopted within
the Member States of the Council of Europe in thgt42001 period. It was
adopted to enable the United Kingdom to take prdiogs against
individuals on the basis of reasonable suspiciaonel deriving from
evidence which could not be deployed in the ordinasurts. That alone
warranted an analysis under Article 6. The procegsliwere for the
determination of a criminal charge, within the auttimous meaning adopted
under Article 6 8 1, and also for the determinatmncivil rights and
obligations. The use of closed material gave os& breach of Article 6.

232. In the Government's submission, Article 5\8a% thdex specialis
concerning detention and the issues should be demsl under that
provision. In any event, Article 6 did not applydause SIAC's decision on
the question whether there should be detentioteckli@ “special measures
of immigration control” and thus determined neitlaecriminal charge nor
any civil right or obligation. Even if Article 6 & did apply, there was no
violation, for the reasons set out above in respegtticle 5 § 4.

233. Without coming to any conclusion as to whetihe proceedings
before SIAC fell within the scope of Article 6, tl@ourt declares these
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complaints admissible. It observes, however, thiah$ examined the issues
relating to the use of special advocates, closedifgs and lack of full
disclosure in the proceedings before SIAC above;onnection with the
applicants’ complaints under Article 5 8§ 4. In theht of this full
examination, it does not consider it necessaryx@méne the complaints
under Article 6 8§ 1.

VIIl. APPLICATION OF ARTICLE 41 OF THE CONVENTION

234. The applicants sought compensation for theumgary and non-
pecuniary damage sustained as a result of thetiain$g together with costs
and expenses, under Article 41 of the Conventidnchvprovides:

“If the Court finds that there has been a violatidrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

The Government contended that an award of jussfaation would be
neither necessary nor appropriate in the preseset ca

A. Damage

1. The applicants' claims

235. The applicants submitted that monetary jusiisfaction was
necessary and appropriate. When assessing quagtudgnce could be
obtained from domestic court awards in respectrddwful detention and
also from awards made by the Court in past cabey feferredinter alia,
to Perks and Others v. the United Kingdomos. 25277/94, 25279/94,
25280/94, 25282/94, 25285/94, 28048/95, 28192/9% &8456/95,
judgment of 12 October 1999, where GBP 5,500 weamr@ded in respect of
six days' unlawful imprisonment, anikirlis and Kouloumpas v. Greece
judgment of 29 May 1995Reports1997-Ill, where the applicants were
awarded the equivalent of 17,890 pounds sterlingRfsand GBP 16,330,
respectively, in relation to periods of 13 and 1@nths' imprisonment for
refusing to perform military service).

236. The first applicant claimed compensation i@ loss of liberty
between 19 December 2001 and 11 March 2005, adpefithree years and
83 days, and the consequent mental suffering, ditojumental illness. He
submitted that the award should in addition takeoant of the suffering
experienced by his wife and family as a resultt@ separation and the
negative publicity. He proposed an award of GBP,@3@ to cover non-
pecuniary damage. In addition he claimed approxetgaGBP 7,500 in
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pecuniary damages to cover the costs of his faniysits to him in
detention and other expenses.

237. The third applicant claimed compensation H@r loss of liberty
between 19 December 2001 and 11 March 2005 andotequent mental
suffering, including mental illness, together witte distress caused to his
wife and children. He proposed a figure of GBP Q80,for non-pecuniary
damages, together with pecuniary damages of GBP te&l costs,
incurred by his wife, and a sum to cover his Iggpartunity to establish
himself in business in the United Kingdom.

238. The fifth applicant claimed compensationHis detention between
19 December 2001 and 22 April 2004, his subseghense arrest until
11 March 2005 and the consequent mental suffenimguding mental
illness, together with the distress caused to hie \and children. He
proposed a figure of GBP 240,000 for non-pecunidaynages, together
with pecuniary damages of GBP 5,500, includingdrand child-minding
costs incurred by his wife and money sent by héhécapplicant in prison.

239. The sixth applicant claimed compensation fos detention
between 19 December 2001 and 11 March 2005 andoteequent mental
suffering, together with the distress caused towife and children. He
proposed a figure of GBP 217,000 for non-pecundaynages, together
with pecuniary damages of GBP 51,410, includingldss of earnings as a
self-employed courier and travel costs incurredhisywife.

240. The seventh applicant claimed compensationhfe detention
between 8 February 2002 and 11 March 2005 and dhsequent mental
suffering, including mental iliness. He proposetigare of GBP 197,000
for non-pecuniary damages. He did not make anymclen respect of
pecuniary damage.

241. The eighth applicant claimed compensationhferloss of liberty
between 23 October 2002 and 11 March 2005 and dhsequent mental
suffering, together with the distress caused towite and children. He
proposed a figure of GBP 170,000 for non-pecun@daynages, together
with pecuniary damages of GBP 4,570, including nyosent to him in
prison by his wife and her costs of moving housavoid unwanted media
attention.

242. The ninth applicant claimed compensationhisr loss of liberty
between 22 April 2002 and 11 March 2005, and thesequent mental
suffering, including mental illness, together witte distress caused to his
wife and children. He proposed a figure of GBP @8, for non-pecuniary
damages, together with pecuniary damages of GBE/iiicluding money
he had to borrow to assist his wife with housel®idenses, money sent to
him in prison by his wife and her travel expengesisit him. He also asked
for a sum to cover his lost opportunity to estdbhanself in business in the
United Kingdom.
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243. The tenth applicant claimed compensationhierioss of liberty
between 14 January 2003 and 11 March 2005 andadhgequent mental
suffering, including mental iliness. He proposetigare of GBP 144,000
for non-pecuniary damages, together with pecuniatymages of
GBP 2,751, including the loss of a weekly paymehiGBP 37 he was
receiving from the National Asylum Support Servp®r to his detention
and the cost of telephone calls to his legal repriedives.

244. The eleventh applicant claimed compensatomit loss of liberty
between 2 October 2003 and 11 March 2005 and theecment mental
suffering. He proposed a figure of GBP 95,000 fon4pecuniary damages
but did not claim any pecuniary damages.

2. The Government's submissions

245. The Government, relying on the Court's judgime McCann and
Others v. the United Kingdgnudgment of 27 September 1995, § 219,
Series A no. 324, contended that, as a matter iatipte, the applicants
were not entitled to receive any form of financt@mpensation because
they were properly suspected, on objective andoredse grounds, of
involvement in terrorism and had failed to displ#t&t suspicion.

246. The Government pointed out that Part 4 oR0®L Act was passed
and the derogation made in good faith, in an atteémpeal with what was
perceived to be an extremely serious situation atmog to a public
emergency threatening the life of the nation. Thes gproblem with the
detention scheme under the 2001 Act, as identifiie&IAC and the House
of Lords, was that it did not apply to United Kirmgd as well as foreign
nationals. Following the House of Lords' judgmemtgent consideration
was given to the question what should be done thighapplicants in the
light of the public emergency and it was decideat @ system of control
orders should be put in place. Against this baakgdo it could not be
suggested that the Government had acted cynicaliy flagrant disregard
of the individuals' rights.

247. In addition, the Government submitted thatjmst satisfaction
should be awarded in respect of any proceduraatrasi found by the Court
(for example, under Article 5 88 4 or 5), sincewiads not possible to
speculate what would have happened had the breddarcaourred Kingsley
v. the United KingdomiGC], no. 35605/97, ECHR 2002-I\Hood v. the
United Kingdomno. 27267/95, ECHR 1999-1).

248. In the event that the Court did decide to enmknonetary award, it
should examine carefully in respect of each headanin whether there was
sufficient supporting evidence, whether the claimsvsufficiently closely
connected to the violation and whether the clains wa@asonable as to
quantum.
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3. The Court's assessment

249. The Court recalls, first, that it has notrfdwa violation of Article 3
in the present case. It follows that it cannot makg award in respect of
mental suffering, including mental illness, allelyedrising from the
conditions of detention or the open-ended naturth@idetention scheme in
Part 4 of the 2001 Act.

250. It has, however, found violations of Arti@le88 1 and 5 in respect
of the first, third, fifth, sixth, seventh, eighthjnth, tenth and eleventh
applicants and a violation of Article 5 § 4 in respof the first, third, fifth
and tenth applicants. In accordance with Article #lcould, therefore,
award these applicants monetary compensation, ¢bitsidered such an
award to be “necessary”. The Court has a wide eliser to determine when
an award of damages should be made, and frequeoitlg that the finding
of a violation is sufficient satisfaction withounyafurther monetary award
(see, among many exampl@&§kolova cited above, 8 76). In exercising its
discretion the Court will have regard to all thecamstances of the case
including the nature of the violations found as lwat any special
circumstances pertaining to the context of the.case

251. The Court recalls that in thdcCann and Othergudgment, cited
above, § 219, it declined to make any award ingetspf pecuniary or non-
pecuniary damage arising from the violation of &lgi2 of the Convention,
having regard to the fact that the three terrsusipects who were killed had
been intending to plant a bomb in Gibraltar. It siders that the present
case is distinguishable, since it has not beerbksttad that any of the
applicants has engaged, or attempted to engaganynact of terrorist
violence.

252. The decision whether to award monetary cosgd@n in this case
and, if so, the amount of any such award, must atkeaccount a number
of factors. The applicants were detained for lomgiquls, in breach of
Article 5 8 1, and the Court has, in the past, dedrlarge sums in just
satisfaction in respect of unlawful detention (dee.example Assanidze v.
Georgia [GC], no. 71503/01, ECHR 2004-1l, or the case®ciby the
applicants in paragraph 235 above). The preserd sgshowever, very
different. In the aftermath of the al'Qaeda attagksthe United States of
11 September 2001, in a situation which the domestirts and this Court
have accepted was a public emergency threatenelifehof the nation, the
Government were under an obligation to protect plgulation of the
United Kingdom from terrorist violence. The detentischeme in Part 4 of
the 2001 Act was devised in good faith, as an gitdmreconcile the need
to prevent the commission of acts of terrorism whke obligation under
Article 3 of the Convention not to remove or depy person to a country
where he could face a real risk of ill-treatmerge(paragraph 166 above).
Although the Court, like the House of Lords, hasnio that the derogating
measures were disproportionate, the core partaiffthding was that the



A. AND OTHERS v. THE UNITED KINGDOM JUDGMENT 91

legislation was discriminatory in targeting noniaaals only. Moreover,

following the House of Lords' judgment, the detentscheme under the
2001 Act was replaced by a system of control ordeder the Prevention
of Terrorism Act 2005. All the applicants in respetwhom the Court has
found a violation of Article 5 8 1 became, immedigtupon release in
March 2005, the subject of control orders. It cartherefore be assumed
that, even if the violations in the present case hat occurred, the
applicants would not have been subjected to soms&iaon on their

liberty.

253. Against this background, the Court finds ttte circumstances
justify the making of an award substantially lowkean that which it has had
occasion to make in other cases of unlawful detentt awards 3,900 euros
(EUR) to the first, third and sixth applicants; EWR400 to the fifth
applicant; EUR 3,800 to the seventh applicant; ERJBOO to the eighth
applicant; EUR 3,400 to the ninth applicant; EURBOD, to the tenth
applicant; and EUR 1,700 to the eleventh applicegether with any tax
that may be chargeable.

B. Costs and expenses

254. The applicants made no claim for costs ipeesof the domestic
proceedings, since these had been recovered aslaakthe order made by
the House of Lords. Their total claim for the casftshe proceedings before
the Court totalled GBP 144,752.64, inclusive ofugabdded tax (“VAT").
This included 599 hours worked by solicitors at GBPper hour plus VAT,
342.5 hours worked by counsel at GBP 150 per hdus WAT and 85
hours worked by senior counsel at GBP 200 per plus VAT in preparing
the application, observations and just satisfactiam before the Chamber
and Grand Chamber, together with disbursements asobxperts' reports
and the costs of the hearing before the Grand Ceariihey submitted that
it had been necessary to instruct a number of rdifte counsel, with
different areas of specialism, given the rangessfiés to be addressed and
the evidence involved, concerning events which tplakce over a ten-year
period.

255. The Government submitted that the claim wasessive. In
particular, the number of hours spent by solicimsgl counsel in preparing
the case could not be justified, especially sinmeheof the applicants had
been represented throughout the domestic proceeddwging which
detailed instructions must have been taken andidemadion given to
virtually all the issues arising in the applicatiimmthe Court. The hourly
rates charged by counsel were, in addition, exeessi

256. The Court recalls that an applicant is esditto be reimbursed
those costs actually and necessarily incurred eéwgmt or redress a breach
of the Convention, to the extent that such costg@asonable as to quantum
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(Kingsley cited above, § 49). While it accepts that the bermof applicants
must, inevitably, have necessitated additional workthe part of their
representatives, it notes that most of the indiadided material filed with
the Court dealt with the applicants’' complaints amdrticle 3 of the
Convention and their claims for just satisfactionsiag out of those
complaints, which the Court has rejected. In additiit accepts the
Government's argument that a number of the isspadicularly those
relating to the derogation under Article 15 of tBenvention, had already
been aired before the national courts, which shbakk reduced the time
needed for the preparation of this part of the cAgainst this background,
it considers that the applicants should be awaedtatal of EUR 60,000 in
respect of costs and expenses, together with anh& may be chargeable
to the applicants.

C. Default interest

257. The Court considers it appropriate that tefawlt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declaresthe second applicant's complaints under Articlesn8 13 of
the Convention inadmissible and the first, thirdurth, fifth, sixth,
seventh, eighth, ninth, tenth and eleventh appigtartomplaints under
Articles 3 and 13 admissible (see paragraphs 1331 the judgment);

2. Holds that there has been no violation of Article 3 loé tConvention,
taken alone or in conjunction with Article 13, iaspect of the first,
third, fourth, fifth, sixth, seventh, eighth, nintienth and eleventh
applicants (paragraphs 126-136);

3. Dismissesthe applicants' preliminary objections that thev&ament
should be precluded from raising a defence undéclars § 1(f) of the
Convention or challenging the House of Lords' figdithat the
derogation under Article 15 was invalid (paragraps3-159);

4. Declares the applicants’ complaints under Article 5 § 1 thie
Convention admissible (paragraph 160);

5. Holdsthat there has been no violation of Article 5 & the Convention
in respect of the second and fourth applicantsagpaphs 162-168);
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6. Holdsthat there has been a violation of Article 5 §f the Convention
in respect of the first, third, fifth, sixth, sewbneighth, ninth, tenth and
eleventh applicants (paragraphs 162-190);

7. Holdsthat it is not necessary to examine the applicaotaplaints under
Articles 5 8§ 1 and 14 taken together (paragrapt);192

8. Declaresthe second and fourth applicants' complaints uAdgcle 5 8§
4 of the Convention inadmissible and the firstahfifth, sixth, seventh,
eighth, ninth, tenth and eleventh applicants' camgd under Article 5
8 4 admissible (paragraphs 200-201);

9. Holds that it is not necessary to examine the firstrdihfifth, sixth,
seventh, eighth, ninth, tenth and eleventh appigtaromplaints under
Articles 5 § 4 that the House of Lords could notkea binding order
for their release (paragraph 213);

10. Holdsthat there has been a violation of Article 5 & 4he Convention
in respect of the first, third, fifth and tenth &pants but that there was
no violation of Article 5 § 4 in respect of the ixseventh, eighth, ninth
and eleventh applicants (paragraphs 202-224);

11. Holds that it is not necessary to examine the applitaumplaints
under Articles 5 § 1 and 13 taken together (pamyg®5);

12. Declaresthe second and fourth applicants’ complaints urdgcle 5
8 5 of the Convention inadmissible and the firstiyd, fifth, sixth,
seventh, eighth, ninth, tenth and eleventh appigtaromplaints under
Article 5 8 5 admissible (paragraph 228);

13. Holdsthat there has been a violation of Article 5 & %he Convention
in respect of the first, third, fifth, sixth, sexbneighth, ninth, tenth and
eleventh applicants (paragraph 229);

14. Declaresthe applicants' complaints under Article 6 of thenvention
admissible (paragraph 233);

15. Holds that it is not necessary to examine the applicardmplaints
under Article 6 of the Convention (paragraph 233);

16. Holds that the respondent State is to pay, within thremtirs, the
following amounts, to be converted into pounds listgrat the rate
applicable at the date of settlement:
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(@) in respect of pecuniary and non-pecuniary dan&R 3,900 (three
thousand nine hundred euros) to the first, third aixth applicants;
EUR 3,400 (three thousand four hundred euros) ofifth applicant;
EUR 3,800 (three thousand eight hundred euros) ht® g$eventh
applicant; EUR 2,800 (two thousand eight hundred®uto the eighth
applicant; EUR 3,400 (three thousand four hundra®s) to the ninth
applicant; EUR 2,500 (two thousand five hundredosutto the tenth
applicant; and EUR 1,700 (one thousand seven hdneweos) to the
eleventh applicant, plus any tax that may be cledoige

(b) to the applicants jointly, in respect of coatsl expenses, EUR 60,000
(sixty thousand euros), plus any tax that may barggable to the
applicants;

(c) that from the expiry of the above-mentionedeéh months until
settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the Beam Central Bank
during the default period plus three percentagatpqiparagraphs 249-
257);

17. Dismisseghe remainder of the applicants' claim for jusiséaction.

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 19 Febru&Qx

Michael O'Boyle Jean-Paul Costa
Deputy Registrar President



