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Lord Justice Sullivan:
Introduction

1. This is an appeal against the determination da@¥dlanuary 2010 of the Asylum and
Immigration Tribunal (Senior Immigration Judges teatand Lane) confirming on
reconsideration the Respondent’s decision thatAibgellant is excluded from the
Refugee Convention under Articles 1F(b) and (c).

Article 1F

2. Article 1 of the Refugee Convention defines thentéRefugee”. The Respondent
accepts that the Appellant falls within the defomt of a refugee in Article 1A.
Article 1F provides:

“The provisions of this Convention shall ngiply to any
person with respect to whom there are serious nsafw
considering that:

(@) he has committed a crime against peace, a vi@ecor a
crime against humanity, as defined in the inteomei
instruments drawn up to make provision in respdcsuxch
crimes;

(b) he has committed a serious non-political crimgside the
country of refuge prior to his admission to thatmiy as a
refugee;

(c) he has been guilty of acts contrary to the pses and
principles of the United Nations.”

The Qualification Directive

3. Article 12(2) of Council Directive 2004/83/EC (“thQualification Directive”)
excludes a third country national or a statelessgrefrom being a refugee

“where there are serious reasons for consideriaty th

a) he or she has committed a crime against peacer arinee, or a
crime against humanity, as defined in the inteomeati
instruments drawn up to make provision in respectsuch
crimes;

b) he or she has committed a serious non-politicahemutside the
country of refuge prior to his or her admission asefugee;
which means the time of issuing a residence pdsased on the
granting of refugee status; particularly cruel @asi, even if



committed with an allegedly political objective, ynabe
classified as serious non-political crimes;

c) he or she has been guilty of acts contrary to tmpgses and
principles of the United Nations as set out in Breamble and
Articles 1 and 2 of the Charter of the United Naso

3. Paragraph 2 applies to persons who instigatetherwise
participate in the commission of the crimes or anentioned
therein.”

Factual Background

3. The Tribunal summarised the material facts as Wlon paragraphs 4 — 11 of its
determination:

“4...The appellant was born in 1963 and is a aitia€ Algeria.
In August 1992 there was a bombing at Houari Bouemrsl
Airport in Algiers. In October 1992 the appelldett Algeria
for France on business. He was told that the Adger
authorities were seeking him for questioning inresetion with
the bombing and in 1993 he was convicted in Algamidnis
absence of complicity in, or involvement in the legons and
sentenced to death.

5. The appellant remained in France. In Noveni894 he
was granted a UN Stateless Person’s Document bugrénch
authorities refused to recognise it. He was sulpsetty
advised by the Val de Marne Prefecture that he ccaglek
asylum. The appellant attended the offices of OfkRiRmake
his application. In August 1995 he returned toRinefecture to
present his new OFPRA asylum seeker card. Twaialsi
from the DST (Division Securite du Territoire) aiteed and
arranged to interview him. The appellant claimat tivhen
interviewed in August 1995 he was pressured to rpecan
informant and threatened with deportation. As fas\wn fear
of being deported he obtained a false passpomm@ October
1995 he was arrested of suspicion of possessinge fal
documents and imprisoned on remand.

6. He was charged with the following offences €talkrom the
translation of the judgment of the Paris Court @pAal, more
fully set out in paragraph 2 [of the Tribunal’s el@hination]

“At Paris, Nanterre, and in the Lyon region, in ttwrse of
1994, 1995, 1996, specifically until October 1998 & any
event in France since an unspecified time, beeeralmer of
an association created or a grouping formed withew to
the preparation, taking the form of one or moreemat acts,



of acts of terrorism relating to an individual oollective
enterprise intended to seriously disrupt public eordby
intimidation or terror; in Paris, during 1995, andany event
since an unspecified time, made a fraudulent reptason
such as to adversely affect documents issued by a
department of the public administration for the gose of
attesting a right, an identity or a capacity orgm@nt an
authorisation, namely a passport in the name oieBGat

and an identity card in the name of Wane and wsihgithe
aforementioned document.

All of which offences referred to above were conettas
or in connection with an individual collective erggse
intended seriously to disrupt public order by intation or
terror.

7. The appellant was tried with others in June 1998hat
Tribunal de Grande Instance de Paris. He was ctaw/iof the
offence of falsifying administrative documents asehtenced
to six months in prison but acquitted of the oferd being a
member of an association or grouping formed withieav to

preparing acts of terrorism. However, the proseautppealed
against the Tribunal’s decision and the appeal veasd by the
Paris Court of Appeal. The Court overturned thguétal and
substituted convictions as imposing a total semgeoft two

years with an order that the appellant leave France

8. It made the following findings in respect of thgpallant. It
noted from the chronology of events that the appéllafter
arriving in France, waited until his tourist visach expired
before obtaining a residence permit. He did nokenan
asylum application until August 1995. After théniy of that
claim deportation was prohibited and, in the cauview, there
was therefore no justification for the possessidn faise
documents. The appellant had admitted having takeps to
obtain false documents, a false passport for hinasel a false
identity card for his brother, before the expirylhu$ residence
permit, the making his asylum application and mtenview
with the officers of the DST in August 1995. Itsvhe court’s
finding that it was clear that the appellant wasise the false
documents to travel clandestinely within and owsktance
and that the reason why he subsequently entrudted t
documents to his cousin was his fear that the Frepalice
would attend his home as a result of his activitred=rance
since his arrival in October 1992.

9. The appellant had said that he knew no one by éimeenof
Ali Drif but the court found that this was untruedause there
was evidence of contact between the appellant,Dalli and
another man, Mehdi Ghomri. The appellant had alaoned
not to know Ghomri but he was forced to admit that



recognised him when Ghomri had admitted that hewktre
appellant. The Court rejected the appellant’swcitiat he only
had a remote relationship with Ghomri, because dpgaeared
to be inconsistent with the appellant’s anxietyrtake contact
with him. Ghomri was found to be in contact witmamber of
the Lyons GIA group. The appellant had admittedrgatried
to obtain information about the circumstances of Bén
Fattoum, who had been questioned in relation to the
investigation of Karim Koussa, a member of the aLilGIA
group assigned to commit an attack on the Wazenhtaeket.
The appellant had not disputed that he was in comtdh Al
Touchent, the main leader of the group assignezbhomit an
attack on the market.

10. The Court held that:

“Although it is true, as the trial court statedthe judgment
appealed from, that the finding that AH was invalve and
possibly guilty of the attack on Algiers Airport 992 is not
within the competence of the French courts, anth@gagh it
is true) that his involvement cannot serve to distialthat he
was a party to a conspiracy relating to a terragerprise
operating in France in 1994 and 1995, this Courstnfind,
contrary to the trial court, that [the appellanthsvindeed
during that period and whilst he was in Franceclose
contact with men implicated in terrorist acts corted in
the Lyon region and in the north of France, and tmna
concern to ascertain whether his summons was inemion
with those of Ghomri and Kheder shows that theyphgéd
to a common organisation.

The Court therefore does not share the analystheotrial
court which led it to acquit him of the charge eirig party
to a conspiracy or to a grouping formed with a view
committing terrorist acts, and it was so that hal@¢dravel in
connection with unlawful activities of that orgaati®n or
grouping, where necessary to escape any investggati
which might be carried out by the French policeaagsult
of acts committed by that organisation or groupiimg
France, that the acts of falsification of admirastre
documents and use of falsified administrative doenis
found by the trial court were committed.

The terms of the judgment appealed from relatinipéoguilt
of the defendant shall therefore be set aside.

It shall also be set aside as regards the sentsmuz that
imposed by the trial court was not proportionatetlie
serious nature of the acts and the disruption tdipwrder.
The court is of the opinion that, by reason of nlag¢ure and
seriousness of the acts, only a non-suspended diaisto



sentence can be an appropriate penalty for thenadfe
committed by the defendant and shall set that seatat 24
months.  Further, as the presence of [the appkl@m

French territory is undesirable by reason of thesfdound

against him, and since the person concerned is ui@ta
and has been in France since 1992, definitive da{oon

shall be ordered by way of an additional penalty.”

11.No challenge was made to the expulsion order aadagpellant
travelled to the UK on 27 July 2001. He applied &sylum in

October 2001. In November 2001 a warrant for kisaglition was

issued in relation to the bombing of the airport Aigeria. The

appellant was remanded in custody. There werarauof hearings
at Bow Street Magistrates’ Court but on 14 Februafp2 the

Secretary of State decided not to issue authooitgroceed with the
extradition on the basis that the evidential b&miextradition was not
made out. The appellant was released from custady5 February
2002 and subsequently interviewed about his clamabkylum. His

application was refused for the reasons given icistEn letter of 8

March 2004 and the decision, the subject of thfgeah made was on
28 February 2006.”

In a letter dated T0September 2009 the Respondent explained the fmasthe
decision that the Appellant was excluded from retugtatus under Article 1F. In
summary, the letter made it clear that the exclusibthe Appellant under Articles
1F(b) and (c) was based on the findings of the ¢hré@ourt of Appeal.

The Tribunal’'s Determination

6.

The Appellant gave evidence before the Tribunale déntended that the hearing
before the Appeal Court in Paris was very short by inference unfair; and he
provided an innocent explanation for his possessibrialse documents and his
contact with the Algerians referred to in the Adp€aurt’s judgment. The Tribunal
was satisfied that the Appellant had received alfaaring before the Appeal Court;
and it did not believe the Appellant’'s explanatifmm his conduct. The Tribunal
therefore concluded that:

“There is no proper reason for us to revisit orpeso the
findings of the French Court.” (paragraph 30)

The Tribunal assessed “whether the appellant’s icbom in the French Court is
sufficient to show that there are serious reasonsdnsidering that the provisions of
Article 1F(b) and (c) are met” (paragraph 28) aghthe background of its statement
of “The Law” in paragraphs 23-27 of the determioati In paragraph 25 the Tribunal
referred to the decision of the Immigration App&abunal in Gurung v Secretary of
State for the Home Department [2003] Imm AR 115:




“25. In Gurung the Tribunal said that it would beowg to say
that an appellant only came within the exclusiaausks if the
evidence established that he had personally paated in acts
contrary to the provisions of Article 1F. If theganisation was
one whose aims, methods and activities were ex@lysi
terrorist in character, very little more would becassary.
Voluntary membership in such an organisation cobll

presumed to amount to personal and knowing paatiicip in

the crimes in question.”

Against this factual and legal background, théUinial rejected the submission made
on behalf of the Appellant that the proper infeeeta be drawn from his conviction
in France was simply that “he had been in possessidalse documents and knew
other Algerians who may or may not have been irswhin terrorist-related
activities.” The Tribunal said:

“31...That is not what the French judgment finds. The
appellant admitted to obtaining a false passparhiimself and
a false identity card for his brother. The Couwstdnthat after
the appellant had filed his asylum claim, depootatwas
prohibited by law and there was therefore no jicstifon for
possession of false documents. The appellant setimiaking
steps to obtain the false documents before theryexyi his
residence permit, making his asylum application ahd
interview with the DST who allegedly put pressuretom to
become an informant. The Court found that the aeabe
appellant gave to justify having the false Frenelsgport was
contradicted by the chronology of the alleged event

32. The Court also found it “clear that the appdllas to use
the documents to travel clandestinely within andsiole
France” and that the reason why he entrusted tidsements
to his cousin was his fear that the French policald attend
his home as a result of his activities in Francessihis arrival
in October 1992. The appellant had stated “fotate’ that he
knew no one by the name of Ali Drif but that wastrua
because there was evidence of contact betweenpiadlant,
Ali Drif and Mehdi Ghomri. The appellant had cladchnot to
know Ghomri but was forced to admit that he recegdihim
when Ghomri admitted that he knew the appellante Tourt
rejected the appellant's claim that he only hadeaate
relationship with Ghomri because that was incoaaistvith
how anxious the appellant had been to make comtidicthim
using a procedure requiring the involvement ofdister and a
radio station. Ghomri was found to be in contadthwa
member of the Lyon GIA group. The appellant adeaitirying
to obtain information about the circumstances of Bén
Fattoum someone who had been questioned in relaidhe
investigation of Karim Koussa who was a membethef Ltille



group apparently assigned to commit an attack oa th
Wazemmes Market. The appellant also admitteditbatas in
contact with Ali Touchent, the main leader of thidelLgroup
assigned to commit the attack on Wazemmes Market.

33.1t is therefore clear from the judgment of the Aglp€ourt
that it found that the appellant was “in close eghtwith men
implicated in terrorist acts committed in the Ly@gion and in
the north of France” and

“The court therefore does not share the analysiheftrial
court which led it to acquit him of the charge eirig party
to a conspiracy or to a grouping formed with a view
committing terrorist acts, and it was so that hgl@¢dravel in
connection with unlawful activities of that orgaati®n or
grouping; and where necessary to escape any iga&sts
which might be carried out by the French policeaagsult
of acts committed by that organisation or groupiimg
France, [that] the acts of falsification of admirasive
documents and use of falsified administrative doenis
found by the trial court were committed.”

34. The Appeal Court found that the appellant bgéahto the
same organisation as Ghomri and Kheder. He wasdftw be
party to a conspiracy or grouping formed with awiéo

committing terrorist acts and to have obtainedefalscuments
so that he could travel in connection with unlawdativities of
that group and could escape consequential invéisinga As a
result of its finding the French Court increased #éppellant’s
sentence from six months to two years.

35. We are therefore satisfied that the Frenchtodid not
simply find that the appellant knew or associateth weople
allegedly involved in terrorism but that he was winmly part
of a criminal conspiracy or grouping formed withvigw to
committing terrorist acts. These findings in awigment bring
the appellant within the definition set out in sbA¢f the 2006
Act of someone involved in acts of instigating oceuraging
or inducing others to commit, prepare or instigateorism.

36. Accordingly we are satisfied that there amgoss reasons
for considering that the appellant does come witkie

provisions of Articles 1F(b) and (c). His involvent and
connection with terrorist activities was voluntanyd the court
accepted that he had knowledge of the aims of thepg His

participation in and provision of assistance ratio planned
acts of terrorism in France in our judgment cledmtijng him

within the exclusion provisions.”



The Grounds of Appeal

9. In a nutshell, Mr. Husain QC submitted that thebtinal had materially erred in law
in concluding that the findings of the French Cowere of themselves sufficient to
bring the Appellant within paragraphs (b) and (€)Agticle 1F. The Tribunal had
failed to carry out a close examination of the Afgr#'s own role in the “criminal
conspiracy or grouping”, and thus the degree opkisonal responsibility. In respect
of paragraph (c), the Tribunal had misdirectedlfitty applying the approach in
Gurung which at the time of the Tribunal’s deteration had “oracular standing”, but
which had subsequently been disapproved in R (43.é8ka)) v Secretary of State
for the Home Department [2011] 1 AC 184, see pedlBrown at paragraph 29. In
respect of paragraph (b) the Tribunal had not agplihe proper threshold of
seriousness. The offence of which the Appelladteen convicted and sentenced to
two years imprisonment was not sufficiently seridoe a “serious” non-political
crime in the context of Article 1F(b).

Article 1F(c)

10. In paragraph 29 of his judgment in JS (Sri Lankayd. Brown said that the
proposition in Gurung referred to by the Tribumaparagraph 25 of its determination
(paragraph 7 above) was unhelpful. In paragraprend 31 he said:

“30. Rather, however, than be deflected into fagempting
some such sub-categorisation of the organisatiors, surely
preferable to focus from the outset on what ultehatmust
prove to be the determining factors in any casecjpally (in

no particular order) (i) the nature and (potengiadf some
importance) the size of the organisation and paeity that
part of it with which the asylum seeker was himselbst
directly concerned, (ii) whether and, if so, by whahe

organisation was proscribed, (iii) how the asylueeker came
to be recruited, (iv) the length of time he remdirnia the
organisation and what, if any, opportunities hd taleave it,
(v) his position, rank, standing and influence ihet
organisation, (vi) his knowledge of the organisaBowar

crimes activities, and (vii) his own personal inkehent and
role in the organisation including particularly viener
contribution he made towards the commission of evanes.

31. No doubt, as Stanley Burnton LJ observed enKh@ (Sri
Lanka) case [2009] Imm AR 674, paragraph 37, ifdeglum
seeker was

“an active member of [an] organisation that proraote
its objects only by acts of terrorism [there] valmost
certainly be serious reasons for considering teatds
been guilty of [relevant] acts.”

| repeat, however, the nature of the organisateeifiis only
one of the relevant factors in play and it is bistavoid
looking for a “presumption” of individual liability



11.

12.

13.

14.

“rebuttable” or not. As the present case amply alestrates,
such an approach is all too liable to lead thedi@acimaker
into error.”

Lord Brown summarised the position in paragrapha33pllows:

“Put simply, | would hold an accused disqualifiatar Article

1F if there are serious reasons for considering Votntarily

to have contributed in a significant way to the amigation’s
ability to pursue its purpose of committing warnoels, aware
that his assistance will in fact further that puegd

Lord Hope endorsed this approach: see paragrapf A& judgment. In paragraph
44 Lord Hope emphasised the need “for a close enation of the facts and the need
for a carefully reasoned decision as to precisdly the person concerned is excluded
from protection under the Convention.”

JS (Sri_Lanka) was concerned with paragraph (adrti€le 1F, but this Court has
decided that “the same criteria inevitably applyewlit is Article 1F(c) which is under
consideration”: see paragraph 47 of the judgmemilbiLJ (with whom Lord Justice
Rimer and Lady Justice Black agreed) in Secrethtate for the Home Department
v DD (Afghanistan) [2010] EWCA Civ 1407. In paraghs 48 and 49 Pill LJ cited
paragraphs 30, 31, and 38 of Lord Brown’s judgm@ee paragraphs 10 and 11
above).

In Bundesrepublik Deutschland v B and D (Cases ©0%@nd C-101/09) [2011] Imm
AR 190, the Court of Justice of the European Un(i@rand Chamber) decided that
the mere fact of membership of a terrorist orgameacould not automatically

exclude a person from refugee status under Artk2¢2) of the Qualification

Directive (paragraph 3 above). In paragraphs 9488ts judgment the Grand
Chamber said:

“[94] It follows from all those considerations thahe
exclusion from refugee status of a person who le&n [a
member of an organisation which uses terrorist oohs
conditional on an individual assessment of the ifpec
facts, making it possible to determine whether éhare
serious reasons for considering that, in the cand&his
activities within that organisation, that personsha
committed a serious non-political crime or has bgeiity
of acts contrary to the purposes and principlehefUnited
Nations, or that he has instigated such a crim&uoh acts,
or participated in them in some other way, withhe t
meaning of Article 12(3) of Directive 2004/83.

[95] Before a finding can be made that the groufals
exclusion laid down in Article 12(2)(b) and (c) Directive



15.

16.

17.

2004/83 apply, it must be possible to attributéh® person
concerned — regard being had to the standard abf pro
required under Article 12(2) — a share of the respulity

for the acts committed by the organisation in goesihile
that person was a member.

[96] That individual responsibility must be assekgethe
light of both objective and subjective criteria.

[97] To that end, the competent authority musster alia,
assess the true role played by the person concenni
perpetration of the acts in question; his positiothin the
organisation; the extent of the knowledge he hadyas
deemed to have, of its activities; any pressurehah he
was exposed; or other factors likely to have infledl his
conduct.

[98] Any authority which finds, in the course ofath
assessment, that the person concerned has — like D
occupied a prominent position within an organigatihich
uses terrorist methods is entitled to presumetb@tperson
has individual responsibility for acts committed Hyat
organisation during the relevant period, but it eréhveless
remains necessary to examine all the relevant
circumstances.”

On behalf of the Respondent, Mr. Payne submittattibth the Supreme Court in JS
and the Grand Chamber in B and D were concernddcases where there had been
no conviction. In the latter case the issue wasthdr membership of an organisation
that was on a list of “persons, groups and entitigslved in terrorist acts” compiled
pursuant to Common Position 2001/931/CFSP on thkcagpion of specific measures
to combat terrorism was, of itself, a sufficienbgnd for exclusion under Article
12(2) of the Qualification Directive. In the presease, the Tribunal's task was far
easier because the Appellant had been convictedhan@ribunal had concluded that
there were no grounds for re-opening the FrencheAp@ourt’s findings.

| readily accept that the fact of a conviction bgaurt may well make the task of
assessing whether a person falls within Articleniikch easier, but it will do so only
if the nature of the offence of which the persos baen convicted and/or the findings
made by the court are sufficient to enable theulr@ to reach a conclusion as to the
individual's “own personal involvement and role time organisation”, or the “true
role” played by the individual in the acts perpttdaby the organisation: see JS and B
and D (above).

In JS the claimant was a member of the LTTE. Tieess obvious factual distinction
between membership of a large organisation whichdmgaged at various times in
both lawful (political) and unlawful (terrorist) tgty, and the present case in which
the Appellant was found to be a member of an osgdioin or grouping whose only
purpose was terrorism, but JS makes it clear‘thatnature of the organisation itself



18.

19.

20.

is only one of the relevant factors in play”: sesr jhord Brown at paragraph 31
(paragraph 10 above); also B and D at paragragp&égraph 15 above).

If the underlying objective for the purpose of Alé 1F is to establish the individual's
personal role and responsibility, the nature of ghéticular offence with which this
Appellant was charged presents a problem. In ‘lfkrestigation and Prosecution of
Terrorists Suspects in France”, an independentrremonmissioned by the Home
Office, dated November 2006, Professor Jacquelioggsion says that the expanded
definition of terrorism in 1996:

“widened the scope of thmagistrates powers significantly,
allowing them to open investigations into thoseoimed with

terrorist organisations (within and outside Franoefore any
terrorist act had taken place ....This offence pudbesk the
boundary of criminality, enabling the judge to &ety much

earlier when no act has been committed, but wherstispect’
is perhaps buying materials, is in the very eathgss of
preparation towards a terrorist act, or is simgyagiating with
a group established to prepare acts of terrori@ven when the
judge is unable to identify a specific date ordgst target to
which these activities are linked.” (emphasis added

While it is true that the French Appeal Court dimt simply find that the Appellant

was in close contact with men involved in terroasts, it went further and concluded
that he belonged to a “common organisation”, it was necessary for the French
Appeal Court to form any view as to the Appellanttde in the “conspiracy or

grouping formed with a view to committing terroratts”, nor was it necessary to
establish that the group had carried out any pdaiigreparatory act: it was sufficient
that the conspiracy or grouping had been “formeth wai view to the preparation,
taking the form of one or more material acts, afsaaf terrorism ....” (emphasis
added).

It is not clear what “material acts” were reliedonpby the Appeal Court in allowing

the prosecutor’s appeal. The only specific conditicitouted to the Appellant was that
he falsified a French passport by affixing his gwotograph in place of the genuine
holder

“so that he could travel in connection with unlaivgtivities

of that organisation or grouping, and where necgdsaescape
any investigations which might be carried out bg #rench
police as a result of that organisation or grogpmFrance.”

The conviction relates to the falsification of adistrative documents. The Appellant
had also falsified a French national identity casd affixing a photograph of his

brother. While the Appeal Court found his exptamafor this unconvincing, it said

that “the actual circumstances in which his broihehlgeria was to use this falsified

document are unknown.”



21.

22.

23.

24,

25.

There can be no dispute that, as an instrumentaté policy, “nipping terrorism in
the bud” is eminently sensible. However, if thenenal law framed in aid of the
policy foils the aspiring terrorist’s intentions Weefore he has undertaken any, or
any significant, preparatory acts, then the consegel for the purpose of Article 1F
may well be that the offence of which he is coredigtat the outer boundary of
criminality, will not be an offence which is so mers as to exclude him from
protection under the Convention.

Mr. Payne submitted that although thdédmal had referred to Gurung, which was
the relevant authority at the time of its deterrtiorg it had not applied the
presumption: that voluntary membership of an orggtion whose aims methods and
activities were exclusively terrorist in nature wbhe presumed to amount to personal
and knowing participation in the crimes in questidde submitted that the Tribunal
had carefully analysed the French Appeal Courtiglifigs in order to determine the
Appellant’s “personal involvement and role” withime conspiracy or grouping.

| do not accept that submission for two reasonbsefit the Gurung presumption, the
facts found by the French Appeal Court (while adeguor the purpose of convicting
the Appellant of this particular offence under Ffecriminal law) were so sparse that
they did not enable the Tribunal to determine tippdlants “personal involvement
and role”, or “true role” in the grouping. The bafact that the Appellant was
knowingly part of a criminal conspiracy or groupirfgrmed with a view to
committing terrorist acts could not, unless thespreption was applied, have justified
the Tribunal’s conclusion in paragraph 35 of itsed@ination that the Appellant fell
within the definition in section 54(1) of the Immagion, Asylum and Nationality Act
2006 of someone involved in the acts of instigabngncouraging or inducing others
to commit, prepare or instigate terrorism. Theraswsimply no evidence of
instigation, encouragement or inducement.

Secondly, the Tribunal’s conclusion in paragraplhoBits determination (paragraph
8 above) echoes the presumption:

“[The Appellant’s] involvement and connection witérrorist

activities was voluntary and the [French] courtegated that he
had knowledge of the aims of the group. His pgditon in

and provision of assistance relating to planned atterrorism
clearly bring him within the exclusion provisions.”

The Appellant’s voluntary membership of a terrogstup with knowledge of its aims
meant that, without more, it could be concluded tma had not merely provided
assistance (by obtaining a false passport so thabtuld travel in connection with the
group’s activities) but had also participated iarpied acts of terrorism in France.
There was no evidence of participation or of aranplng, much less of any particular
plan.

The Tribunal is not to be criticised for applyingetpresumption in Gurung. It was
the relevant authority at the date of its detertimama However, in the light of JS, as
applied to Article 1F(c) cases by DD, it is nowasl¢hat this was a misdirection, and
the Tribunal erred in law in this respect. Thigoein respect of paragraph (c) would



not be material if the Tribunal did not err in caming that the Appellant was
excluded under paragraph (b) of Article 1F.

Article 1F(b)

26.

27.

28.

29.

30.

Before the Tribunal it was submitted that the Apg@ls conduct was not so serious
as to deprive him of protection under the Refugeev@ntion. Although the main

focus of this submission was upon the Appellantstention that he was merely
“someone who had had a nebulous connection witlerstivho may have been
involved in terrorist activities”, which was reject by the Tribunal, it was still

necessary for the Tribunal to consider whetheiwoffence of which the Appellant had
been convicted was a “serious” non-political crifoethe purpose of Article 1F(b).

The UNHCR Handbook on Procedures and Criteria feteBnining Refugee Status,
reedited in January 1992, having referred to thet fhat the term “crime” has
different connotations in different legal systersigtes that in the context of Article
1F

“a “serious crime” must be a capital crime or ayegrave
punishable act.”

Macdonald’s Immigration Law and Prac®eEdn. refers in paragraph 12.97 to the
guidance in the UNHCR Handbook and observes:

“However, the Secretary of State applies a far totleeshold
for the purpose of identifying what is a ‘seriousnrpolitical
crime’, drawing by analogy from the definition gfdrticularly
serious crime’ in the Nationality, Immigration aAdylum Act
2002, s. 72

The Respondent’s letter dated! 8&ptember 2009 referred to section 72 of the 2002
Act, and Mr. Payne accepted that the Respondentapplying a lower threshold for
the purpose of determining whether a crime wasri@se non-political crime than
that which had been suggested by the UNHCR. Hmgtdd that the guidance in the
UNHCR’s Handbook was not binding on domestic cquite Convention left the
issue of seriousness to be determined by the daresirts of the signatory states;
and the Respondent was entitled to rely upon thett&ble presumption in section 72
of the 2002 Act that a person convicted of an aféeand sentenced to at least two
years imprisonment would have been convicted okay‘ serious crime’.

| do not accept the submission that eaghatory state is free to adopt its own
definition of what constitutes a serious crime tiog purpose of Article 1F(b). In JS
Lord Brown recorded in paragraph 18 of his judgmiiat it was common ground
between the parties “that there can be only oreitrierpretation of Article 1F(a), an
autonomous meaning to be found in internationdierathan domestic law.” This
approach was endorsed by Pill LJ in DD in the candé Article 1F(c): see paragraph
47 of his judgment.



31.

32.

33.

34.

It seems to me that the same approach must apgharegraph (b) in Article 1F.
While the Convention leaves it to the domestic toaf the signatory states to decide
whether, in any particular case, a non-politicaineris “serious”, that determination
must be founded upon a common starting point dsetdevel of seriousness that must
be demonstrated if a person is to be excluded tr@rprotection of the Convention
by reason of his past criminal conduct.

Although the parties’ researches did nohtife any binding domestic authority on
the point, the proposition that signatory statesndb have an unfettered discretion
when deciding whether an offence is “serious” floe purpose of Article 1F(b) is
supported by academic authority. In The Refugednternational Law % Edn.
Professor Goodwin-Gill says:

“Each State must determiieat constitutes a serious crime,
according to its own standards up to a point, louthe basis of
the ordinary meaning of the words considered intextnand
with the objectives of the 1951 Convention. Giveat the
words are not self-applying, each party has soreerelion in
determining whether the criminal character of tppli@ant for
refugee status in fact outweighs his or her charaasbona
fide refugee, and so constitutes a threat to its iateonder.
Just as the 1951 Conference rejected ‘extraditiones’ as an
a priori excludable category, s hoc approaches founded on
length of sentence are of little help, unless eelab the nature
and circumstances of the offence. = Commentators and
jurisprudence seem to agree, however, that serivinses,
above all, are those against physical integrifg, dnd liberty.”
(page 176)

There would appear to be a degree of uniformity rgnithe commentators that the
Handbook sets the threshold at or about the codegtee of seriousness. Thus,
Professor Grahl-Madsen concluded in “The StatuRedfigees in International Law”

“As we see it, Article 1F(b) should only be appliedcases
where the person in question is considered guiltya onajor
offence (a ¢rime’ in the French sense of the word), and only if
the crime is such that it may warrant a really safsal
punishment, that is to say: the death penalty gridation of
liberty for several years, and this not only acaaydo the laws
of the country of origin, but also according to taers of the
country of refuge.” (page 297)

In “The Law of Refugee Status” Professor Hathawgrges with Grahl-Madsen:

“Atle Grahl-Madsen interprets this clause to mehat tonly
crimes punishable by several years’ imprisonmerd af



sufficient gravity to offset a fear of persecutionJNHCR
defines seriousness by reference to crimes whiclolve
significant violence against persons, such as hdmiaape,
child molesting, wounding, arson, drugs traffic,daarmed
robbery. These are crimes which ordinarily warraavere
punishment, thus making clear the Convention’s cament
to the withholding of protection only from those avihave
committed truly abhorrent wrongs.” (page 224)

35. Professor Gilbert in “Current issues in the appiara of exclusion clauses”, a
background paper commissioned by the UNHCR, pauntghat the statement in the
Handbook is not supported by authority in interoadil or domestic law, but suggests
that while capital crimes may not in and of themeaglbe a sufficient test, “offences
of sufficient seriousness to attract very long @e@si of custodial punishment might
suffice to guide states as to what might fulfilidie 1F(b).” (page 449)

36. In a statement provided to the Grand Gjeanmn the B and D case, the UNHCR set
out its view as to the seriousness of the actsreoviey Article 1F, as follows:

“All the types of criminal acts leading to exclusiainder
Article 1F of the 1951 Convention involve a highgtee of
seriousness. This is obvious regarding Articlealnd (c),
which address acts of the most egregious nature asi¢war
crimes” or “crimes against humanity” or “acts camyr to the
purposes and principles of the United Nations”. ligiht of its

context and the object and purpose of the exclugrunds
highlighted above, a “serious non political crimedvered by
Article 1F(b) must also involve a high threshold grfavity.

Consequently, the nature of an allegedly excludaale the
context in which it occurred and all relevant cimatances of
the case should be taken into account to assedbavtibe act
is serious enough to warrant exclusion within theamng of
Article 1F(b) and 1F(c).” (paragraph 2.2.1)

37. The four questions answered by the Grahdntber in_B and D did not directly
address this issue, but the Grand Chamber didhspgragraph 108 of its judgment:

“[108] Exclusion from refugee status on one of gheunds laid
down in Article 12(2)(b) or (c) of Directive 20088as stated
in respect of the answer to the first questionjnked to the
seriousness of the acts committed, which must beuoh a
degree that the person concerned cannot legitiynal@im the
protection attaching to refugee status under Agtit{ld) of that
directive.”
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39.

40.
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In paragraph [109] of its judgment the Grand Chandseepted the submission of,
inter alia, the UK Government, that Article 12(2y dhot require a proportionality
assessment, but it did so upon the basis thatdhmpetent authority would already
have undertaken an assessment of the seriousntéss axfts committed by the person
concerned and of that person’s individual respalitsibso that “a fresh assessment of
the level of seriousness of the acts committedmvadsequired.” It is clear, therefore,
that for the purpose of Article 12(2)(b) or (c) thenust be an assessment of the level
of seriousness of the acts committed, and the is@r@ss must be of such a degree
that the offender cannot legitimately claim refugesus.

The Tribunal did not give separate consideratiopamgraphs (b) and (c) in Article
1F. While terrorism is a grave international thyeaerely labelling an offences a
terrorist offence is not sufficient, of itself, &stablish that the offence is a serious
offence for the purpose of Article 1F(b). Therens discussion in the Tribunal's
determination of either the seriousness of thidiqadar terrorist offence, or the
appropriate threshold of seriousness for the p@rpbs#rticle 1F.

While | would accept that an offence which car@esaximum sentence of 10 years
imprisonment is capable of being the kind of offenghich warrants “severe” or
“really substantial” punishment, or which attraetSvery long period” of custodial
punishment, the fact that this Appellant was sesgdnto 2 years imprisonment
suggests that such facts as were found in respdis particular offence placed it at
the lower end of seriousness of this kind of offenc

| do not overlook the fact that the Appeal Couitighat the original sentence of six

months imprisonment was “not proportionate togbeous nature of the acts and the
disruption to public order”, and was of the opinitiat “by reason of the seriousness
of the acts” only a non-suspended sentence wao@apaie, but these observations
are simply a reflection of the fact that “serioussieis bound to be a relative concept
when a domestic court is considering the apprapsantence for a particular offence.
Nor do | overlook the fact that “definitive depdrtan” was ordered as an additional

penalty.

Taking all of these factors into account, | do mee how it could have been
concluded on the basis of the very limited findimgghe French Appeal Court that
the particular offence of which this Appellant wasvicted crossed the threshold of
seriousness for the purpose of Article 1F(b), a# threshold has been variously
described by the academic commentators referred fmaragraphs 32-36 (above).
Further discussion of the threshold is unnecedsecguse there is another, fatal, flaw
in the Tribunal’s reasoning.

Even if the Tribunal had considered the seriousnésse Appellant’'s offence in the
context of the appropriate threshold of seriousih@sthe purpose of paragraph (b) of
Article 1F, it would have done so in the contextitsf conclusions in respect of
paragraph (c) of Article 1F, and those conclusieritbat the Appellant was someone
who had been involved in acts of instigating orameaging or inducing others to
commit, prepare or instigate terrorism (paragraph and was someone who had
participated in and provided assistance relatinglanned acts of terrorism in France
(paragraph 36) — were reached, and could only baee reached, by the application
of the, now discredited, Gurung presumption: smagraphs 22-24 above. Thus, the




Tribunal’'s erroneous approach to paragraph (c)llyaiafected its conclusion in
respect of paragraph (b) of Article 1F.

Conclusion

44,

| would allow the appeal, and invite the partiaghsissions as to the proper disposal
of the appeal.

Lord Justice Rix:

45,

| agree that, as explained by Lord Justice Sullivae critical flaw in the Upper
Tribunal's determination was its application of thew discredited Gurung
presumption. Subject to that, | agree with LordtidesWard’s concerns over the
guestion of what is “serious”. | therefore agreatttihe matter should be remitted to
the Upper Tribunal and their expertise. Indeedavenbeen left uncertain as to the
gravamen of the offence of which AH was convictgdtlite French court of appeal.
On the one hand, a sentence of two years, ser®iissa(but | do not even know if it
represents what in England would be a sentencsmf/éars or four years (two years
to serve)), is not at the higher end of possibleesees for terrorist activities. On the
other hand, any involvement in terrorist relatedivity may be thought of as
particularly worrisome. Yet again, | have founchdrd to assess the findings of the
French court. Mr Husain QC has submitted that they to be understood as
amounting to little, if anything, more than guily lassociation. On another possible
view, however, those findings are very serious éujeviz that AH was not simply in
close contact with but committed to assisting atheall part of a common
organisation, in terrorist activities such as aackt on the Wazemmes Market: see the
findings cited from the French court of appeal arap 10 of the Tribunal's
determination, set out above within para 4 of tldgment of Sullivan LJ.

Lord Justice Ward:

46.

47.

It may seem astonishing to many that the Frencit€avere able to seek to exclude
this appellant but that the United Kingdom may béged to tolerate his presence in
our midst. How could that come about?

The appellant is now a stateless person, formdrAdgerian nationality. In 1993 he

was convicted in Algeria of being involvement irbambing at the Algiers Airport

and in his absence he was sentenced to deathheAinhe of that trial he was in

France. On 22nd October 1999 he was convictedande of being a member of an
association created with a view to the preparatibacts of terrorism, sentenced to
two years imprisonment and made subject to an sixeiuorder. He arrived in the
United Kingdom on 27th July 2001 and claimed asylurhat claim was rejected, not
because he did not have a well-founded fear ofeget®on if returned to Algeria

where he faced execution, but because he was extlitdm the protection of the

Refugee Convention by Article 1F(b) and/or (c) whipoovide:

“The provisions of this Convention shall not apgly any
person with respect to whom there are serious nsasor
considering that:
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49.

50.
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@) ...

(b) he has committed a serious non-political criougside
the country of refuge prior to his admission tottbauntry
as a refugee;

(c) he has been guilty of acts contrary to the pses and
principles of the United Nations.”

That decision taken by the Secretary of State walseld by the Asylum and
Immigration Tribunal on 26th October 2009. The @@mt now appeals to this
Court.

Through no fault of their own, the Senior ImmigoatiJudges Latter and Lane erred
because the decision upon which they relied andnupbich they based their
approach, namelyGurung v SSHD [2003] Imm. A.R. 115, was subsequently
disapproved of by the Supreme CourRifJS) (Si Lanka) v Home Secretary [2010]
UKSC 15, [2011] 1 A.C. 184. | am therefore consid to allow the appeal and
would remit the matter back to the Tribunal forther hearing.

If we are to send it back for re-hearing, we shdale the Tribunal absolutely free
to decide where the line is to be drawn and | wawdtiwish to express any view as to
whether or not the appellant falls within or outwiither limb of Article 1F. The
guestion is whether we can give any helpful guidaas to the meaning of the words
“serious crime” in Article 1F(b).

Being an international convention, it must be giemnautonomous meaning. They
are ordinary words and should be given their omyinmiversal meaning. “Crime”
surely means any illegal act punishable at law.

Furthermore, in my judgment, “serious” needs nahier qualification. Where further
qualification is required, the Convention givescibmpare Article 1F(b) with Article
33.2 which refers to “a refugee ... who, having beenvicted by a final judgment of
a particularly serious crime, constitutes a danger to the commuadfithat country”,
with the emphasis added by me. The same distmciso drawn in the EU
Qualification Directive 2004/83/EC between Artidlé (“committed a serious crime”)
and Article 21 (“convicted ... of a particularly seus crime”).

Although an ordinary word, “serious” has shadesm&aning and the appropriate
colour is given by the context in which the wordused. What may be serious for
one purpose may not be serious for another. Theexbhere is that the crime which
the refugee has committed must be serious enouglstify the withholding of the
protection he would otherwise enjoy as a personnigaa well-founded fear of
persecution and owing to such fear is unwillingat@il himself of the protection of
the country of his nationality or to return to theuntry of his former habitual
residence. This seems to be the view of the Gi@hdmber inBundesrepublik
Deutschland v B (C-57/09) and D (C-101/09) [2011] Imm. A.R. 190 expressed with
regard to Articles 12(2)(b) and (c) of the Europdairective but, it seems to me,
equally apposite for the Refugee Convention:
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“108. Exclusion from refugee status on one ofgh@inds laid
down in Article 12(2)(b) or (c) of Directive 200488... is
linked to the seriousness of the acts committed¢lwmust be
of such a degree that the person concerned caegititiately
claim the protection attaching to refugee statudeurArticle
2(d) of that Directive.”

Beyond that | would not go. Like Lord Brown of Batunder-Heywood at paragraph
39 of JIS(Si Lanka),

“It would not, | think, be helpful to expatiate upérticle 1F’s
reference to there being “serious reasons for densig” the
asylum-seeker to have committed a war crime.”

| certainly do not find it helpful to deteine the level of seriousness by the precise
sentence of imprisonment that may have been impoped the accused. Sentence
is, of course, a material factor but it is not aadienark. In deciding whether the
crime is serious enough to justify his loss of potibn, the Tribunal must take all
facts and matters into account, with regard torthieire of the crime, the part played
by the accused in its commission, any mitigatingaggravating features and the
eventual penalty imposed. | would leave that dewito the good sense of the
Tribunal.



