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Lord Justice Richards :

1.

This case concerns bail proceedings in the contéxtippeals to the Special
Immigration Appeals Commission (“SIAC”) under thpe8ial Immigration Appeals
Commission Act 1997 (“the 1997 Act”) against demis to deport persons on
grounds of national security. Such proceedingssalgect to article 5(4) ECHR and
its implicit procedural requirements. R (Cart) v Upper Tribunal, R (U) and (XC) v
Special Immigration Appeals Commissif#009] EWHC 3052 (Admin), [2010] 2
WLR 1012 (to which | will refer as Cart’) the Divisional Court held that the
standard of disclosure thereby required is the sasrtbat laid down by the European
Court of Human Rights iA v United Kingdonf2009) 49 EHRR 29 for challenges to
detention under the Anti-Terrorism, Crime and Segukct 2001. The issue in the
present case is whether a different approach applieen SIAC has already reached
findings in the deportation appeal that the appelia a danger to national security.
In particular, where those findings are contairred closed judgment or are based on
closed material, is SIAC entitled to rely on them subsequent bail proceedings
without disclosure of the underlying material incaance with the article 5(4)
standard laid down iA v United KingdonandCart?

Factual background

2.

The claimant, BB, is an Algerian national who hasd in the United Kingdom since
1995. In 1999 he claimed asylum on grounds of éé&ine Algerian state authorities.
In September 2005 he was arrested and served witecision to deport him to
Algeria on grounds of national security; and hidieaasylum claim was refused. He
appealed to SIAC, on asylum and human rights greuadainst the deportation
decision.

BB’s appeal was one of a number of related casesidered by SIAC and, on further
appeal, by the Court of Appeal and the House ofltorn the reports of the cases BB
is sometimes referred to as RB. Other appellamthided U and Y (who is also

referred to in the reports as MT).

On 5 December 2006 SIAC dismissed BB'’s appeal, lodng inter alia that he was
a danger to national security and that it wouldirbéhe public good for him to be
deported. The open judgment on this point statatthe reasons for the conclusion
were set out in the closed judgment and could daydiscerned from the closed
judgment. Appeals in the related cases were adsoissed.

On 30 July 2007 the Court of Appeal gave judgmenappeals by BB, U and Y
against SIAC’s decisions. The judgment is reporader the titleMT (Algeria) v
Secretary of State for the Home Departn{@607] EWCA Civ 808, [2008] QB 533.
The court upheld the principle of use of closedenal by SIAC in a deportation
appeal and rejected BB’s appeal against SIAC'ssiatithat he was a danger to
national security, but remitted the matter on aapof form (relating to the fact that
SIAC’s open judgment had merely recorded the clodedision without further
elaboration) and for reasons given in a closedmely. The cases of U and Y were
also remitted to SIAC.

BB and U appealed to the House of Lords againsCinart of Appeal’s judgment of
30 July 2007 on the issues of principle concerrimg use of closed material in
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deportation appeals. Those further appeals weraisised on 18 February 2009, in a
judgment reported under the titRB (Algeria) v Secretary of State for the Home
Departmen{2009] UKHL 10, [2010] 2 AC 110.

In the meantime, SIAC heard BB’s appeal as remitbatiby the Court of Appeal. In
a judgment of 2 November 2007 it again dismissedaphpeal, but opened parts of the
previously closed judgment on the national secur#tjue. The opened parts,
amounting to some two pages, referred to the FattBB had been a regular attender
at Finsbury Park Mosque and had sided with thediaaif worshippers at the mosque
of which the leader or figure-head was Abu Hamzates that SIAC was satisfied
that he had enjoyed ready access to Islamist eidteiat times when they were active
in the United Kingdom which could not be explainedvay as unfortunate
coincidences; and gave details of material reveated search of BB’'s home which
had assisted SIAC to determine the nature of hitvitkes. Among the items
recovered were a DHDS stamp (DHDS was listed byliNein November 2003 as
having terrorist links), the most likely explanatior possession of it being that BB
himself used it for DHDS purposes or held it faners to use; and a laptop on which
certain programs, called the Eraser and Historyg{dgrams, had been installed and
deleted almost without trace.

SIAC’s decision of 2 November 2007 dismissing BB&nitted appeal was the
subject of a further appeal, on limited groundghe Court of Appeal, but that appeal
was dismissed on 29 July 2010 in a judgment alstirdgwith several linked cases:
seeW (Algeria) v Secretary of State for the Home D&pant[2010] EWCA Civ
898. An application for permission to appeal te thupreme Court against that
decision is pending.

In addition, an application has already been lodgsith the European Court of
Human Rights on a precautionary basis, contendnag BB’'s deportation appeal
proceedings have been in breach of the ECHR. dpyalication is stood out pending
conclusion of the domestic proceedings.

That is the history of the substantive appeal pdo®s. | turn to consider BB'’s ball
position. The question of bail has become incregigiimportant with the lapse of
time pending conclusion of the domestic proceedarg$the “practical certainty”, as
SIAC expressed it in one of its bail decisions,t tthee European Court of Human
Rights will thereafter give an indication under i8¢ 39 requesting the United
Kingdom not to deport BB until it has determined application to that Court.

BB was held in immigration detention from 15 Sepbem2005 to 22 April 2008.
During that period applications for bail were refdson three occasions, in December
2005, February 2007 and August 2007, essentiallgronnds of the (undisclosed)
national security case against him. In April 2088 Secretary of State withdrew
objections to bail but sought a strict curfew oouwrds of the (undisclosed) national
security case and the risk of absconding. Bail grasted on the basis of a 20 hour
curfew. The period of the curfew was reduced ivé&ober 2008 to 18 hours.

In March 2009 SIAC heard an application by the 8y of State to revoke the balil
of BB, among others, on the ground that the juddgnoérthe House of Lords iRB
(Algeria) (see above) led to an increased risk of abscondingts judgment of 20
March 2009 SIAC held that the Secretary of Stats emtitled to rely on closed
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material for the purposes of the bail proceedingsefused the Secretary of State’s
application in relation to BB, holding that as loag legal proceedings remained in
being it was unlikely that BB would abscond andtttiee risk posed by him to
national security had not changed. The applicatias granted in the case of U.

U sought judicial review of SIAC’s revocation ofshbail. In its judgment of 1
December 2009 iCart (see above) the Divisional Court held that bailisieas by
SIAC were amenable to judicial review and, for memsdiscussed further below, that
the procedural requirements of article 5(4) werhgbhat SIAC had erred in basing its
decision in respect of U wholly on closed evidendde revocation of U’s bail was
guashed.

Thereafter, for reasons given in a judgment date@®@@cember 2009, SIAC acceded
to a fresh application by the Secretary of Statetlie revocation of U’'s bail. The
reasons referred to SIAC’s assessment in an earien judgment of the threat to
national security posed by U, stating that of aAG appellants he was the one who
posed the greatest risk to national security iMeee to abscond; and there was a real
risk in current circumstances that he would abscdnde-admitted to bail. An
application for judicial review of that decision svdismissed by the Divisional Court
on 27 April 2010: sed& (U) v Special Immigration Appeals Commiss[@010]
EWHC 813 (Admin). The court held that SIAC had a&med loyal to the judgment
in Cart and that its decision to revoke bail did not rety and was uninfluenced and
unaffected by, closed material.

Meanwhile, in May 2009, BB applied to SIAC to vdrg bail, principally to reduce
the curfew from 18 hours to 14 hours a day. Ineaision of 24 June 2009 SIAC
made minor changes to his bail but maintained t&ehaur curfew, save for a
reduction to 16 hours on Saturdays. There hasegulesitly been some further
relaxation of the curfew, in bail conditions impdsen 2 November 2010, but the
curfew is still stricter than sought by BB.

On 24 July 2009 BB applied for permission to apfally judicial review of SIAC’s
bail decision of 24 June. The claim was stayeddimgnthe Divisional Court’s
judgment inCart. In due course directions were given for a “rbligp” hearing,
which was the basis on which the matter came ohdaring before us. At the outset
of the hearing we granted permission to apply fatigial review. The hearing
therefore became the hearing of the substantivigcagipn.

Before | explain the issue in the case any furtiievill be helpful to turn to the wider
legal background concerning the impact of arti¢) Bn the use of closed material in
proceedings relating to deprivation of liberty.

Legal background

18.

In A v United Kingdon{cited above) the Grand Chamber of the Europeant@diu
Human Rights consideradter alia whether the procedure in the domestic courts for
challenging the applicants’ detention under thei-Aetrorism, Crime and Security
Act 2001 complied with the requirements of artis(d). A particular issue concerned
the procedure on an appeal to SIAC against ceatifin by the Secretary of State that
he believed a person’s presence in the United Kingdo be a risk to national
security and that he suspected the person of bamngternational terrorist. The
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procedure involved consideration of closed matesaich could not be seen by the
applicants or their legal advisers but was disaddsea special advocate appointed to
act on their behalf.

In its discussion of general principles the Coudtes] that the requirement of
procedural fairness under article 5(4) “does ngiase a uniform, unvarying standard
to be applied irrespective of the context, factd amcumstances” and that it is not
always necessary that an article 5(4) procedurateaded by the same guarantees as
those required under article 6 for criminal or klitigation (para 203). But when it
came to applying the principles to the facts thei€beld that in the circumstances,
and in view of the dramatic impact of the lengthgpdvation of liberty on the
applicants’ fundamental rights, “art 5(4) must impsubstantially the same fair trial
guarantees as art 6(1) in its criminal aspect”d#7). It was essential that as much
information about the allegations and evidencerejaach applicant was disclosed
as was possible without compromising national sgcor the safety of others; and
where full disclosure was not possible, article)5@Quired that the difficulties this
caused were counterbalanced in such a way thataggudicant still had the possibility
effectively to challenge the allegations against [para 218). Having referred in this
connection to the role of SIAC and of the speaiblaate, the judgment continued:

“The Court further considers that the special adt®aould
perform an important role in counterbalancing theklof full
disclosure and the lack of a full, open, adversdréaring by
testing the evidence and putting arguments on betialhe
detainee during the closed hearings. Howetlee, special
advocate could not perform this function in any fukevay
unless the detainee was provided with sufficiefdrmation
about the allegations against him to enable hirgit@ effective
instructions to the special advocaM/hile this question must
be decided on a case-by-case basis, the Court velsser
generally that, where the evidence was to a langenée
disclosed and the open material played the predamhirole in
the determination, it could not be said that thpliapnt was
denied an opportunity effectively to challenge the
reasonableness of the Secretary of State’s belgtsaspicions
about him .... Where, however, the open material consisted
purely of general assertions and SIAC'’s decisionpbold the
certification and maintain the detention was basetely or to

a decisive degree on closed material, the procddura
requirements of art 5(4) would not be satisfidgara 220,
emphasis added).

In Secretary of State for the Home Department v AE3N2009] UKHL 28, [2010]

2 AC 269, a case about non-derogating control erderder the Prevention of
Terrorism Act 2005, the House of Lords held that shme approach must be applied
to the procedure for determining under s.3(10)hatt tAct whether the Secretary of
State had reasonable grounds for suspicion thatctimtrolee was or had been
involved in a terrorism-related activity. Lord Rips of Worth Matravers, giving the
leading judgment with which the other members ef itouse agreed, stated at para
59:
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“... | am satisfied that the essence of the Grandn@iea's

decision lies in para 220 and, in particular, ia thst sentence
of that paragraph. This establishes that the ota@rmust be
given sufficient information about the allegatioamgainst him

to enable him to give effective instructions inaten to those
allegations. ...

Lord Hope referred to this as “the bottom linetleg core irreducible minimum?” (para
81).

Lord Brown of Eaton-under-Heywood, at para 113, leasised the difference
between, on the one hand, the regimes under coasatein that case and iA v
United Kingdomand, on the other hand, the appeal jurisdictiorr@sed by SIAC
under the 1997 Act, which was beyond the reachtmi@ 6 and where the House had
recently rejected an attack on the use of closaénmd inRB (Algeria)(see above).

It should be noted, however, thRB (Algeria)was not concerned with issues of
detention or bail under the 1997 Act. The impartaaof that was emphasised by Lord
Phillips inRB (Algeria)itself. He observed at para 75 that issues sutlaibhgngage
different articles of the Convention which may gawith them differing requirements
as to procedural fairness, but that no issue aticgl to the refusal of bail arose in the
present appeals. At para 90 he stated:

“In the proceedings before SIAC neither of the dlppés made
an independent challenge of his detention as opptsehe
decision to deport him. For this reason | do mmsider that
the procedural requirements of article 5(4) appliedthose
proceedings. For the same reason there is no nmetie
argument that the appellants’ right to liberty wagsssue and
that, in consequence, article 6 was engaged.”

The approach to be adopted in bail proceedingsruhdel997 Act in the light oA v
United Kingdomwas considered by SIAC in its judgment of 20 Mag€l®9 on the
Secretary of State’s applications to revoke thé #laBB, U and others, to which |
have referred above. In that judgment, especatllgara 15, Mitting J put forward
various points of distinction frorA v United Kingdonmn reaching the conclusion that
reliance could be placed on closed material eveit Was determinative of the
outcome.

His analysis did not commend itself to the DivisbiCourt inCart, where it was
found that SIAC had acted in breach of article S@)elying wholly on closed
evidence for the revocation or refusal of bail. lsald, with whom Owen J agreed,
examined the judgments i v United Kingdomand in Secretary of State for the
Home Department v AF (No,3et out a central part of the reasoning in parafl
Mitting J's judgment of 20 March 2009, rejectedwargents for the Secretary of State
that the context required a less stringent proadstandard than iR v United
Kingdom and concluded at para 112:

“In the result it is, in my judgment, impossiblefiod a legally
viable route, somehow navigating betwéeand AF, by which
to conclude that in bail cases a less stringenicquhoral
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standard is required than that vouchsafed.inn my viewAF
obliges us to hold that the selfsame standard egplnd
Mitting J's points of distinction set out at par® bf his
judgment inU must be regarded as erroneous.”

The principle inSecretary of State for the Home Department v AE3Nwas since
been applied in other contexts too: 3eeiq v Home Officg2010] EWCA Civ 462,
[2010] ICR 1034 (an issue of disclosure in a claindiscrimination on the ground of
race and religious belief) arBank Mellat v Her Majesty’s Treasuf2010] EWCA
Civ 483, [2010] 3 WLR 1090 (the standard of disalesrequired in an application to
set aside a decision to make a direction imposingntial restrictions under the
Counter-Terrorism Act 2008).

The issue in the present case

26.

27.

28.

It might be thought that the judgment@art left little scope for argument about the
use of closed material in bail proceedings befdA&CS But the parties accept that
there is an unresolved issue. It arises in thig.wa para 15 of SIAC’s judgment of
20 March 2009 Mitting J stated:

“We are determining whether an appellant who hasbeund
to pose a risk to national security should, inligkt of current
circumstances, have his bail revoked. We areledtio decide
that issue by relying on our findings in the mappeal and to
do so without giving the appellant the opportunitf

challenging those findings, by reference to matavisich was
properly withheld from him in the main hearing.”

In other words, SIAC considered that in bail praiegs post-dating its substantive
decision in the deportation appeal it was entittedely on the findings contained in
the substantive decision notwithstanding that thinsgings were based on closed
material which the appellant had not had an oppdstdo challenge.

SIAC adhered to that view even after the judgmantart. In its judgment of 21
December 2009 on the fresh application for the cation of U’s balil, it indicated at
para 9 that it would adopt a precautionary apprdacny application for bail by an
appellant in relation to whom a deportation ordad lbeen signed; but this was
subject to two provisos, the first of which wasttha

“it will not be necessary to revisit the grounds fimding that
he posed a risk to national security, whether thgminds
were open or closed or both. Nothing in the judgied the
Divisional Court in Cart] undermines that premise.”

Accordingly, in the present judicial review proceegs SIAC refused to consent to an
order quashing the bail decision under challengging thatCart did not determine
the only question relevant to SIAC’s approach toBiail application: “was SIAC
entitled to rely on its (undisclosed) findings ita Judgment on his appeal against the
notice of intention to deport him, in setting hallzonditions?”
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The Secretary of State has picked up the pointamavith it. It is not conceded that

reliance was in fact placed or would have to beegieon the closed judgment in BB's
bail proceedings: the part of the closed judgnogr@ned up by SIAC in November
2007 might be sufficient, and it also shows tharé¢hwas disclosure of some of the
national security case against BB in the prior appeoceedings. But it is accepted
that the remaining part of the closed judgment @ttens underlying it may be

relevant to the outcome and that a decision optivat raised by SIAC is desirable.

The parties’ submissions

30.

31.

32.

Mr Southey QC submits that the core minimum stashadirdisclosure applicable to
bail proceedings pursuant to the requirementstafl@rs(4), as vouchsafed @art,
cannot be avoided by carving out a narrow excephomespect of SIAC’s judgment
on the substantive deportation appeal. An appelfaost be given sufficient
information to enable him to give instructions widgard to the key allegations relied
on for the revocation or refusal of bail or the osjgion of conditions. He may wish
to challenge those allegations or to make submissas to the weight that should be
placed on them or to argue that circumstances blaaeged, but he cannot do any of
this without knowing the gist of the allegation#rticle 5(4) is violated where a
decision involving restrictions on liberty is based a case in respect of which the
core minimum standard of disclosure has not beeengior is based on findings made
in proceedings to which that standard did not appiyis therefore not open to SIAC
to rely in the bail proceedings on a closed judgmerthe deportation appeal, or on
findings made in the deportation appeal on theshafstlosed material, without giving
the appellant sufficient disclosure in accordandd whe article 5(4) standard for the
purpose of the bail proceedings.

For the Secretary of State, Mr Tam QC submitsffiecg that a substantive judgment
in the deportation appeal can be relied on withth& need for disclosure, in
accordance with the article 5(4) standard laid dowA v United KingdonandCart,

of closed reasons or of closed material underlyregcourt’s findings. The judgment
is a final decision of a court of competent juredain in proceedings which were
themselves fully compliant with domestic law ané tlequirements of the ECHR.
The judgment is binding in those proceedings, arcdmnot be right for the issue of
bail to be used as a back-door means of undermiimdgngs properly made in the
substantive appeal. It must be open to SIAC te @tcount of the judgment when
subsequently considering the issue of bail. Ansl thust be the case irrespective of
whether the substantive appeal proceedings wowe bamplied with article 6 if,
hypothetically, that article had applied to them.

Mr Tam also points to the practical difficulty anpossibility of determining after the
event whether the substantive appeal proceedingsdwave complied with article 6
or of carrying out a subsequent article 5(4) exeran the final judgment in those
proceedings. The judgment contains a single, caitgpgonclusion as to the risk to
national security, with open and closed reasomsnaly be difficult or impossible to
identify precisely how much in the closed reasomrs Ibeen relied on for the
conclusion. Where reliance has been placed ordlosaterial, it may be difficult or
impossible to determine whether there was sufftciiaclosure of the underlying
allegations for compliance with article 6 (had jfpéed) or what precise degree of
further disclosure would have been necessary feh ssompliance. In practice,
therefore, SIAC would not know which parts of itsal judgment could be relied on
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in subsequent bail proceedings without furtherldmare for article 5(4) purposes. In
those circumstances the bail proceedings wouldupnds a re-run of the substantive
appeal but with further disclosure of the undedyievidence or allegations,
effectively requiring SIAC to disregard its judgni@m the substantive appeal and the
conclusion it had already reached in that judgmeniis would be highly artificial
and anomalous. There is no reason why mattersriymae a legitimately closed
judgment should become disclosable merely becdgseppellant has applied to vary
the terms of his bail pending deportation.

Thus it is said that the fact of the judgment ptatee case in a separate category.
That the requirements of article 5(4) can vary atiog to context is well established
(see e.gA v United Kingdompara 203). The context here is different fromt ih A

v United Kingdonand justifies a different approach to disclosure.

A further element in Mr Tam’s submissions is thapallants would actually be
disadvantagedf SIAC were unable to take its closed findingsoiraccount. To
justify detention in the present context, artic(@)&) ECHR requires only that action
is being taken with a view to deportation. Ingte-Cart judgment of 20 March 2009,
at para 11, SIAC explained that it had neverthetggsoached the matter in practice
on the basis that an appellant should have therappty of contending that the risk
posed by him to national security or the risk ahhabsconding was not such as to
require him to be detained throughout the procegdibut that affording him that
right came at a price, namely that to evaluateeeittsk it would almost always be
necessary for SIAC to receive closed evidence afmrmation. In its pos€art
judgment of 21 December 2009 in relation to U, Slagknowledged that that “vital
tool” was no longer available to it and, whilst icating a reluctance to abandon
altogether the attempt to assess the two risksninndividual case, said that a
“precautionary approach” would be adopted. Itnmecessary to set out how SIAC
envisaged that such an approach would operate riougadifferent situations. In
relation to a person in the position of BB, howevehave referred already to the
proviso, which lies at the heart of the presentceedlings, that “it will not be
necessary to revisit the grounds for finding thatposed a risk to national security,
whether those grounds were open or closed or boMf.Tam submits that if that
proviso cannot lawfully be applied the practicaluk will be that appellants are more
likely to be kept in detention pending deportati@ubject always to the separate
principle laid down irR v Governor of Durham Prison, ex p. Hardial Sif@B84] 1
WLR 704 that an appellant cannot lawfully be degdifior longer than is reasonably
necessary for the purpose of deportation beingtefts.

Discussion

35.

In my judgment, the article 5(4) procedural stadd&id down inA v United
Kingdomand held inCart to apply to bail proceedings under the 1997 Actliapp
equally after SIAC has given judgment in the sufitbte appeal as it does at an
earlier stage in the appeal proceedings. Althahghparticular issue now before us
did not arise for decision i@art, the thrust of the Divisional Court’s reasoninghat
case — rejecting a number of arguments by Mr Tahlibar a marked resemblance to
some of those advanced before us — points straaglgrds a uniform approach. | do
not accept that a judgment in the substantive dgpeaeedings falls into a special
category. The post-judgment context remains esdgnthe same as the pre-
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judgment context and is certainly not sufficierdifferent to warrant a fundamentally
different approach to the application of articld)5(

The article 5(4) requirement that a person muggiben sufficient information about
the allegations against him to enable him to giffecéve instructions has been
described as “the bottom line, or the core irrebigcminimum” (per Lord Hope in
Secretary of State for the Home Department v AE3]Npara 20 above). There can
be no justification for dropping below that minimwtandard in a case concerning
detention, at whatever stage of the proceedingssiue of detention may arise.

If reliance can be placed on a closed judgment rorfiodings based on closed
material, without any further disclosure, therelw# no assurance that the minimum
article 5(4) standard has been met. The appeaépdings themselves do not have to
comply with article 6 (which for this purpose impssmaterially the same standard as
article 5(4)). In relation to a closed judgment®@findings based on closed material
there must be a good chance that the procedureadidomply with article 6; but in
any event, as Mr Tam submitted, nobody needed doead that question at the time
and it may be difficult or impossible to determimetfter the event. As a matter of
principle, it cannot be right for reliance to bag#d in bail proceedings on a judgment
or findings arrived at through a procedure thatrmbtl comply or cannot be shown to
have complied with the minimum standard applicableéhe bail proceedings. Mr
Southey gave the analogy of reliance in criminalcpedings on a judgment reached
in civil proceedings where a different standargafof applies. The analogy, though
not precise, is a helpful illustration of why basdiance on the substantive judgment
for the purposes of bail proceedings where moreroigs procedural standards apply
is objectionable in principle. Some assistance aisg be gained from what was said
in para 207 of the judgment i v United Kingdomabout the case dfuca v Italy
(2003) 36 EHRR 46, in which the court “emphasisedhat where a conviction was
based solely or to a decisive degree on deposititatshad been made by a person
whom the accused had had no opportunity to exawririe have examined, whether
during the investigation or at trial, the rightstbé defence would be restricted to an
extent incompatible with the guarantees provideary”.

There are two answers to Mr Tam’s further concebsut the practical difficulties of
requiring the same approach to be taken to batgadings post-judgment as pre-
judgment. First, if the application of the minimwtandard gives rise to practical
difficulties, that is not a valid reason for lowagithe standard. The difficulties will
simply have to be coped with as best they canSdaretary of State for the Home
Department v AF (No.3Yheir Lordships were concerned about the practical
consequences of adopting the approach wm United Kingdomwhich according to
Lord Hoffmann “may well destroy the system of cohtorders” (para 70), but they
accepted that this was the minimum standard redjuie article 5(4) and that it
therefore had to be applied.

Secondly, | do not think that the practical diffices are likely to be as great as
suggested by Mr Tam. If the Secretary of Stateospp bail or seeks stringent
conditions in bail proceedings brought prior taudgment in the substantive appeal,
the Secretary of State will have to put forwareéasoned case identifying the material
relied on, and SIAC will have to determine whataguired by way of disclosure of
the allegations or of their gist in order to acleieompliance with article 5(4). In the
post-judgment situation, if the same article 5(8ndard applies, again it will be
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necessary for the Secretary of State to put forvearéasoned case identifying the
material relied on (in this case pointing as appete to relevant parts of SIAC’s

judgment and to any additional material relied amd SIAC will again have to

determine what is required by way of disclosurethed allegations or their gist in

order to achieve compliance with article 5(4). Téssential exercise will not be
materially different or more difficult.

Disclosure of the relevant allegations or of tlggat will enable an appellant to decide
whether he wishes to take issue with SIAC’s findiingthe substantive appeal or, for
example to argue that they should be given lesghweir that matters have moved on.
It will not necessarily lead to wholesale re-litigm of matters already determined by
SIAC in the substantive appeal. But | acknowlettge existence of that possibility.
It is an unattractive but inevitable consequencapglying the minimum article 5(4)
standard to the bail proceedings when it did nptyafp the substantive appeal. Very
importantly, however, there is no question of rempg the actual judgment in the
substantive appeal. That remains a final judgnaent cannot be altered by what
subsequently takes place in relation to bail. Aimdings made in the bail
proceedings will be made for the purposes of theseeedings alone, though |
should also mention suggestions made in the cairasggument that they might then
feed into a fresh claim or be relied on in the seusf an appeal against the judgment
in the substantive appeal.

| am not swayed by Mr Tam’s argument that the apgibn of the same article 5(4)
standard to post-judgment as to pre-judgment baibcgedings would be
disadvantageous to appellants by reducing theilitet of their being granted bail.
The concern here is with fair procedures, not wagtlicomes, and the procedural
standard required by article 5(4) cannot dependvibether the ultimate outcome in
terms of detention or bail is likely to more favable or less favourable to appellants.
| need go no further than that. The Divisional @on R (U) v SIAC2010] EWHC
813 (Admin) found it unnecessary, on the partictidats, to rule on the legality or
otherwise of the precautionary approach set o&IAC’s judgment of 21 December
2009 and did not think it appropriate to gimeiter guidance on the point. The same
is true in this case.

Conclusion

42.

For those reasons | consider that bail proceedimger the 1997 Act are subject to
the same article 5(4) procedural standard, nantedystandard laid down iA v
United KingdomandCart, whether they take place before or after the juelgnm the
substantive appeal. The approach taken by SIAG idecision of 24 June 2009 was
therefore erroneous and | would allow BB’s applmatfor judicial review. Subject
to the views of counsel, | doubt whether it is rsseey formally to quash SIAC’s
decision or to remit the matter to SIAC. The gositconcerning BB’s bail has
moved on in any event since the decision. A furtmplication for bail can now be
made and will fall to be considered in accordanth this court’s judgment.

Mr Justice Sweeney :

43.

| agree.



