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The Tribunal affirms the decision not to grant the
applicant a Protection (Class XA) visa.

In accordance with s.431 of théMigration Act 1958, the Refugee Review Tribunal will
not publish any statement which may identify the aplicant or any relative or

dependant of the applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Multicultural Affairs to refuse grant the applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

The applicant, who claims to be a citizen of Tirheste, arrived in Australia with his wife
and children, who are included in the present appbn. He applied to the Department of
Immigration and Citizenship for a Protection (ClXgs) visa The delegate decided to refuse
to grant the visa and notified the applicant ofdleeision and his review rights by registered
letter. The applicant applied to the Tribunalfeview of the delegate’s decision.

The Tribunal finds that the applicant has madelial &gplication for review under s.412 of
the Act and that the Tribunal has jurisdiction¢wiew the delegate’s decision under
S.411(1)(c) of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied.

Subsection 36(2) of the Act relevantly provided #hariterion for a Protection (Class XA)
visa is that the applicant for the visa is a ndizen in Australia to whom the Minister is
satisfied Australia has protection obligations uritie Refugees Convention as amended by
the Refugees Protocol. ‘Refugees Convention’ &efugees Protocol’ are defined to mean
the 1951 Convention Relating to the Status of Reéggand 1967 Protocol relating to the
Status of Refugees respectively: s.5(1) of the Aatrther criteria for the grant of a
Protection (Class XA) visa are set out in Parts &&% 866 of Schedule 2 to the Migration
Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees ConventiontaedRefugees Protocol and generally
speaking, has protection obligations to people atearefugees as defined in them. Article
1A(2) of the Convention relevantly defines a refigs any person who:

owing to well-founded fear of being persecutedréasons of race, religion, nationality,
membership of a particular social group or polit@ainion, is outside the country of his
nationality and is unable or, owing to such fesuynwilling to avail himself of the protection
of that country; or who, not having a nationalitydebeing outside the country of his former
habitual residence, is unable or, owing to such isainwilling to return to it.

The High Court has considered this definition imuaber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 228JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1MIMA v Respondents S152/2003 (2004) 205
ALR 487 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act now qualify sonpeets of Article 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.



There are four key elements to the Convention defm
First, an applicant must be outside his or her trgun

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have ariadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Aciheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.



CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fildjeh includes the protection visa
application and the delegate’s decision record.

In his Protection Visa application, the applicaairoed that he left Timor Leste “...due to
the unrest and anarchy that was reigning afteetleaits of April 2006.” He claimed that his
“real reason” for entering Australia on a validavisas to “...escape the troublesome East
Timor.”

The delegate rejected the application on the hatst did not disclose any Convention
reason for the applicant’s claimed fear of perdeauf he returned to Timor Leste, and there
was adequate state protection available to thecampl

The applicant lodged an application for reviewrs# primary decision with this Tribunal. He
provided no supporting submissions or evidence.

The Tribunal wrote to the applicant advising thdtad considered all of the material before it
relating to his application but it was unable tckma favourable decision on that information
alone. The Tribunal invited the applicant to gival@vidence and present arguments at a
hearing. The applicant did not respond to thaitétion. The applicant did not attend the
hearing or contact the Tribunal to explain hisueglto attend.

The Tribunal wrote to the applicant, noting thatiael not provided any new submissions or
evidence to the Tribunal in support of his clailmsg no responded to its invitation to a
hearing, and had not appeared at that hearinthebe circumstances, it invited him to
provide additional information pursuant to s.424haf Act, and to comment on adverse
information, including independent country inforioat pursuant to s.424A of the Act.
Copies of all of the independent country informatreferred to in the letter were enclosed.

After withdrawing his review application and thesscinding that withdrawal, the applicant
responded to the Tribunal’s invitations under s4.d2d 424A of the Act.

In his response, the applicant made very genamahslabout his safety, and sought to
explain the delay in lodging his Protection Visplagation. He also queried why a DFAT
travel advisory suggested that Australians defeeuassary travel to Timor Leste, while
other sources indicated that citizens could resaifely.

The Tribunal again wrote to the applicant, advidimgj it had considered all the material
before it relating to his application but it wasabie to make a favourable decision on that
information alone. The Tribunal invited the applit#o give oral evidence and present
arguments at a hearing. Due to the unavailalofitgn interpreter in the applicant’s preferred
language, the applicant agreed to defer the hearing

A video hearing was held, at which oral evidencs gi@en by the applicant, assisted by an
interpreter.

The Tribunal explained the relevant law and theasdo be decided. The applicant, who is a
professional, indicated that he understood.

The applicant said that he travelled to Australignwis family on a valid visa because of the
disturbances in Timor Leste at that time. He ctarthat he and his family “...were refugees



at Dili airport” at that time. Asked to explain athe meant, he said that the Timor Leste
authorities were unable to guarantee his safdtyeatime. The Tribunal asked whether

others were at risk, or only him and his familye t¢plied that all of the citizenry was in
danger, as the police and military were engagexdtnmed conflict on the streets. He was not
being specifically targeted, and was at no gre&krthan anyone else; it was a general threat
The Tribunal asked for how long this situation lha&en continuing. The applicant said that it
was a short-term conflagration, and “...everybody waming for safety.” His family took
refuge at the airport encampment. They were idJigrelatives in Australia to travel to
Australia to stay with them, and so the applicamdt his wife and children flew into

Australia.

The applicant claimed that there was no proteciailable from the armed forces or police,
because they were preoccupied with fighting eabbkrpteading to a “...general lack of
safety.”

The Tribunal asked the applicant why exactly hedeéaeturning to Timor Leste. He said
that he was not convinced that the country was ddéepointed to the presence of a
multinational peacekeeping force and a large cgetihof Australia Defence Force
personnel. The Tribunal suggested that their pesecoupled with the end of the
skirmishing between the Timor Leste police and atfioeces, may restore order and public
safety. The applicant agreed that that was socasked what would happen when the
international forces left Timor Leste. The Triblidaclined to speculate.

The applicant said that he had not come to Austtalwork, and pointed out that he had fled
Timor Leste on two prior occasions. He conceded e had also returned voluntarily to
Timor Leste on both occasions.

The applicant said that he may experience resemtamehenvy from people in Timor Leste
because he had lived in Australia for so long, ‘anthey could kill me.”

The applicant said that he had withdrawn his re\application because he felt frustrated by
his and his family’s living conditions. They wdigng in separate locations, and on limited
resources, and so he decided to return to TimaeLeBhe Tribunal queried why someone
who claimed to fear death if he returned to his élamd would decide to return there simply
because he was experiencing some domestic stiasdastralia. The applicant said that he
would rather face a bullet than continuing stress.

INDEPENDENT COUNTRY INFORMATION

CX181234: EAST TIMOR:Travel advice East Timor, Aadia: Department of Foreign
Affairs and Trade (DFAT), 27 June, 2007, , httpuiwsmartraveller.gov.au/zw-
cgi/view/Advice/East_Timor

Added: 18/07/2007

Site: http://www.smartraveller.gov.au/zw-cgi/view/Adviést_T imoyaccessed on 18 July,
2007

Source: Australia: Department of Foreign Affairgldirade (DFAT)

EAST TIMOR: Travel advice East Timor



This advice has been reviewed and reissued. lagtntipdated information in the Summary
and under Safety and Security: Civil Unrest/Paiti€ension (possible violence in the period
surrounding the elections on 30 June 2007). TheatlMevel of the advice has not changed.

Summary We advise you to reconsider your needateetito East Timor at this time because
of the volatile security situation and the riskvidlent civil unrest. The situation could
deteriorate further without warning. There is agioi$ity that Australians and Australian
interests may be specifically targeted. If you dedb travel to East Timor, you should avoid
all unnecessary movement at night and exercisemeticaution. East Timor's parliamentary
elections were held on 30 June 2007. Recent ceediiplorts indicate that politically

motivated violence could occur in the period sunaing the elections. While violence could
occur anywhere at any time in East Timor, you sti@xkercise extreme caution around
internally displaced people's camps (IDPs) andideitsf Dili. During this time, there is a
heightened risk of demonstrations and other pyistitest activity which could turn violent
and deteriorate without warning. You should avoigt demonstrations, street rallies and
public gatherings as they may turn violent and gould get caught up in attacks directed at
others. Australians should avoid travel to the \éigue district following election-related
disturbances over the weekend 2-3 June 2007. Midisturbances have also occurred in
other districts and provincial centres. Violentikcinrest has occurred in several areas of Dili,
including in the vicinity of Dili's Comoro airporT.he areas around internally displaced
people's camps, near Comoro market and Bairo Rite been subject to ongoing violence
which could break out without notice. You shouléeise extreme caution if passing through
these areas. There have been continuing incidégesng-related violence, robbery, arson and
vandalism in Dili. Australians and other foreignbesre been caught up in recent incidents of
armed robbery and assault. Some gangs in Dili htteeked cars with potentially lethal
stones and darts fired from slingshots, particylddring the early evening and at night. You
should avoid using local taxis. You should alsoidwarmed irregular groups, including
martial arts groups, both in the districts and ih. @redible reports suggest Australians may
be targeted at places known to be frequented l®ygioers, including hotels, bars, nightclubs
and restaurants. Staff of the Australian Embassg haen advised to take additional practical
security measures, and avoid all unnecessary faoadl, particularly at night. Demonstrations
can occur at or near symbols and institutions efGovernment of East Timor, including the
Palacio do Governo (government buildings), the €dabe Prosecutor General's office, the
Presidential Palace, the National Parliament anddé® belonging to prominent politicians.
You should closely monitor the media and otherllodfarmation sources for information
about possible new safety or security risks. Begafishe uncertain security situation, we
strongly recommend that you register your travel eontact details with us, so we can
contact you in an emergency. Be a smart travélefore heading overseas: organise
comprehensive travel insurance and check whatmistances and activities are not covered
by your policy subscribe to this travel advice éoeive free email updates each time it's
reissued.

CX161551: EAST TIMOR: Returning Timorese refugeesin danger, Australian police say,
Undefined, 12 September, 2006,
Added: 14/09/2006

Email: UNMIT Daily News Review
12 Sep 2006

EAST TIMOR: Returning Timorese refugees not in dan@r, Australian police say

Australian police in East Timor believe a groupefiigees forced to return to Dili will not be
in any serious danger. Thirty-seven East Timorkse éut of Darwin yesterday after their
three-month visas expired. They had sought asyhutimeaheight of East Timor's unrest in
May, with many losing their homes in the violencel still fearing for their safety. But the
Commander of Australian police in Dili, Steve Lasiea, says despite sporadic incidents of



violence, there is no reason for any to feel inggan"There's a vast area in Dili that is safe for
people to come home for most Dili people, and thepbe who seem to be getting hurt are
those who are actually engaging in the gang fighfsist wanting to get involved," he said. "If
those who choose to stay away, they do, they caltliose safe areas to go."

Reinado negotiations

Meanwhile, authorities in East Timor have beendmmunication with the former rebel

leader Alfredo Reinado who is still on the run frgait. International police believe Reinado
and many of the other 56 prisoners who escaped firigsan last month are hiding in the
mountains behind Dili. Commander Lancaster sayisaaities have followed up countless
leads on the prisoners' whereabouts only to asvaewhere and find they have already gone.
But he says Timorese authorities have been in regots with Reinado. "He has been in
discussions with other agencies and the Governamahtas you're well aware, he's certainly
been putting himself in the media spotlight as yéié said. "All we can actually do is just
actively encourage him to bring himself in and disage him from getting involved in any
violent or any political, sort of, options." (ABC)

CX180263: EAST TIMOR:E Timor observers cheer smagéttions but fear trouble ahead,
South China Morning Post, 2 July, 2007,
Added: 3/07/2007

Email: ETAN

Source: South China Morning Post

EAST TIMOR: E Timor observers cheer smooth electios but fear trouble ahead
Fabio Scarpello in Dili

East Timor has emerged unscathed from what mamgdemould be an election day marred
by violence - but as vote counting got under wasteelay, many feared the most dangerous
part of the electoral process was still ahead.

There were few incidents to sully the election daySaturday that saw East Timorese
choosing between 14 parties to form the 65-membsdigment. Officials said the turnout was
good, but it appeared to be lower than for therepeesidential elections, when around 80
per cent of the 548,000 registered voters took part

In Dili, the head of the European Union Elections@tvation Mission was delighted by what
he saw but warned that trouble could emerge asudt i@ recently changed counting
procedures.

"| visited four voting stations and | am happy withat | saw," said Jose Javier Pomes Ruis,
also a member of the European Parliament.

"Our opinion is that East Timorese want peace ardatracy and that, after the two rounds
of the presidential elections, the system workshrhetter," he said, adding that the
assessment was provisional.

"But we all agree the most difficult stage is tloeigting procedure."

Mr Ruis questioned the wisdom of the change incthenting procedure, recently pushed
through by the country's main party, Fretilin.

"l do not know why Fretilin wanted to change theyous system, but | am worried that the
new one could cause problems," he said.



Ballot boxes from the polling stations were transfd to district counting centres. During the
presidential elections, ballots were counted irdsggathe polling stations.

"Our opinion is that the ballots should have beaumnted at the polling stations in front of the
representatives of the various parties and eledficials,” Mr Ruis said.

"It would have been important for voters also. Thegd to see the counting taking place
where they have actually voted.”

Some commentators have said that the change cakld inmore difficult for people to
accept the results if different to their expectasio

Last night, with roughly 10 per cent of the voteieted, Fretilin led the National Congress for
East Timor Reconstruction (CNRT), a new party lgddsmer president Xanana Gusmao, by
5,100 votes, at 32 per cent, the Nation Electiomf@éssion said. The CNRT had 23 per cent.

Officials say that preliminary results may be knaowynlate today or tomorrow, but final
results may not be known until next week.

Political analysts have predicted a close race émtwretilin and CNRT. Among the others,
the Democratic Party is considered the strongesidmr.

However, no party is expected to win an absolutégmentary majority required to govern,
and it is very likely that the next government viaél the result of a coalition.

Some 500 foreign monitors and 3,000 peacekeepersaw the voting at hundreds of polling
stations.

Violence was recorded only at one centre in Vigeedjstrict, close to where two campaign
workers were shot dead after a rally last month.

FINDINGS AND REASONS

In both his protection visa application and hisieawvapplication the applicant described
himself as a national of Timor Leste. He arrived\ustralia on a Timor Leste passport. For
the purposes of the Convention, the Tribunal hasss®d the applicant’s claims against
Timor Leste as his country of nationality.

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the asseredfehat it is “well-founded” or that it is for
the reason claimed. It remains for the applicargatisfy the Tribunal that all of the statutory
elements are made out. Although the concept o$ ofiproof is not appropriate to
administrative inquiries and decision-making, takevant facts of the individual case will
have to be supplied by the applicant himself osélkérin as much detail as is necessary to
enable the examiner to establish the relevant.faktdecision-maker is not required to make
the applicant's case for him or her. Nor is thibdmal required to accept uncritically any and
all the allegations made by an applicaMIEA v Guo & Anor (1997) 191 CLR 559 at 596,
Nagalingamv MILGEA (1992) 38 FCR 191Rrasad v MIEA (1985) 6 FCR 155 at 169-70.)

The applicant’s claims, discussed above, are @irg general character, and are not specific
to him or his family. He expresses a generalisad 6f violence and political unrest in
Timor Leste, coupled with a fear that the authesitand their international backers will be
unable to afford him protection.



The Tribunal accepts that Timor Leste is a fledgimation, still struggling to extricate itself
from a turbulent past and establish the civic tngstins, physical infrastructure and social
capital that will assure its future as a viableus@cdemocracy. It also accepts that during
this painful and convulsive transition processrehgill be sporadic outbreaks of violence
and civil unrest, and that innocent citizens majt Wwave good cause to fear for their safety
from time to time.

However, the Tribunal is concerned to establisly artiether the specific applicant before it
meets the Convention definition of a refugee, aotdwith larger and more general questions
of national security and stability in their countrfynationality. That is not to suggest
indifference or callousness on the Tribunal's pamrely that its jurisdiction is limited by the
Act, the Convention and the Protocol.

Having examined the applicant’s claims carefulhg Tribunal can find only one
Convention-related claim, viz. that he fears parigen by other citizens because of their
envy that he has lived in Australia for a long tinthe Tribunal accepts this could plausibly
be regarded as fearing persecution by reason @fpkcant’'s membership of a particular
social group. However, the Tribunal has seenviieace that returnees in the applicant’s
position face a real chance of persecution or sefi@arassment, and some independent
country information that clearly indicates the nesee(see documents reproduced above).
Moreover, the cessation of hostilities betweenTimeor Leste armed forces and police, the
completion of the general elections, and the arofan international peace-keeping force,
all indicate that calm and order have been effettivestored, and that adequate state
protection is available to the applicant.

The applicant conceded that his fear that stategtion would not be available to him was
also generalised, and that there was no suggekbtit would be withheld from him for any
Convention reason.

In the final analysis, the applicant’s claims aneched in generalities, and based on fears
borne of a brief and unusual period of politicahtoil in Timor Leste in mid-2006. Those
conditions no longer obtain, and the Tribunal dad fio evidentiary basis for the applicant’s
claimed fear of harm were he and his family tometo Timor Leste.

As the Tribunal noted above, the relevant facthefindividual case must be supplied by the
applicant himself or herself, in as much detailsasecessary to enable the decision maker to
establish the veracity and merits of the claimviHg carefully considered the available
evidence, the Tribunal is not satisfied that theliapnt has suffered any harm in the past for
any Convention reason, or faces a real chancersépation or serious harm in the future for
reason of his membership of a particular socialigr@r any other Convention ground.
Accordingly, the Tribunal is not satisfied that @qgplicant has a well-founded fear of
persecution in Timor Leste, his country of natigiyafor any Convention reason.

CONCLUSION

Having considered the evidence as a whole, thaiiabis not satisfied that the applicant is a
person to whom Australia has protection obligationder the Refugees Convention as
amended by the Refugees Protocol. Therefore thikcapt does not satisfy the criterion set
out in s.36(2) of the Act for a protection visa.

DECISION



The Tribunal affirms the decision not to grant atpction visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. lward




