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ORDERS

(1) That the application be dismissed.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3846 of 2005

SZHZD
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

(As Corrected)

Background

1.

This is an application for review of a decisiontié Refugee Review
Tribunal handed down on 25 October 2005 affirmindeaision of a
delegate of the first respondent not to grant thaieant a protection
visa.

The applicant, a citizen of Bangladesh, arrivedAustralia in April

2005 and applied for a protection visa. He claim®de an active
member of the Awami League (the AL) in Bangladeshowwas

targeted by the then ruling government as a resulhis political

activities and that he was unable to obtain thetegtmn of the

authorities. He also claimed that false chargeasb heen laid against
him and that he would be detained and torturedraigght be killed if

he returned to Bangaldesh.
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The application was refused and the applicant souglhew by the
Tribunal. He attended a Tribunal hearing on 30 #gaid?005. On 31
August 2005 the Tribunal wrote to the applicangBcgor/migration
agent advising that if he wished to provide furtheaterial he should
do so on or before 14 September 2005. On 12 Séetel005 the
applicant's adviser wrote to the Tribunal enclosimgnumber of
documents provided by the applicant, extracts framuntry
information and submissions in relation to mattezfevant to the
applicant's claims. Included in the documents e to the Tribunal
were a statutory declaration from the applicantb@lating on his
political involvement in the Awami League and whye Heared
returning to Bangladesh and supporting lettersdidt8eptember 2005
from the General Secretary of the Bangladesh Awlagaigue in the
city in which the applicant lived in Bangladesh drmm the President
of one of the ward branches of the Awami Leaguhat city.

The Tribunal decision

4.

In its reasons for decision the Tribunal summarigedwritten claims
and information provided by the applicant and hil evidence at the
Tribunal hearing. The transcript of the Tribunabhng is before the
Court. The Tribunal also referred to independenintry information

in relation to the situation in Bangladesh.

In its findings and reasons the Tribunal descritiedapplicant's claim
as a claim to fear persecution from a number of giateshi
government authorities and members of the BNP lsecha was...a
member and official of the AL It set out his claims that he feared
arrest and that he may be killed if he returne@angladesh and his
claim that a friend and co-worker in the AL wadddl by officers of
the RAB (Rapid Action Battalion) in 2004 and that feared the same
would happen to him.

However, the Tribunal did not accept that the ajapit was ever a
worker, member or official of the Awami League. hiad regard to
inconsistencies and vagueness in the applicanttsusat at the Tribunal
hearing as to when and how he became a member satd how
officials were chosen in branches of the AL. lurdd that his claim
that he did not know how he became a member ofAhewas
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inconsistent with his evidence that he was a wof&erthe AL from
1997, that he became a member in 2003 and tiaes almost
immediately chosen or appointed an official of sty branch”. The
Tribunal also referred to the applicant's geneealianswer in response
to a request that he describe his social welfargites. It found that
he had not explained his involvement in such aotiwi The Tribunal
formed the view that the applicant had not beerolired in such
activities. The Tribunal noted that the applicaatl not attempted to
answer a question in the hearing as to how the Awaeague was
organised. It had regard to the applicant’s latikmowledge about
aspects of policy and organisation of the AwamidLemand as to how
the committee of the branch he claimed to belongdked. While he
could describe the flag of the Awami League, thibdimal considered
that this would be a matter of common knowledge fandd:

In the overall context of his evidence | do notsider that it
shows a level of knowledge that | would expect rofaative
worker, member or official of the Awami League.

7. The Tribunal also formed the view that the applicanlaims that he
had been visited by officers of the RAB had bednitated to support
his application for refugee status given the lad¢kdetail he had
provided when questioned about that claim.

8. In relation to the applicant's claim that the RABres looking for him
because they had killed a friend of his named "$wedo was
involved with the AL and that the RAB was intereste the applicant
because of his involvement in the AL, the Tribuobkerved that the
applicant could not remember when Sweet was killdthe Tribunal
referred to press reports indicating that Sweet svdsgh profile AL
activist with a long history of political activisand also involvement
in a series of murders and in arms trading. Whibccepted that the
applicant may have read about the death of Swektraay have some
local knowledge of his activities (which appearedhave been well
publicised) it did not accept that the applicand lexer been involved
in any way with the AL and it did not accept tha Wwas friend or
political colleague of Sweet.

9. The Tribunal addressed the applicant's claim in ths&tutory
declaration provided after the Tribunal hearinghe effect that he had
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10.

11.

12.

been nervous at the hearing and could not answerTtibunal's
guestions. In that declaration he had also claithatthe had been the
publicity secretary of a city branch of the Awanmadgue (having been
appointed to that position in 2003) and that he waeisve until his
departure from Bangladesh and reiterated his ckainfear that he
would be targeted by police and ttterrorists workers” of the BNP
(in particular the RAB).

The Tribunal found that having observed the appticst the hearing
and taken into account his claim that he was neyvfwhich it
accepted), nonetheless it did not accept that bhengpus:

would have resulted in the complete absence otlanmonstrated
knowledge of his own experiences as an active wavké the
party, of his becoming a member, of his involvemensocial
welfare projects and of the process of becomingaadh official.

| would expect that a person who had personal egpee in such
matters would be able to give an account of hissgpces even
if that account was given in a halting and nervéasghion, or in a
disorganised fashion or with some minor inconsisiEsn or
omissions. | would have expected if the applitet been either
an active worker, member of official of the Awansague as
claimed he would have been able to give both coceperipheral
detail of those matters claimed. However | fourgddvidence to
be significantly lacking in those details.

The Tribunal referred to the fact that the applicaad been given a
further opportunity to provide evidence after tleating. However, it
found that in his statutory declaration he did paivide greater detail
of his claims, but rather sought to restate hiseriesis. As the
Tribunal did not accept that the applicant was emeolved with the
Awami League or that he had a connection with Switedid not
accept the evidence at the hearing or in the stgtudeclaration that
the applicant or members of his family were visibgdmembers of the
RAB seeking information or that members of the RAdl abused and
threatened him or his family members with harm.

As it did not accept that the applicant was invdiweith the Awami

League or that he had been harmed or threatenbdhaitn for reasons
of his claimed involvement, the Tribunal did notept that if he were
to return to Bangladesh now or in the foreseealtieré he would face
harm from police, RAB or any government authoritiecause of an
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alleged connection with Sweet or because he wasvied in Awami
League activities.

13. The Tribunal referred to the letters of supportnfréwami League
officials, but gave them no weight. It stated:

The applicant also lodged a number of letters puipg to be
from officials of the Awami League in Bangladeshirgj details
of the applicant’s position with the Awami Leagaejery general
description of his Awami League activities and tis&s he faced
if he returned to Bangladesh. | have read theetsticarefully,
however, as | consider that the applicant compjeticks
credibility in relation to his claims of involventenith the Awami
League and consequent threats or mistreatment ergment
authorities or members of the BNP | do not accdyat tthe
contents of the letters are true. | consider ttred letters have
been written to assist the applicant in his appima for refugee
status but do not provide an accurate account sfrhembership
with the Awami League.

In Re MIMA; Ex parte Applicant S20/200and Appellant

S106/2002 v MIMA (S20)the High Court held that, having
found that the applicant in that case completelycké

credibility; it was not illogical or irrational forthe Tribunal to

reject or give no weight to evidence which corra@ied the

applicant's claim. In this case | have disregardda letters

submitted on the applicant's behalf and given thmweight in

determining his claims for the reasons set out abov

14. Given that it did not accept that the applicant easr a member of the
AL and as it was of the view that heompletely lacks credibility; the
Tribunal did not accept the applicant's claim tih& was ever a
colleague or co-worker of a person called Salim wdccording to
newspaper reports, had been killed by the polit&woted the absence
of independent evidence of such a relationshipfany claim to this
effect at the hearing.

15. The Tribunal continued:

In his original written claims the applicant claichehat there
were false cases against him. He did not raise taim at
hearing or in the statutory declaration of 12 Sepler 2005 in
which he sought to clarify his claims. | considiéwat the
applicant does not wish to press or continue whiik tlaim but in
any event, as | do not accept that the applicard baer been
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involved with the Awami League | also do not actkpt he has
had false cases made against him for reasons ofpbigical
opinion or activities with the Awami League.

16. While the Tribunal accepted on the basis of coumifgrmation that
there was a high level of political conflict anadkince in Bangladesh,
on the evidence before it it did not consider thatapplicant faced any
risk of persecution for reasons of his politicalrepn or for any other
reason should he return to Bangladesh now or ifditeseeable future.
It concluded that it was not satisfied that the l@ppt had a well-
founded fear of persecution for any Conventionoaas

17. The applicant sought review by application filed tims Court on
23 December 2005. While the application states thare is one
ground (that the Tribunal failed or constructivédyled to exercise its
jurisdiction under the Act) counsel for the appfitalarified that there
were two aspects of the Tribunal decision from Wwhibe grounds
asserted by the applicant arose: the “letters pper” issues and the
“false charges” issue.

Letters of support issues

18. It is convenient to consider first the issues mibg the applicant in
relation to the manner in which the Tribunal treatbe letters of
support from officials of the AL. Paragraphs 24tof the application
address these letters as follows:

2. The Tribunal failed to provide the applicantthwprocedural
fairness as required by section 425, or at all,retation to the
letters he gave the Tribunal from the Awami Leagodtical
party. Whilst the documents, on their face, ar¢hentic, and
whilst the Tribunal does not identify anything s ieasons about
the documents themselves that would suggest tegtwiere not
authentic, the Tribunal states at page 14 of itsislen:

“The applicant has also lodged a number of letters
purporting to be from officials of the Awami Leagure
Bangladesh giving details of the applicant’s pasitiwith
the Awami League, a very general description ofAwsmi
League activities and the risks he faced if herregd to
Bangladesh. | have read the letters carefully, &wsy, as |
consider that the applicant completely lacks créijbin
relation to his claims of involvement with the Awdmague
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and consequent threats or mistreatment by goverhmen
authorities or members of the BNP | do not acchpt the
contents of the letters are true. | consider tteg letters
have been written to assist the applicant in hipli@ation

for refugee status but do not provide an accurateoant of

his membership with the Awami League.

In Re: MIMA; Ex parte Applicant S20/2@0and Appellant
S106/2002 v. MIMA(S20), the majority of the High Court
held that, having found that the applicant in thzdse
completely lacked credibility; it was not illogicabr
irrational for the Tribunal to reject or give no wght to
evidence which corroborated the applicant’s clainis.this
case | have disregarded the letters submitted oa th
applicant’s behalf and given them no weight in dairing

his claims for the reasons set out above.”

These letters were provided by the applicant ater Tribunal’s

hearing. At no stage did the Tribunal communicai¢h the

applicant about any doubts it had as to the auticégtof these
documents. These documents, if accepted, would baen
determinative of the applicant’s entire claim faiofection, and
the Tribunal ought to have alerted the applicanthe fact that it
had doubts as to their authenticity, or at leastde@ome inquiry
as to their genesis, and given the applicant a ckato make
submissions or to obtain further evidence on teati¢, including
perhaps expert evidence as to the authenticithefdocuments,
and further evidence as to their genesis.

3. Further, the passage from the Tribunal aboweegirise to a
reasonable apprehension of bias on the part ofTifilgunal as to

the potential authenticity odny corroborative evidence. Upon
the conclusion of the hearing, the Tribunal's miappears to

have become closed to the probative value of amgesjuent

corroborative evidence that may have been givdre duthorities

cited by the Tribunal did not entitle the Triburtaldisregard the

letters, as is admits it did.

4. On the question of credibility generally, thibilinal ought to
have had regard to the letters that corroborated #pplicant’s
claims, before it concluded on its findings on doddy. The
letters were directly relevant to that question,dapotentially
determinative of it. Instead, the Tribunal madelecision and
closed its mind on credibility without regard fdret letters, and
then said that having already made up its minceiation to that,
it was not obliged to have regard to the lettefsis is a failure to
have regard in any real sense to that relevant @we and
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relevant considerations, and again exhibits a absgnd on the
matter giving rise to a reasonable apprehensiohias.

19. Counsel for the applicant clarified that it was wemded that there had
been a constructive failure to exercise jurisdictia breach of s.425 of
the Migration Act 1958 Cth), apprehended or actual bias or a failure to
give genuine or proper consideration to relevardence in relation to
the Tribunal's treatment of the two letters of supsaid to be from
officials of the Bangladesh Awami League dated gt&aber 2005.

20. The court book contains two versions of the fiedtdr in the name of
the president of an Awami League Ward in the citywhich the
applicant lived in Bangladesh. One is on a ledathin English
language and the other is not. These documentotherwise in
identical terms and certify that the applicant waswn to the writer
and was the publicity secretary of a specified wafdthe Awami
League in a particular city, that he was a verygesia worker of the
Bangladesh Awami League and always very active llinkiads of
programs. The letter stated that the applicamtiviies made him the
target of police and terrorist workers of the BNl @hat they were
afraid about hislife security” in Bangladesh asHis life may spoil or
he will be in imprisonment for a long life

21. The other letter is said to come from the geneesretary of the
Awami League in the city in which the applicanted/in Bangladesh.
It certified that the applicant was known to thaterr that he was a
man of excellent moral character and an efficieotksr of the AL. It
stated that he was the publicity secretary of a&ifipd ward and that
his role “on every democratic and anti-Autocratic movemest i
appraisable. He is political (Awami League) orgeen”

22. The letter claimed that taking"&fe risk” the applicant hadplayed a
vital role in every Democratic movement from 166d6-which
Bangladesh Nationalist Party (B.N.P) is in powésic). It stated that
the applicant was always in danger due to pditically courageou’s
role and that for this reason hkas failed from public opinion after
direct participation on behalf of Awami leagugsic). It was claimed
that many cases had been instituted against thecapp“‘due to this
and that W/A has been issued against him and police is hopkor
him tremendously He was said to have left Bangladeslué to last of
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free and legal right and due to cruelty and dangétife” (sic). The
letter claimed that the applicanhds no safety on life in Bangladesh.
His life may spoil or he will be life imprisonmahhe returns during
the time of this Governmeht.

23. As set out above, these letters were provided @oltibunal after the
Tribunal hearing. It was submitted for the appiicthat these letters
asserted that he was a person of some profile veldodone certain
things which placed him at a threat of harm and thea Tribunal had
fallen into jurisdictional error in the manner irhieh it dealt with such
letters.

24. It was said to be relevant that the Tribunal finstde the following:

As | do not accept that the applicant was involwth the Awami
League or that he has been harmed or threateneud atm for

reasons of his claimed involvement | do not acdbpt if the

applicant were to return to Bangladesh now or ia fbreseeable
future he would face harm from police, RAB or anyegnment
authorities because of an alleged connection wigweéet” or

because he was involved in Awami League activities.

25. As set out at [13] above the Tribunal then congdethe letters. It
referred to the generality of such letters. Itfduhat as it considered
that the applicant completely lacked credibilityr@tation to his claims
of involvement with the AL and consequent threatsnistreatment it
did not accept that the comments were true. Ratlemsidered that
the letters had been written to assist the apglicahis application for
refugee status. The Tribunal referred Applicant S20/2002in
concluding that it disregarded the letters and gheen no weight in
determining the applicant’s claims.

26. It was submitted that the Tribunal had made pasitindings about the
letters, in that it found as a fact that they hadrbwritten to assist the
applicant in his application for refugee statust that they did not
provide an accurate account of his membership stoty with the
Awami League. It was said that this amounted finding that the
letters were knowingly false and that the applicaatl knowingly
submitted false documents to the Tribunal to assss@application for
refugee status. It was submitted that this in affacted the applicant's
credibility, so that when the Tribunal went on tonsider and reject
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claims on the basis of the applicant’s lack of ity (such as his
claims about the person called Salim in relatiomvkoch the Tribunal
found that‘As | do not accept that the applicant was everemmber of
the Awami League and that he completely lacks lildgli | do not
accept that he was a colleague or co-worker with glerson known as
Salim...”) the Tribunal must have been taking into accountimging
that the applicant had provided incorrect lettershte Tribunal. In
these circumstances it was contended that the Aaldell into error in
a number of ways.

Section 425

27.

28.

29.

It was contended first that, although these docusndrad been
submitted after the hearing, where the Tribunanded to rely on the
letters in relation to a positive finding and thenuse that positive
finding in relation to further issues raised by tagplicant, it was
obliged by s.425 of th®ligration Act 19580 give the applicant notice
of those matters.

Section 425(1) is as follows:

The Tribunal must invite the applicant to appearfobe the
Tribunal to give evidence and present argumentatired to the
Issues arising in relation to the decision underiesv.

Counsel for the applicant referred to what was $gidFrench J in

WAGU v Minister for Immigration & Multicultural & ridigenous

Affairs (2003) FCA 912 at [29] — [30] in relation to whaasvrequired

under s.425 and pursuant to the principles of moed fairness

imposed by that section, in support of the propmsithat s.425 created
an obligation on the Tribunal to raise with the laggmt at hearing

doubts which the Tribunal may have if the Tribumals disposed to
reject documentary evidence on some positive bdsiwas submitted

that the finding that the documents were writteragsist the applicant
in his application for refugee status and that the not provide an

accurate account of his membership or history WithAwami League
was such a positive basis, so that the Tribunalatdiged to raise with

the applicant the subject of the letters beforeatg)g them on this
positive basis. It was submitted that the critis@rds in s.425 were
“the issues arising in relation to the decision endeview”.
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30.

31.

32.

33.

It was contended that as the Tribunal had inviteel &pplicant to
submit further material and that material of itggdfve rise to “an issue
arising in relation to the decision under reviewle tTribunal was
obliged to alert the applicant to that fact. Théddnal was said, in
effect, to have continued the hearing process thgating that it would
consider anything that the applicant submitted withe next 14 days.

It was acknowledged that if the Tribunal had simgdyd that it did not
accept the material submitted, the suggested evoardd not arise.
However it was contended that the Tribunal had npa$#tive findings
in using the material to assess the applicant'diloilidy and that this
also raised the issue of fairness considered bgchrd iInWAGU at
[36]:

Corroborative evidence may be rejected as of n@ktdbecause
it is dependent upon and can be shown to be undedmby
findings as to the tendering party's credibilitinp such as case a
failure to put to the tendering party that the ende may be so
regarded cannot constitute a breach of proceduaahess. This
is just a special case of the general propositioat torocedural
fairness does not require the decision-maker, i3 ttase the
Tribunal, to invite comment upon its thought pr@ssson the way
to its decision. But where corroborative evidemceejected on
the basis of a finding of fraud or forgery or onns® other
positive basis which has never been put to theetemgl party
there may be a failure of procedural fairness. tsadailure may
have very practical effects for it means that tlugraborative
evidence is never weighed in the balance of theergén
assessment of the tendering party's credibility.

Thus, it was contended that for the Tribunal to enakpositive finding
in relation to the concoction of material known lie false without
putting this to the applicant constituted a failtwecomply with s.425
and a jurisdictional error.

Paragraph 2 in the application is broadly draftédrefers to a failure
to accord procedural fairnesas required by section 425, or at all”
and suggests that the Tribunal ought to have alé¢hie applicant to the
fact that it had doubts as to the authenticityhsf ketters‘or at least
made some enquiry as to their genesiad to have given the applicant
a chance to provide further submissions or evidence
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34.

35.

36.

As counsel for the first respondent pointed oudpfar as the grounds
relied on by the applicant appear to draw on comtaanprinciples of
procedural fairness, it has to be borne in mind flelowing the
introduction of s.422B of the Act (which appliestiis instance), it is
no longer open to an applicant to argue generhly & Tribunal has
breached the requirements of procedural fairnessespect of the
natural justice hearing rule. Rather the applicanst address whether
there has been a breach of one of the statutotyreggents in Division
4 of Part 7 of the Act such as s.425 (s®2ClJ v Minister for
Immigration & Multicultural Affairs & Anor[2006] FCAFC 62 and
Minister for Immigration & Multicultural Affairs viLay Lat [2006]
FCAFC 61).

In that respect, as the High Court statedSBBBEL v Minister for
Immigration & Multicultural Affairs & Indigenous Adirs (2006) 231
ALR 592 at [33], the choice of words by the legista ("the issues
arising in relation to the decision under reviews'fimportant” (see
[33] — [38]). InSZBELthe High Court was considering whether the
Tribunal had failed to accord an applicant procabttairness in failing
to put to him for comment its concerns about paldic aspects of his
claims it later found to be implausible. Howev#rg High Court
considered the statutory framework of the Migratigct in
determining what procedural fairness required. dbing so, their
Honours suggested that a Tribunal would be constieot to have
given an applicant the opportunity required by 5.42t did not give
him any indication of the matters it consideredbt® dispositive, in
particular in circumstances where those matteferéid from those on
which the Minister’s delegate had determined thaieation.

The “issues” referred to in s.425 cannot necessdré identified
simply by describing them as whether the applicaas entitled to a
protection visa. As the High Court statedSIABELat [34]:

The statutory language ‘arising in relation to tbecision under
review’ is more particular. The issues arising rglation to a
decision under review are to be identified haviaegard not only
to the fact that the Tribunal may exercise (s.4dlbpowers and
discretions conferred by the Act on the originatiden-maker
(here, the Minister’'s delegate), but also to thetfaéhat the
Tribunal is to review that particular decision, fawhich the
decision-maker will have given reasons.
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37.

38.

39.

40.

The Tribunal's task is to review the delegate’sisiea. It has to
identify the issues that arose in relation to thetision. However, if a
Tribunal takes fio steps to identify some issue other than thcstethie
delegate considered dispositive, and does notthellapplicant what
that other issue is, the applicant is entitled ss@me that the issues the
delegate considered dispositive are “the issuesiiagi in relation to
the decision under review(SZBEL at [35]).

| have had regard to the fact that what is in igsube scope of s.425,
not common law procedural fairness. Hence somdécraunust be
exercised in the application of statements madkeahcontext to s.425.
What the High Court stated at [38] reflected apptaf the statement
by the Full Court of the Federal Court@ommissioner for Australian
Capital Territory Revenue v Alphaone Pty (iP94) 49 FCR 576 at
590 — 591 that the requirement of procedural fasna the exercise of
a statutory power includes the fact th&hé decision-maker is required
to advise of any adverse conclusion which has laeemed at which
would not obviously be open on the known materidh.that context
the High Court expressed the view (at [38]) thatatvhwas
“obviously...open”in the Tribunal's reviewcan be identified only by
having regard to ‘the issues arising in relation ttee decision under
review’ ”. It was those issues which it was said would deitss
whether rejection of critical aspects of an appilttsaaccount of events
(as was said to have occurredSABEL was“obviously ... open on the
known material” In contrast, in the context of s.425 the focu®m
whether the Tribunal has met its obligation to ievihe applicant to
appear before it to give evidence and present aggtstrelating to
the issues arising in relation to the decision undeiew”

An exercise in characterisation must be undertagegentify what are
the “dispositive” or determinative issues in thense of issues on
which the decision to reject the applicant’s clambased. It is those
iIssues that meet the description of an issue fayign relation to the
decision under review” within the meaning of s.425.

The nature of the s.425 obligation is illustratgdtibe approach taken
by Bennett J inSZJUB v Minister for Immigration & Citizenship
[2007] FCA 1486. In that case the appellant haainedd to be
involved in a Bible smuggling operation and to lkmgeted by
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41.

42.

43.

authorities. The Tribunal did not raise with hiee tspecific questions
of why she would take the risk of smuggling Biblgeen she had a
business and also an 11 year old dependent childelied on these
matters in its decision.

Bennett J referred to the fact that in the Tribumeédring the Tribunal
had put the appellant on notice that it was havieg difficulty in
accepting she would take the risk of being involveda Bible
smuggling operation and being the target of théaittes, although it
did not refer to her business and child. The statégs and questions
by the Tribunal were said to havsufficiently indicated to the
appellant that everything she said on this subyess in issue (see
SZBELat [47]). Her Honour stated at [25]:

The issue for the Tribunal was whether to belidwve appellant.

That raised the issue of whether she would haveygled Bibles

in view of the potential risk. The question is thiee the fact that
she had a business and a dependent child were sisgue
themselves or factual matters that related to s of risk. If
they are factual matters that go to the issue agsn relation to

the decision under review (ie, risk generally), firdbunal was

not obliged to put each of those factual mattergh appellant.

The Tribunal is obliged to inform her of the issué not of each
fact that relates to it”".

While Bennett J accepted that the issue of risk amasnportant factor
in the rejection by the Tribunal of the appellardlaim, her Honour

found (at [28]) that the business and the child weat the issues on
which the decision to reject the appellant’s clavere based. They
were not determinative but additional factual medtéhat elaborated

the matters to be balanced against the risk. Tég foint in the

Tribunal’'s assessment was the fact that there waskao the appellant
and, in those circumstances, it did not accept thate was sufficient
reason for her to take such a risk. The appelisas directed to that
iIssue at the hearing, asked about it and told thatTribunal found it

difficult to accept her evidence. The Tribunal diot fail to comply

with s.425 of the Act in this regard”.

Thus, it was necessary for the Tribunal in thiganse to raise with the
applicant determinative issues in the sense ofegssan which the
decision to reject the claim were based, but it was required to
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descend into all the underlying factual matters nviraeeeting its
obligation under s.425. Nor was it obliged to pdev‘a running
commentary upon what it thinks about the evidermz# s given”
(Minister for Immigration & Citizenship v ApplicaA125 of 2003
[2007] FCAFC 162 at [89]).

44. In this case the delegate had accepted as plaugibleapplicant's
claims that he was a member of the Awami Leaguewed¥er in the
Tribunal hearing the Tribunal clearly put the appfit on notice of its
concerns about his claims to be a member and alffafi the Awami
League and also as to his credibility generally. he TTribunal
guestioned the applicant about specific aspectssoflaims (including
about how he had become a member of the AL, whatitees he had
been involved in with the AL and about the partyd asommittee
organisation). The Tribunal recorded in its reaskam decision that the
applicant gave inconsistent answers and evideratattfound“vague
and unsatisfactory” As the Tribunal recorded, when the applicant was
pressed on membership (the Tribunal askda you know anything
about how you became a member of the Awami Leaghe?dpplicant
respondedNo” (transcript p.11)) the applicant stated that hee ribt
know how he became a member.

45. As well as questioning the applicant about how beaime a member
of the AL, the Tribunal also asked him about higiglo welfare
activities as a member and official of the AL. is reasons for
decision it referred to the applicanttgeneralised” answer when asked
to describe his social welfare activities and lasufe to explain his
involvement. The exchange in question was aswa@li@ranscript pp.
11 -12):

TRIBUNAL MEMBER: All right. Can you tell me ab@aime of
the activities you say you were involved with?

THE INTERPRETER: Can you explain me a little biikaand
| can tell you?

TRIBUNAL MEMBER: In your application you said thgbu
were involved in a number of activities, includismcial welfare
projects.

THE INTERPRETER: All of that is during the floothd, we
actually distributed help to the affected people.
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46.

47.

TRIBUNAL MEMBER: When was this?
THE INTERPRETER: 2004. In 2004.
TRIBUNAL MEMBER: Anything else that you can telPme

THE INTERPRETER: | cant remember at this moment.

The Tribunal then asked the applicant a numbemuettons about the
AL as follows :

TRIBUNAL MEMBER: Can't remember. Okay. All righthe
Awami League in Bangladesh is the opposition patythe
moment. It has a very large party structure allrotigh
Bangladesh. Can you tell me as part of that stmectvhat is the
name of the body that decides policy?

THE INTERPRETER: | am sorry, ask a little bit more.

TRIBUNAL MEMBER: Okay. | guess | am asking a qoestf
someone who says he was an active member of theniAwa
League. So someone who has a lot of knowledget plotitics
and the way the Awami League runs in Bangladesiow ke
Awami League publishes policy and there is a graighin the
Awami League that decides on that policy. Do yoawk the
name of that body?

THE INTERPRETER: | cant remember.

TRIBUNAL MEMBER: Okay. What do you know about Hoav
way the party is organised in Bangladesh?

THE INTERPRETER: | cant remember.

TRIBUNAL MEMBER: Okay. Can you tell me how your
particular committee worked?

THE INTERPRETER: | cant remember.

Later in the hearing, after discussing country ninfation indicating
that persons targeted were generally high profdétipal leaders or
activists in the AL, the Tribunal gave the applicéime opportunity to
tell it anything else about what happened to himBangladesh
(transcript p.15). The applicant did not add amgh Importantly, the
Tribunal then specifically drew its concerns abdthg level of the
applicant's knowledge of the AL to his attentioit. stated (transcript
p.15):
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49.

TRIBUNAL MEMBER: Okay. Now | will just tell youal a

few things that trouble me. You say that you feam because
you are an active membership or involvement in Aweami

League but from what we have talked about you dmwiv very
much about the Awami League at all.

END OF TAPE ONE SIDE A (1A)
START OF TAPE ONE SIDE B (I1B)
TRIBUNAL MEMBER: Can you explain that?

THE INTERPRETER: You maybe think that | am noattist
of the Awami League but really | am a very activekar of my

party.

TRIBUNAL MEMBER: | would have expected that if ywad
been you would have been able to give me a very &
detailed history of your activities.

THE INTERPRETER: | cant remember at this point.

TRIBUNAL MEMBER: Okay. The country information dva
looked at indicates that politics in Bangladeshaivery violent
occupation on both sides. Many people injured &illéed in
conflicts between mainly the government or police the Awami
League. They generally occur in the context oflewio
demonstrations. Recently there has been mass-t&nortarrests
of Awami League supporters who want to strike togpdown the
government. Particular targeting has generally eeell-known
high profile activists of the Awami League but asaid before,
there have been mass arrests, short-term arrestsupporters
involved in demonstrations and strikes. So | aokilng at your
claims in the context of that country informationls there
anything that you want to say about that countrioimation?
Do you agree with it or not agree with it?

THE INTERPRETER: | agree with you.

The adviser then sought, and was granted, timedage any further
submissions or information. The applicant was give further

opportunity to tell the Tribunal anything else I@ught they had not
covered (transcript p.16).

| am satisfied that the Tribunal sufficiently radseith the applicant its
concern about the credibility of his claim to beaative member of or
have involvement in the AL. The Tribunal put tcethpplicant in
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50.

51.

52.

substance the basis for its concerns. In partictii@ applicant was
clearly put on notice that the Tribunal had difftees with his claims,

in light of inadequacies in that evidence as waeall the country
information put to him and with which he agreeauscript of hearing
at pages 15 — 16). The basis for such difficulies revealed in the
applicant's answers to the Tribunal's questionglaty in that he did
not know the answer to fundamental questions ati@ibrganisation
of the political party of which he claimed to be astive member and
could not provide details of his activities withetAL. | am satisfied
that the transcript reveals that the applicant vederted to the
Tribunal's doubts about the truth of his claimsimyrthe Tribunal

hearing. Hence he was on notice as to the pasgitiiat he might be
disbelieved.

The Tribunal's questions in the hearing sufficignihdicated to the
applicant that everything he said in support of dpplication was in
issue. | note in that respect that, as the FullrCof the Federal Court
stated inMinister for Immigration & Citizenship v Applicat125 of
2003[2007] FCAFC 162 at [88]:s.425 does not require the RRT to
identify the significance of the questions thagputs to a claimant or
the ultimate matter or issue to which those questigo. That is not
what is required bySZBEL.” Moreover, asSZBEL makes clear (at
[48]) “The RRT is not obliged to provide ‘a running comt@asnupon
what it thinks about the evidence that is give(dhd seeApplicant
A125 of 2003t [89]).

In circumstances whether the central and deternagmassue, which
proved dispositive of the application for reviewasvthe Tribunal's
adverse credibility finding, the Tribunal compliedth its duty under
s.425(1). The fact that the applicant provided lgteers in question
after the Tribunal hearing is consistent with thetfthat he was alerted
to the Tribunal’'s concerns in that the letters rbayseen as an attempt
to allay the concerns the Tribunal member had dargéh the applicant
at the hearing as to the credibility of his claims.

The manner in which the Tribunal indicated its cans also made it
apparent that any further submissions and evideglegant to matters
addressed at the hearing would be assessed irofighth concerns.
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53. This was not a case in which an additional elenerihe applicant's
claim emerged in post-hearing material in respéettach he had not
been given an opportunity to give evidence andgmiearguments at an
oral hearing (see&sZILQ v Minister for Immigration & Citizenship
[2007] FCA 942 at [31]). Rather the evidence, uiohg the letters of
support, went directly to the issue of whether dpgplicant's claim to
be a member and official of the AL could be belgveSection 425
does not require the Tribunal to put the applicant notice of its
concerns about the weight to be given to evidemoeiged in support
of his claims in such circumstances or to put tm lihe manner in
which concerns about his credibility may impact thve Tribunal's
assessment of corroborative material.

54. The letters were submitted to the Tribunal aftehéd given the
applicant's adviser (who indicated that he had cmtoethe matter late
and had not a chance to obtain firm instructiorf® trequested
opportunity to put on further submissions and fdecuments in
support of the application. It could not be sawttthe Tribunal's
invitation to do so was notréal and meaningfil (see SZIBA v
Minister for Immigration and Citizenshif2007] FCA 1592 at [50] —
[60]. The Tribunal considered the letters andrtitentent. The fact
that because the Tribunal considered the applicantpletely lacked
credibility, it did not accept that the contentstbé letters were true
does not establish a failure to meet its s.425plipation.

55. | am not satisfied that the Tribunal intended tdiml use the letters in
relation to a positive finding in such a way asgtee rise to a s.425
obligation. The Tribunal’s findings that the docemis were written to
assist the applicant in his application for refugéstus and that they
did not provide an accurate account of his AL mensiie were not
determinative issues. The letters were disregaadedyiven no weight
by the Tribunal because it made adverse credilfiliyings against the
applicant (on the basis of the claims he had mabeuta his
involvement with the AL and consequent threats astn@atment)
independently of the letters he later providedwds on this basis that
the truth of the letters was rejected. The gemess of the letters was
not a critical step in the reasoning of the Tridumarelation to the
applicant’'s claims. Thus, as counsel for the fiespondent submitted,
the Tribunal’s view that the letters were writtenatssist the applicant’s
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57.

58.

claims was not a basis for its decision or dispasitnatter, but rather a
finding consistent with the prior finding that t@plicant completely
lacked credibility.

Counsel for the first respondent also addressedmmniaw principles

of procedural fairness, insofar as such principleght be said to be
applicable in determining whether the Tribunal hadade a

jurisdictional error by virtue of a failure to colgpwith s.425 or

otherwise as contended in the application. Insefarthe applicant
intended to raise an argument that the Tribun&dan the exercise of
its statutory duty by failing to enquire as to thethenticity of the

documents, | agree with the submission of the fiesspondent that in
light of the adverse credibility finding no suchtglto enquire arose on
the facts of this case.

It is well established that there is generally ndigation on the
Tribunal to conduct its own investigation or to raakome particular
enquiry (see Minister for Immigration and Multicultural and
Indigenous Affairs v SGLB2004) 207 ALR 12 at [42] — [43]Re
Ruddock; Ex parte S154/2092003) 201 ALR 437 at [S8WAGJ of
2002 v Minister for Immigration and Multiculturalnd Indigenous
Affairs [2002] FCAFC 277 at [25]Applicant S214 of 2003 v Refugee
Review Tribunal[2006] FCA 375 at [34]51194/2003 v Ministefor
Immigration and Multicultural Affairs[2006] FCA 1133 at [13];
W389/01A v Minister for Immigration and MulticuladrAffairs [2002]
FCAFC 432). There is no provision in Part 7 of tMegration Act
which obliged the Tribunal to make enquiries or dwaet its own
investigation in light of s.422B of the Act (S8 GQN v Minister for
Immigration and Citizenshif2007] FCA 428 at [28] and cf s.424).

It is notable, moreover, that it was not the auticéy of the letters (in
the sense of authorship) that was in doubt. Rathewas the
truthfulness of their contents that was disbelievesed on the
rejection of the applicant’s credibility that led the letters being
regarded as of no probative value (compdds4 of 2002 v Minister
for Immigration [2004] FMCA 118 and WAGJ and seeWAGU v

Minister for Immigration and Multicultural and Indenous Affairs
[2003] FCA 912 at [36] per French J aAdplicant S20 of 200at [11]

SZHZD v Minister for Immigration & Anor [2008] FMCA Reasons for Judgment: Page 20



— [19] per Gleeson CJ; [46] — [52] per McHugh andn@now JJ and
[173] per Callinan J).

50. Insofar as the applicant contended on the basM/AGU that s.425
created an obligation on the Tribunal to raise d®wdhich the Tribunal
may have if the Tribunal was disposed to rejectuduentary evidence
on some positive basis, that contention must be sekght of the fact
that WAGU was determined on principles of procedural faisnaet
s.425, and that s.422B was not applicable in ths¢c

60. It is the case that INWAJR v Minister for Immigration and
Multicultural and Indigenous Affair2004] FCA 106 French J applied
the principles he espousedWAGU in the context of the operation of
S.422B (see [56] to [59]). His Honour found th&tese there was a
clear implication by reference to the appearanadoctiments that they
were concocted for the purposes of the applicatiban procedural
fairness would require an opportunity to be giverthe applicant to
comment. However, his Honour observed that'ntay be that
procedural fairness would not require the Tribunalinvite comment
prior to finding no more than that it was not ségd about the
reliability or genuineness of particular documentgit [56]). As his
Honour also stated iWVAGU at [36]: “corroborative evidence may be
rejected as of no weight because it is dependeoh wand can be
shown to be undermined by findings as to the tengeparty's
credibility. In such a case a failure to put to tieadering party that the
evidence may be so regarded cannot constitute @chref procedural
fairness.” Such comments are apposite in this case.

61. This is not a case in which the corroborative evtgewas'rejected on
the basis of a finding of fraud or forgery or onns® other positive
basis never put to the tendering parfyVAGUat [36]) such that there
may be said to be a lack of procedural fairnesgreds inWAGUthe
Tribunal had in essence found that the appelladt denspired with
others to fabricate information about his claims[8&]). Similarly, the
circumstances iWWVAJRare distinguishable from the present case, as in
that case the Tribunal's adverse findings were dasethe appearance
of documents.

62. As indicated above, while the Tribunal in this cdskexpress the view
that the letters*had been written to assist the applicant in his
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application for refugee status but do not provideaccurate account
of the membership or history with the Awami LeagteS observation
followed the finding that athe Tribunal considered that the applicant
completely lacked credibility in relation to hisaghs of“involvement
with the Awami League and consequent threats otreaisnent by
government authorities or members of the BMRIid “not accept that
the contents of the letters are trueThe applicant’s lack of credibility
was the basis for the determinative finding abdwe tetters as is
apparent from the Tribunal's subsequent referenzeApplicant
S20/2002and its statements, by reference to the approathai case,
that it “disregarded the letters” and gave themno weight in
determining his claims” In other words the Tribunal did not reject the
letters because they were fraudulently concoctedéoause they had
been written to assist the applicant in his appbeoafor refugee status)
but rather on the basis that the applicant comlpléaeked credibility

in relation to his claims about involvement withet®L and the
consequences of such claimed involvement (the msattewhich the
letters related).

63. As the Full Court of the Federal Court relevantigted inWACO v
Minister for Immigration & Multicultural & Indigenas Affairs[2003]
FCAFC 171 (at [41)]):

It would not involve an error of law for the Tribainto reject
corroborative evidence on the basis of its vievamfappellant's
credit: Re Minister for Immigration & Multicultural AffairsEx
parte Applicant S20 of 200@003) 198 ALR 5%er McHugh and
Gummow JJ at [49].

64. Further, insofar as the general law principles aspd inWAJR and
WAGU are relevant to an assessment of whether the atioligs in
s.425 have been met, there are a number of othmsiales of the
Federal Court also relevant to the determinatiosufh an issue. In
particular iInWAHP v Minister for Immigration and Multiculturaina
Indigenous Affair§2004] FCAFC 87 Carr and Tamberlin JJ at [60] to
[64] indicated the importance to be attached tofdwtual matrix in
each case (and ®WAEJ v Minister for Immigration & Multicultural &
Indigenous Affairs [2003] FCAFC 188 andWAIJ Minister for
Immigration & Multicultural & Indigenous Affaird2004] 80 ALD
568).
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65. In WAKK v Minister for Immigration and Multiculturainal Indigenous
Affairs [2005] FCAFC 225 the Court referred to what wadd day
McHugh and Gummow JJ iApplicant S20/2002t [49] in finding at
[70] to [71]:

In our view, the primary judge did not err when dhecided that
there was no failure to accord procedural fairn@sgelation to

the letter. We accept the submissions of the resganthat the
Tribunal dealt with the letter as one piece of ewvice which had
to be weighed with the other evidence. The Tribwaoalsidered
the letter and the other evidence in the contextvbéther the
appellant would suffer persecution on the ground lo$

political opinions if he was to return to Burma. elfAribunal

considered the letter in light of the oral eviderggen by the
appellant and found an incongruity between the rdissein the

letter that he was required to report to the poheghout fail and

the oral evidence that he was never called in @sgjoned by the
police whilst he was in Burma. The Tribunal alstee on the
curiosity of the English name. The Tribunal saidid not accept
that the letter meant that the appellant had a rebbnce of
persecution. It is apparent that the Tribunal, whimaking no
positive finding that the letter was not genuinecaded the
letter no weight, in reaching its final conclusidhat on the
evidence the appellant did not have a well foundear of

persecution if he was returned to Burma. This agsioh

reflected the findings which the Tribunal had maddependently
of the letter, which were based on serious creiybproblems
with the claims made by the appellant for which ldiger was

relied upon as corroboration. The approach whick ffribunal

took was consistent with the observations refetedbove by
McHugh and Gummow JJ in the case of S20/2002 aeddhrJ

in WAGU. This approach was not irrational or unfair

Further, as the primary judge said, there was ngifpee finding

by the Tribunal that the letter was a forgery amdtlsere was no
requirement on that basis to warn the appellanthef possibility
of that finding in order to accord the appellantopedural

fairness.

66. Similarly in this case there was no positive firgliof forgery and the
Tribunal made adverse credibility findings agaitmgt applicant on the
basis of the claims he had made and “independenflyhe letters he
provided as corroboration. Such findings were djpetine Tribunal on
the evidence before it. This is not a case in titicould be said that
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67.

the genuineness of the documents was a criticalistdhe reasoning of
the Tribunal in relation to the claims of the apapht.

The weight to be given to particular items of evice is a matter for
the Tribunal. It was because the Tribunal conside¢hat the applicant
completely lacked credibility in relation to hisachs of involvement
with the AL and consequential threats or mistreatntieat it found that
it disregarded and gave no weight to the lettersn all the
circumstances it could not be said that such caermotuin relation to
purportedly corroborative letters would natbViously be open on the
known material"(seeCommissioner for Australian Capital Territory
Revenue v Alphaone Pty L{d994) 49 FCR 576 at 591-592 and
SZBED. As McHugh and Gummow JJ made clear Applicant
S20/2002at [49], it was precisely because of the finding tle
complete lack of credibility that the Tribunal wast required to
proceed to deal with the potentially corroborataspects of claims
made in the letters, but was entitled to regardhthethe same light as
it had the applicant's other evidence, that is eshg and for the same
reasons. No failure to comply with s.425 or la€lpcedural fairness
Is established on the basis contended for by tpecajt.

Applicant S20/2002 and bias issues

68.

It was also contended th#&pplicant S202002 did not entitle the
Tribunal to disregard the letters and that in retato credibility the
Tribunal ought to have had regard to the lettersobmrating the
applicant’s claims before it concluded its findiragscredibility. It was
submitted that the manner in which the Tribunalcpemled and its
decision revealed a closed mind on its part givieg to a reasonable
apprehension of bias and constituting a failurehtve regard to
relevant considerations (see paragraphs 3 and #heofpplication).
Counsel for the applicant observed that the Tribinaa purported to
rely on the decision of the High Court Applicant S20/2002n the
basis that the majority had held that where thbulral had found that
the appellant completely lacked credibility, it wast illogical or
irrational for the Tribunal to reject or give no igiet to evidence that
corroborated the appellant's claims. It was sulechifor the applicant
that this was not a correct analysis of the decisio Applicant
S20/2002 It was contended thaipplicant S20/20020ould not be used
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by a Tribunal to consider only part of the evidermeto make a
credibility finding based in part only of that eeiice and then to use
that credibility finding as a way of disregardingdagiving no weight
to other evidence and that in doing so the Tribuvaa failed to give
genuine or proper consideration to the corrobogagividence and that
its approach indicated bias or apprehended bias.

69. In Applicant S20/2002the evidence of a witness other than the
appellant had been given no weight by the Triburtdbwever, it was
submitted that this was in circumstances whereltiinal had found
that the appellant thoroughly lacked credibilitydahat he had misled
the Tribunal in regard to his claim to fear harmthg authorities in his
home country. The evidence of the third party esthrelated to the
circumstances of the applicant's release from tieten The majority
of the High Court held that it was not necessariigtional or illogical
for the Tribunal (which was convinced that the dispe was
fabricating a story which was considered to be riehty implausible)
to reject corroborative evidence of a third paetyen though there was
no separate or independent ground for rejectiothatf evidence, apart
from the reasons given for disbelieving the priatipitness.

70. Counsel for the applicant referred to the followistatement by
McHugh and Gummow JJ ipplicant S20/2002t [49]:

In a dispute adjudicated by adversarial procedurésjs not
unknown for a party's credibility to have been sealened in
cross-examination that the tribunal of fact maylvsgat what is
proffered as corroborative evidence as of no welggtause the
well has been poisoned beyond redemption. It darbe
irrational for a decision-maker, enjoined by sta&uto apply
inquisitorial processes (as here), to proceed anftioting that no
corroboration can undo the consequences for a qageby a
party of a conclusion that the case compriseshiethat party. If
the critical passage in the reasons of the tribubal read as
indicated above, the tribunal is reasoning that,cdugse the
appellant cannot be believed, it cannot be satisfwth the
alleged corroboration. The appellant's argumenttims Court
then has to be that it was irrational for the Trital to decide that
the appellant had lied without, at that earlier gé&a weighing the
alleged corroborative evidence by the witness iesjon. That
may be a preferable method of going about the paskented by
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72.

73.

s S430 of the Act. But it is not irrational to foclust upon the
case as it was put by the applicant.

It was contended that there were a number of @iffees between the
evidence and the treatment of that evidence bytitseinal in this case
compared to what occurred Applicant S20/2002 It was submitted
that in Applicant S20/2002he evidence in question was corroborative
evidence in the true sense, in that it was witreagdence of another
person which tended to support the evidence of dpeellant.
Moreover inApplicant S20/2002he Tribunal had done no more than
state that it could not be satisfied with the cbamting evidence given
by the witness and therefore gave it no weight.

In contrast it was reiterated in support of thisitemtion that in this
case the Tribunal made positive findings in relatio the letters. The
Tribunal was said to have proceeded on the baats lecause of the
view it took in relation to the applicant's crediilyi before it considered
the documents, it would not use them for any pasitpurpose.

However, it was said to have used the documentsafaregative

purpose: to make a finding that the applicant wamplete liar so
that his other claims were not to be believed @t thasis as well as
because of his lack of credibility. Thus it wagdstat into the "mix"

as to whether the applicant completely lacked btiggi was the

positive finding that he had submitted documentstewr simply for a

false purpose and providing a false account.

It was also contended that on the question of vdrdtie applicant was
ever a member of the Awami League, the Tribunal lkacd in
decidinga priori that it would not give the documents any weigtt.
was contended that in so doing the Tribunal hadonbt failed to give
genuine and proper consideration to the evidendealso that the
Tribunal had approached the question of the wedgiat effect of the
letters with a closed mind or that the circumstane®re such that
there was a reasonable apprehension of bias qrathef the Tribunal.
It was also submitted that the Tribunal had noy @hlut its mind to the
possibility that the documents should be weighedhm balance in
determining the credibility of the applicant's eariclaims, but that it
also went on to use the documents for a negativeoge in relation to
other claims and that it flowed fromMpplicant S20/2002hat if a
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Tribunal did not give genuine or proper considertio corroborative
evidence that could amount to jurisdictional error.

74. In Applicant S20/2002 had been argued that it was irrational for the
Tribunal to decide that the applicant had lied,hatit at that stage
weighing the alleged corroborative material fronotaer witness. A
majority of the High Court had indicated that whiie may be
preferable for the Tribunal to go about its taskhis way, it was not
irrational to focus first on the case put by thelmant. However, it
was submitted that in this instance the case puh&yapplicant plainly
included the letters of support and so to use #wstn inApplicant
S20/2002as ara priori basis to reject not only what the applicant said
but also whatever he submitted in support of hesnts indicated that
the mind of the Tribunal member was closed and &haeasonable
observer might conclude that the decision-makerhiigave been
affected by prejudgment or prejudice against thpliegnt. It was
submitted that Gleeson CJ made it cleakpplicant S20/2002at [14])
that the decision in issue did not involve the inl member making
up his or her mind about the evidence of the appticbefore
considering the evidence of the corroborating vesnevhereas in this
case it was said that the Tribunal had uapdlicant S20/200%o reject
evidence without considering that evidence.

75. It was said that the Tribunal's conduct gave riseat reasonable
apprehension of bias in circumstances where itdisr@garded for any
positive probative purpose the letters submitted tiom applicant's
behalf and given them no weight onapriori basis simply because of
its prior disposition on the basis of the appliamhanner of giving
evidence at the Tribunal hearing and the fact titTribunal did not
consider that he had the kind of knowledge that ldichave been
expected if he had been an active worker, membeffigral of the AL.

It was pointed out that this was the very matteictithe applicant was
seeking to address in his post-hearing submisgiohis assertion that
while he did not equip himself well at the hearthg Tribunal should
weigh the supporting letters in the balance. Muweeeowhile the

Tribunal had indicated in its reasons for decidiwat it would not take
the material into account because the applicant avggerson who
lacked credibility, it was said that it nonethel#ssn used the material
in relation to other claims made by the applicant.
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76.

7.

78.

While accepting that such allegations should notniede lightly,

counsel for the applicant pressed the ground ofedqgmded bias. It
was submitted that the Tribunal showed by its re@gpin the context
described, that at least insofar as the issue abtmitletters was
concerned it had a closed mind based upon the xweng position

from the perspective of what had occurred at theuhal hearing. It
was submitted that it could be said that at thentpat which the
Tribunal hearing ended, the Tribunal had formedeavyhaving come
to the conclusion that the applicant was a peraokimg in credibility

and hence that it was going to disregard the ktter

Insofar as it may be intended to suggest that the® actual bias on
the part of the Tribunal, such a serious allegatmrolves personal
fault on the part of the decision-maker. It mustdbearly articulated
and proved (se#linister for Immigration and Multicultural Affairy
Jia Legeng(2001) 205 CLR 507 an8BSS v Minister for Immigration
and Multicultural and Indigenous Affaif2002) 194 ALR 749).

In Re Refugee Review Tribunal and Another; Ex paren#i Another
(2001) 75 ALJR 982 the High Court discussed theftesapprehended
bias in the context of administrative proceeding€leeson CJ,
Gaudron and Gummow JJ stated (at [27] — [28]):

[27] The test for apprehended bias in relation tarial

proceedings is whether a fair-minded lay observeightn
reasonably apprehend that the judge might not bangmpartial
mind to the resolution of the question to be detide That
formulation owes much to the fact that court prattegs are held
in public. There is some incongruity in formulgtia test in
terms of "a fair-minded lay observer" when, ashis tase with
the Tribunal, proceedings are held in private.

[28] Perhaps it would be better, in the case of adstrative

proceedings held in private, to formulate the festapprehended
bias by reference to a hypothetical fair-minded peyson who is
properly informed as to the nature of the procegdjrthe matters
in issue and the conduct which is said to give risean

apprehension of bias. Whether or not that be tppr@priate

formulation, there is, in our view, no reason tqadd from the
objective test of possibility, as distinct from Ipability, as to what
will be done or what might have been done. To theraise,

would be to risk confusion of apprehended bias waittual bias
by requiring substantially the same proof.
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79.

80.

Neither actual nor apprehended bias is establiskedt it has not been
established that the Tribunal had formed a viewafgeared to do so)
at the point the Tribunal hearing ended that theliegnt lacked
credibility and that it was going to disregard sedpsent material. It is
notable that the Tribunal gave the applicant tirfterahe hearing to
put further information to it. His adviser suggekthat the applicant
appeared nervous. The Tribunal referred to theliGgt's post-
hearing statutory declaration in assessing theilatiyg of his claims,
but noted that it did not provide greater detailtted claims made by
the applicant at hearing (which the Tribunal foundbe significantly
lacking in detail) but merely sought to restate dssertions. In other
words such material did not demonstrate any knogdesh the part of
the applicant of his own experiences beyond thadaegnt at the
hearing. Having determined on the basis of his ewidence that the
applicant completely lacked credibility in relatidn his claims of
involvement with the AL, the Tribunal’'s decisiondasregard and give
no weight to the letters of support was open taotsistent with its
understanding oApplicant S20/2002

The applicant contended that the Tribunal’'s relaren Applicant
S20/20020 reject his claims as well as his corroboragvalence and
its reasoning in relation to the letters was evigeof it having a closed
mind when it came to a corroboration of his evidenélowever it has
not been established that the relevant circumstaneze such that a
fair minded and informed person might reasonablyrapend that the
Tribunal did not bring an impartial mind to bearitdecision (se&e
Refugee Review Tribunal and Another; Ex parte H Andther(2001)
75 ALJR 982 at [27] — [32]).Applicant S20/2002nakes it clear that
where an applicant's claims have been rejectedhenbasis of an
adverse credibility finding, the Tribunal is erddl to give no weight to
evidence purportedly corroborative of those cla{eee [11] — [19] per
Gleeson CJ [46] — [52] per McHugh and Gummow JJ [d7@] per
Callinan J). On a fair reading of the Tribunalscidion it did not
misunderstand this principle. Even if it had, sacmisunderstanding
of the law would not of itself establish apprehahteas. The Tribunal
did not "use"Applicant S20/200%> reject the applicant's oral claims in
a manner indicative of either actual or appreheruad. Findings of
fact, including findings in relation to credit amematter for the Tribunal
(NADR v Minister of Immigration and Multicultural dnindigenous
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Affairs [2003] FCAFC 167 at [97]). In this instance thebtlinal’s
findings in that respect were open to it on theamal before it for the
reasons it gave.

81. Nor did the Tribunal use the letters of supportiterfindings about
these letters for a negative purpose in relatioother claims in such a
way as to constitute jurisdictional error. As théunal stated, it was
the adverse credibility finding made on the basithe applicant's own
evidence (not taking into account its findings abthe letters which
were disregarded and given no weight) that led itefect his claims
about and based on a relationship with a personvknas Salim (a
claim first made in his adviser’s written submissiof 17 October
2005) and his claims about false cases made inection with his
protection visa application. In that respect, tenthat although the
Tribunal's consideration of the letters was notl#s¢ matter it adverted
to in its reasons, undue emphasis should not leeglan the order of
the Tribunal's reasons for decision as Gleesomdidated inApplicant
S20/2002at [14]. Rather, this case was of the natureesoptated by
Lee and Moore JJ iWAIJ. The Tribunal was of the view that the
applicant's claims had been comprehensively digexkth such a way
as to necessarily negate allegedly corroborativideece (WAIJ at
[27]). This is not a case where the Tribunal hag doubt about the
truth of the applicant's claims. It therefore diok have to assess the
corroborative material before coming to its conidas on credibility.

82. Nor does the Tribunal's decision demonstrate aedlasind to the
applicant's supporting evidence. The Tribunal esmigtled to reject the
letters for the reasons it gave. It did not faihiave regard to relevant
evidence or relevant considerations in a manner stitating
jurisdictional error. No jurisdictional error istablished on any of the
bases contended for in paragraphs 2, 3, or 4 adgpécation.

“False charges” issue

83. A further basis on which the Tribunal is said tovéngfallen into
jurisdictional error by failing or constructivelyaifing to exercise its
jurisdiction under the Act is in the manner conteshdor in paragraph 5
in the application. It is as follows:
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84.

85.

86.

The Tribunal notes at page 15.5 of it decision thduilst the

applicant made claims in his original protectiorsaiapplication
regarding false charges laid against him for pcl reasons, he
did not raise that claim in his Tribunal proceedagThe Tribunal
then infers that the applicant therefore did notrégs or

continue” that claim. The Tribunal asked no questiof the
applicant in relation to that matter. The purposkea Tribunal

hearing is for the Tribunal to question the appfitaabout

matters over which it may have doubts or may rexjfinther

information. At no stage was it suggested by titeumal that it

had doubts about that aspect of the applicantsntéa and at no
stage did the applicant abandon those claims. Thbunal

either failed to take into account in any real seiisis claim, or
failed to afford the applicant procedural fairneas required by
section 425, or at all, in relation to that matter.

It was submitted that the Tribunal based its casiolu (that the
applicant did not wish to press or continue witk hiaim that there
were false cases against him) on the fact thaicheat raise that claim
at the hearing or in his statutory declaration ®fSeptember 2005 in
which he sought to clarify his claims. It was subead that to fail to
deal with this distinct aspect of the claims ofa@plicant was to fail to
review the decision as the Tribunal was requireddainder s.414 of
the Act (seeHtun v Minister for Immigration and Multiculturalffairs
[2001] FCA 1802 at [42] per Allsop J).

In Htun the applicant had claimed to fear persecutiondasewhat he
had done by way of political activity in Australkand also because of
friendships here with others of his community ajuably subversive
background. He did not expressly identify bothdsafor that‘sur
place” claim when called on at the Tribunal hearing tbcatate his
fears, in that he did not expressly refer to hisnidships (as distinct
from his activities) in Australia. However Alls@pfound at [42]:

...given the clarity of the expression of this femhis application
for review and the existence of objective mateuial forward by
him to support it, | do not see this basis for tt&im as having
been abandoned. Conceptually, and in a commoreseay, it
was quite distinct from his claim based on his\aiéis of the
[political] kind referred to earlier.

It was contended that a fair reading of the trapsaf the Tribunal
hearing in this case showed that the Tribunal memilaes thoroughly
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87.

88.

89.

in control in the hearing and asked the questibasghe wished to ask.
It was accepted that the Tribunal had asked thécapp whether there

was anything that had not been covered and thaateeplied that he
did not have any more to say. However it was sttechthat while the

Tribunal may have been entitled to take into actohat the applicant
had not put these matters forward when given thmpnity to do so,

it was not entitled to treat the statement abolsefaharges as having
been abandoned.

It was also submitted that it should not be opeth&Tribunal to find
the mere non-mention of a matter entitled it talfthat an applicant
had abandoned that claim. It was submitted thatlaandonment
required some positive act or inferred state ofdon presentation by
the applicant and was a finding that should noligigly made. It was
noted that this was not simply a finding that thé&bdnal was not
satisfied in relation to a claim because of the meann which it had
been presented or not pursued. Rather that tHeufdal had said
positively that the applicant did not wish to presontinue with the
claim.

It was contended generally that the treatment leyTthbunal of the
applicant's claims was based upon a finding of maeg® lack of
credibility and that even if an applicant gave aiqly false answer to a
guestion the Tribunal was not entitled to simplizeeaupon this false
answer as indicating that the applicant was aifliather aspects of his
or her claim may be shown to be true. (See KirbyNAIS v Minister
for Immigration & Multicultural & Indigenous Affag [2005] HCA 77
at [65] indicating that it rfemains for the Tribunal to consider any
evidence that is not discredited or disbeliévedt was said that in this
case the Tribunal had "precipitated" a finding ttiet applicant lacked
credibility with a view to rejecting all of his ath claims and evidence
and hence that it constructively failed to exergisesdiction.

It was also submitted that it could not be said tha Tribunal had
made independent findings that it did not accegt the applicant had
ever been involved with Awami League and that @ dot accept that
he had false cases made against him for reasois gbhtical opinion

or activities with the Awami League, because hed pat forward a
number of matters in relation to why he should bkelved in relation
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90.

91.

92.

to his claims that he was an Awami League officoale of which was
that he had false cases against him. On this bases said that, if he
had false cases against him, that fact went rdtyoaad probatively to
the question of whether he had ever been involvedhe Awami

League and hence that had to be taken into acbyuhe Tribunal.

The applicant’s claim about false cases was mad#ésiprotection visa
application in response to the questivhat do you fear may happen
to you if you go back to that country?The applicant claimed that the
law enforcement agencies were corrupt and wouldriadble to protect
him and that he may be killed. He claimed tlzst an Awami League
member my involvement with politics will createaated reasons to be
persecuted. | have false charges against me ahdevidetained and
tortured. | might be killed.

In response to a question seeking details of pgndiiminal charges
he indicated under the heading “chargédon't know yet the charges.
That is a false chargeqsic). Elsewhere in the application he claimed
he would provide supporting documents. He haddwoote so by the
time of the delegate’s decision. The delegatedtat

| have very great difficulty accepting his asseartithat “I have
false charges against me and will be detained artdréd. |
might be killed’;, in view of his lack of any real political profjle
the lack of evidence provided, the ease with whekvas able to
leave Bangladesh and also the fact that he hasrnbeen
convicted of committing any offence in Bangladesde (below).
If false charges were made against him, | beliegewould be
able to challenge any such charges against himhéendourts. |
note that, in Bangladesh there is a fair and indefsnt judiciary:
The higher levels of the judiciary display a sigraht degree of
independence and often rule against the Governmetriminal,
civil, and even politically controversial cases .l.therefore
believe that the applicant would be in a positiorréceive a fair
trial, if he were to return to Bangladesh, and theurts of
Bangladesh can decide whether or not the applicamguilty of
the charges.

The delegate also referred to the fact that in dpglication the
applicant had indicated that he was not currendindp investigated
(and that he had never been convicted of commitimg offence) in
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93.

94.

95.

SZHZD v Minister for Immigration & Anor [2008] FMCA

finding that he was not and never had been of aayinterest to the
Bangladesh authorities.

It is not in dispute that the applicant made no tanof the claim
about the false charges in the hearing, includirfgerw given an
opportunity to add anything that had not been caden the hearing.
Nor was this claim addressed in the post-hearingmsssions or
statutory declaration. However, the letter of sapfrom the General
Secretary of the AL in the applicant's home citg diaim that many
cases had been instituted against the applicantalbes participation
in politics on behalf of the AL. It also statechthin that case, W/A
has been issued against him and police is looking Hhim

tremendously.” The other letter of support suggested generiadly the
applicant would be imprisoned.

The relevant part of the Tribunal’s findings andgsens is as follows:

In his original written claims the applicant claichehat there
were false cases against him. He did not raiss ttlaim at
hearing or in the statutory declaration of 12 Sepler 2005 in
which he sought to clarify his claims. | considiéwat the
applicant does not wish to press or continue whik tlaim but in
any event as | do not accept that the applicant éesr been
involved in the Awami League | also do not accépt he has
had false cases made against him for reasons ofpbigical

opinion or activities with the Awami League.

| accept that, consistent witHtun, issue could be taken with the
Tribunal conclusion that the applicant did not wistpress or continue
with the claim in his protection visa applicatiohoait false cases on
the basis that he did not mention it at the headgngn his statutory
declaration. However in this instance this doed megtablish
jurisdictional error because the Tribunal went oratidress the claim
as if it was pressed, in the findings that commedngigh the wordsin
any event’ It rejected such claim on the basis that aglitndt accept
that the applicant was ever involved in the ALid dot accept that he
had false charges against him for reasons of hiigab opinion or
activities with the AL (which was the basis for hitaim in that
respect). Hence it cannot be said that it faiedake the claim into
account in a manner constituting a failure to heagard to relevant
considerations.
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96.

97.

98.

99.

100.

As set out above, having rejected the applican€dibility, it was open

to the Tribunal to give the letters of support neight in determining

his claims. It was also open to the Tribunaltaid not accept that the
applicant had ever been involved in the Awami Leado reject the

claim that he had false charges against him fot thason. No

jurisdictional error has been established in thamea contended for by
the applicant in this respect.

Further, given the manner in which the false cheugaims were dealt
with in the decision of the delegate, the applicaas on notice that
such claims may not be accepted. The Tribunalea®bliged to put
such possibility to the applicant pursuant to s.d@6therwise.

More generally, insofar as it was contended byapplicant that the
Tribunal's credibility finding demonstrated a degref "absurdity”,
such suggested absence of logic does not demansimagrror of law
let alone one going to the Tribunal's jurisdicti@eeNACB v Minister
for Immigration & Multicultural & Indigenous Affag [2003] FCAFC
236 at [30] andVGAO of 2002 v Minister for Immigration and
Multicultural and Indigenous AffairR003] FCAFC 68).

Nor is it established that the Tribunal construsitvfailed to exercise
jurisdiction in relation to its credibility findirggand the consequences
of such findings. The Tribunal did not simply seian a plainly false
answer to a question. Rather it had regard to vilikscribed a%he
applicant's complete absence of any demonstratevketlge of his own
experiences as an active member with the [AL], isf dlecoming a
member, of his involvement in social welfare prgeand the process
of becoming a branch official” It took into account that he was
nervous at the hearing, but found his evidefsignificantly lacking”

in both core and peripheral details that would hia@en expected had
the applicant been either an active worker, merobefficial with the
AL. It also observed that the post-hearing stayutteclaration did not
provide greater details, but sought to restateaffp@icant’s assertions.
Credibility is essentially a matter for the Triblindts finding in this
respect were open to it on the material beforerittie reasons it gave.

It has not been demonstrated that in coming to eavvabout the
ultimate question of whether the applicant had #-fwended fear of
persecution for a Convention reason the Tribuné¢dato take into
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account a relevant consideration, took into accoant irrelevant
consideration, committed some other error of lawdisregarded the
mandatory procedural requirements.

101. As no jurisdictional error has been establishedajyalication must be
dismissed.

| certify that the preceding one hundred and one (A1) paragraphs are a
true copy of the reasons for judgment of Barnes FM

Associate:

Date: 8 February 2008
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Correction

Matter number changed on page 1 of “Reasons fgrdadt” from “SYG 3846
of 2007 to “3846 of 2005”.

SZHZD v Minister for Immigration & Anor [2008] FMCA Reasons for Judgment: Page 37



