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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 1421 of 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZBQS
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent
REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: COWDROY J
DATE OF ORDER: 16 SEPTEMBER 2009
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The Appellant pay the costs of the First Respondssessed in the sum of $3,900
pursuant to O 62 r 40C(4) of the Federal Court Rule

Note: Settlement and entry of orders is dealt witi©rder 36 of the Federal Court Rules.

The text of entered orders can be located usingreB®n the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 1421 of 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZBQS
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: COWDROY J
DATE: 16 SEPTEMBER 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT

The appellant appeals from the decision of Drivier dielivered on 22 August 2008
which dismissed an application for judicial reviei a decision of the Refugee Review
Tribunal (‘the Tribunal’) handed down on 26 Febgu&008. The Tribunal's decision
affrmed a decision of a delegate of the Minister fmmigration and Citizenship (‘the

Minister’) to refuse to grant a protection (Clas&)Xisa to the appellant.

BACKGROUND

The appellant is a citizen of Bangladesh who adriie Australia on 13 April 2000.
On 24 May 2000 the appellant lodged an applicatmna protection visa with the then
Department of Immigration and Multicultural Affaird delegate of that Department refused
the application for a protection visa on 25 Aug2@00. On 25 September 2000 the appellant

applied to the Tribunal for a review of that dearsi

The first Tribunal decision affirming the delegatalecision was handed down on
27 November 2002. On 29 April 2003 this Court matders by consent quashing the
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decision and remitting the application to the Tribufor a second hearing. On 22 September

2003 the Tribunal (differently constituted) affirchthe delegate’s decision.

Some time after the making of that decision, thiudral wrote to the Ahmadiyya
Muslim Association Australia (‘the Australian Assatmon’) in December 2004 seeking
general information concerning the followers oftthaith. Such enquiry was not made
specifically in connection with any review of thppellant. However, a copy of the response
of the Australian Association (the ‘2004 letteidyined part of the Tribunal’s file.

On 23 March 2006, this Court again made ordersdmsent quashing the decision
mentioned above at [3] and remitting the applicatio the Tribunal. The third Tribunal
(differently constituted) affirmed the delegatetxision in a decision handed down on 4 July
2006. On 22 June 2007 Federal Magistrate Scadatitted the application to the Tribunal
for a rehearing (the fourth hearing).

Before the Tribunal at its fourth hearing (the gto which this appeal relates), the
appellant claimed that he was a member of the Ahie@dmunity and that on a number of
occasions he was beaten by fanatical Muslims. Hpelnt claimed that his family was
subject to trouble from Sunnis after they notickd appellant and his family had been
attending a Qadiani mosque. The appellant alsmeldithat he was attacked while attending
college and that in 1998 he was kidnapped by pefopia the Awami league who tried to
extort money from him. The appellant claimed thatl® March 1999 after coming out of a
Qadiani mosque he engaged in an argument with edoph Jamaat-e-Islami who attacked
him. The appellant claimed that he went into hidoug after some time he resumed living at
his home. The appellant claimed that he was atthoke20 January 2000 at a bus stop by

members of the Awami League and the Chhatra Shitio, left him for dead.

During its hearing on 10 September 2007 the apmptefieovided the Tribunal with a
letter. Such letter, purportedly written by the idatal Amir of the Ahmadia Muslim Jamat,
Dhaka was dated 2 September 2007 and addressed/HOM IT MAY CONCERN'. Such
letter stated:

He [the appellant] is permanent citizen of Bangidand also he is regular &
Permanent Member of Ahmadia Muslim Jamat, Banglades
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| know him. He is very good man. He bears a mdnaracter. He does not engage of
terror work of this country and society.

| wish him every success in life.

Before an earlier Tribunal hearing the appelladt pr@vided a similar letter dated 25 July 2000.

During the course of the fourth hearing the Tridueeked the appellant whether he
had any objection to the Tribunal contacting thesthalian Association to request that it
communicate with the National Amir (or Ameer) ofetPAhmadiyya Muslim Jamat,
Bangladesh (‘the Bangladesh Association’) to venhether the appellant was an Ahmadi as
claimed in letters purportedly written by the Natb Amir dated 25 July 2000 and
2 September 2007. The appellant agreed to suclogabplhe Tribunal accordingly wrote to
the Australian Association by letter dated 12 Seypier 2007 (the ‘September 2007 letter’)
seeking information concerning the validity of gygpellant’s documents and requesting that
the Bangladesh Association be consulted. A respovese received from the Australian
Association dated 11 November 2007 which attachétter dated 9 November 2007 from

the National Ameer of the Bangladesh Association.

The letter signed by the National Ameer was emtitl@ountry information request
Ref: BGD 32360 Dt. September 12, 2007 of Refsgg Review Tribunal of Australian
Governmeritand relevantly states:

Please refer to your letter Ref: 269 dt. 24/10/8Farding above request. For your

kind information both the certificates dt. 25/7/208nd 02/9/07 attached with the

subject letter which were submitted by [the apmt]lare false. The letter head is

fake, the signature of National Ameer is also faBtherwise such fraudulent person
can not be a member of our Community.

The Tribunal forwarded this information to the allgpg in a letter dated
20 November 2007 (‘the s 424A letter’), which wasvded to the appellant pursuant to
s 424A of theMigration Act 1958(Cth) (‘the Act’). The appellant was invited tobsuit any

comment.

By letter dated 3 December 2007 the appellant aglauged receipt of the Tribunal’'s
s 424A letter, and requested a period of three svéekmake a response. By letter dated
4 December 2007, the Tribunal advised the appettattit would allow him until 10 January
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2008 to provide a response. The Tribunal also advikat in the absence of any comment, it

might proceed to make a determination.

By letter dated 8 January 2008, the appellant rt@dea further three weeks to
respond. By letter dated 9 January 2008, such stquess declined.

No further communication was received from the dppe On 6 February 2008 the

appellant was notified that the Tribunal’s decisiosuld be handed down on 26 February 2008.

THE TRIBUNAL DECISION

The Tribunal found that there were good reasongmatcept substantial portions of
the appellant’'s evidence. The Tribunal found numsrmconsistencies in the appellant’s
evidence regarding the various incidents of petsatwclaimed, including the alleged attack
at college, the attack on the appellant’s familynkeo the kidnapping, the attack on leaving
the mosque and the attack at the bus stop. Thefaildound that such inconsistencies cast
doubt on the veracity of the appellant’s claims andhis credibility. The Tribunal considered
the appellant to be untruthful. The Tribunal foutitht there was no real chance of

persecution if the appellant returned to Bangladast upheld the delegate’s decision.

APPLICATION IN THE FEDERAL MAGISTRATES COURT

By application filed in the Federal Magistrates @af Australia on 25 March 2008
the appellant sought judicial review of the Triblmdecision.

Before Driver FM the appellant claimed:

1. The Tribunal did not consider an integer of thedgpt’'s claims, namely that
on a number of occasions he was attacked by threregtSunni Muslims in
Bangladesh.

2. The Tribunal failed to allow the appellant furth@ne to produce documents
relevant to the determining factor in the Tribudactision.

3. The Tribunal failed to consider the current prawgilsituation in Bangladesh.

4. The Tribunal breached s 424(2) of the Act becahegetis no evidence that the
approach to the Bangladesh National Ameer (thrahghAhmadiyya Muslim
Association Australia) was in writing.

5. The Tribunal decision was in breach of s 425 ofAht
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Driver FM found that the Tribunal had consideredleaf the alleged attacks or
kidnapping claims made by the appellant. However,tlee Tribunal had rejected the
appellant’s claims to be an Ahmadi, his Honour tated that it was unnecessary for the
Tribunal to deal with each and every assertionasfrhsuffered by the appellant.

As to the second ground, his Honour found that @&ppellant had ample time to
respond to the Tribunal’'s s 424A letter and thaatiempt had been made by the appellant to

provide the information sought by the Tribunal.

His Honour found the third ground had no substaasethe issue of the current
situation in Bangladesh was raised by the appeleamd the Tribunal was entitled to have

regard to independent country information.

As to the fifth ground of appeal regarding the gdié breach of s 425 of the Act, his
Honour was satisfied that the Tribunal put the dppeon notice that his claim to be an
Ahmadi was subject to question. His Honour notext the Tribunal recorded that asked
the appellant if he had any objection the Tribuchkcking with the Ahamdiyya Muslim
Association of Australia to ascertain whether heswafact an Ahmadi as he claimeHis
Honour noted that the appellant told the Tribuhat he wanted the Tribunal to make such an

inquiry of the Australian Association. His Honowuhd no breach as alleged.

Driver FM then considered whether the Tribunal edilto comply with the
requirements of s 424B of the Act in respect of #meguiry made of the Australian
Association. His Honour found that the Tribunal'squest for information from the
Australian Association was a request falling witBid24 of the Act and that consistent with
SZKTI v Minister for Immigration and Citizenshipdadnother(2008) 168 FCR 256 the
Tribunal was bound to meet the requirements of4B4& the Act in making the request. His
Honour observed that the request was made in gré&imd found that this implicitly required
a written response, given that the request wasdbamd written. His Honour considered that
the role of the scheme of s 424B of the Act isisticiguish between invitations calling for a
written response and invitations calling for anl sesponse at an interview, and that in the
absence of an invitation to attend an interviewas clear that a written response was called
for. His Honour found that the obligation to spgcihe manner of response contained in
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s 424B(1) of the Act is not breached when the mamferesponse is obvious from the

invitation.

His Honour observed that in the absence of theicgtjan of the deemed receipt
provision in s 441C(4) of the Act, the date of iptevas unknown, and that in these
circumstances the prescribed time periods couldhaet any relevant application. His Honour
found that there was no obligation on the Tribuoaspecify a prescribed period for response
and that the Tribunal did not specify any perioddaesponse. The fact that it waited until well
after any potentially relevant period would havepieed for a response suggested that the
Tribunal took the view that no period for a respomgs prescribed and that the response was

to be given within a reasonable period for the pses of s 424B(2) of the Act.

His Honour observed that before sending its reqteshe Australian Association,
s 441A(4) of the Act required the Tribunal to comfithe address of such Association with
the Association for the purposes of that reviewthat there was nothing to indicate that the
Australian Association had provided its addressthi® Tribunal in connection with the
Tribunal’s review. Driver FM inferred from the ewdce that this was not done and found
that since s 441A of the Act was not followed, 4@@) of the Act and r 4.35 of the
Migration Regulations 1994Cth) did not apply.

Finally, his Honour considered whether the breatls 441A(4) of the Act was a
jurisdictional error. His Honour concluded that IRement did not intend to deprive the
Tribunal of the ability to write to a recipient ah address already known to it subject to the
proviso that the recipient could not be deemedateehreceived the correspondence and must
be given reasonable time to respond. His Honoucladed that the Tribunal did not commit

a jurisdictional error in failing to follow s 424&f the Act.

APPEAL TO THIS COURT
On 10 September 2008 the appellant filed in thisr€Ca Notice of Appeal from the

decision of Driver FM. The appellant raises thédf@ing grounds of appeal:

1. The Tribunal failed to comply with s 424B of thetAc

2. The Federal Magistrate erred in failing to consitherapplication of ss 424, 424B
and 441A of the Act to a request by the Tribunathe office of the National
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Ameer of the Ahmadiyya Muslim Jamat in Bangladesidenvia the intermediary
of the Ahmadiyya Muslim Jamat in Australia.

3. The Tribunal failed to comply with its obligationsder s 425 of the Act.

The third ground of appeal was not pressed.

HISTORY OF PROCEEDINGS

The hearing of this appeal was fixed for 19 Novem®@08. However, since the
decision inSZLPO v Minister for Immigration and CitizenshipdaAnother (NSD 1227 of
2008); SZLQH v Minister for Immigration and Citizgmp and Another (NSD 970 of 2008);
SZLPP v Minister for Immigration and Citizenshipdafinother (NSD 1486 of 2008009)
255 ALR 407 was then pending before the Full Cofithe Federal Court of Australia, the
hearing of these proceedings was adjourned. Ony12@@9 the Full Court gave judgment in
SZLPQ The Court then contacted the parties to enquireter they wished to make further
oral or written submissions. The parties repliethim affirmative. The Minister filed a Notice
of Contention on 18 August 2009, both parties madther written submissions and the

Court listed a further hearing on 18 August 2009%i@l submissions.

NOTICE OF CONTENTION

The following issues are raised by the Ministerwtible of Contention:

1. The learned Federal Magistrate erred in conotudhat the request to the
Australian Ahmadiyya Association was a requesirfglwithin the purview of
s.424 of the Act, thereby enlivening the requiretaeri s.424B of thdligration
Act 1958 (Cth).

2. The learned Federal Magistrate erred by conotudihat there was no
jurisdictional error in the Tribunal's decision laese the:

a Tribunal was required to confirm the addresthefAustralian Ahmadiyya
Association for the purposes of the review and itsafinferred) failure to
do so rendered ss.441A(4), 441C(4) of the Act aulilation 4.35 of the
Migration Regulations 1994Cth) (“Regulations”) inoperable; and

b the effect of the preceding sub-paragraph wad the absence of a
prescribed period for response for the purpose .4248(2) was not
enlivened.

3. The learned Federal Magistrate erred by conatuthat s.424B(1) applied in the
present case because the Australian Ahmadiyya Assont is not a natural
person.

4. Contrary to the conclusions of the Federal Magfie as set out in paragraphs [1]
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to [3] above, the request to the Australian Ahmgaipssociation did not come
within the ambit of ss.424 and 424B because:

a the Australian Ahmadiyya Association is noatunal person.

b it was not a request seekiraidtitional informatiori within the meaning of
s.424 of the Act as no information had previousgero provided by the
Australian Ahmadiyya Association or Mr Mahmood Ahini@ connection
with the appellant’s review.

¢ Even if the Tribunal did breach s.424 of the,fsty such error arguably
did not go to jurisdiction.

5. In the alternative, if the Court finds jurisdictal error the first respondent
respectfully asks that the Court exercise its dibon and withhold relief.

ISSUES FOR DETERMINATION

It is convenient to deal with the issues raisedHh®y Notice of Contention since the
resolution of those issues will assist in the nesoh of this appeal. The critical issue is
whether s 424(2) of the Act applied to the inquimade by the Tribunal in its September
2007 letter. The resolution of this issue in thgatee would have the consequence that the
issues raised by the appellant, each of which canttee application of the requirements of

s 424(2), will not arise.

The appellant relies upon the letters of 25 Jul®and 2 September 2007 (‘the false
letters’) as constituting original ‘information’ gplied to the Tribunal, and submits that the
Tribunal's September 2007 letter is therefore auest) for ‘additional information’. The
appellant alternatively submits that the Tribunlalained ‘information’ by its request of the
Australian Association made in 2004. Accordingtg, 2007 request was one for ‘additional

information’.

The appellant submits that as the September 2008r lwas seeking ‘additional
information’, the Tribunal was required to complitwthe requirements of s 441A by giving
notice of the request to the last address providetie Tribunal (s 441A(4)(c)(i)) or to the
last residential or business address of the pe(s@#1A(4)(c)(ii)); that the invitation to
provide the additional information was requiredspecify the way in which the information
was to be provided as required by s 424B(1); asd & specify the time in which the
information was to be furnished as required by 4B{2). The appellant submits that failure

to comply with such procedures led to jurisdictioeor.
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The Minister submits that the learned Federal Megjis erred in his finding that the
request to the Association made by the Septeml@r Bfiter as a request falling in the

purview of s 424

FINDINGS

The Court will address the issue of whether theuest] of the Tribunal to the
Australian Association made by its September 200&s va request for ‘additional
information’ as referred to in s 424(2) of the ABrior to the amendments made by the
Migration Legislation Amendment Act (No. 1) 2qQ@%h) which came into force on 15 March
2009, s 424 provided:

Tribunal may seek information

(1) In conducting the review, the Tribunal mayt gey information that it
considers relevant. However, if the Tribunal getshs information, the
Tribunal must have regard to that information inking the decision on the
review.

(2) Without limiting subsection (1), the Tribunatay invite a person to give
additional information.

(3) The invitation must be given to the person:

(a) except where paragraph (b) applies—by onth@fmethods specified in
section 441A; or

(b) if the person is in immigration detention-#ymethod prescribed for the
purposes of giving documents to such a person.

Sections 424, 424A, 424B and 424C were insertenl tinéé Act by theMigration
Legislation Amendment Act (No 1) 19@8h). The Explanatory Memorandum states thatethes
sections provide a code of procedure to be follolyethe Tribunal in conducting its review.

In his decision, Driver FM relied upon the decisadrthe Full Court irSZKTI In that
decision at [53], the Full Court considered whethéglephone call made by the Tribunal to a
church leader who had previously signed a lettenceming the appellant in those
proceedings was a request for ‘additional inforor@tiwithin s 424. The Full Court found
that the telephone enquiry sought ‘additional infation’, and that the Tribunal was required

to comply with s 441A.
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The High Court of Australia has reversed the denisif the Full Court ir6ZKTt see
Minister for Immigration and Citizenship v SZKahd Another(2009) 258 ALR 434. The
High Court found that the Tribunal was entitledotatain information as it required and that
the requirements of s 424(2) did not restrict temegal power of the Tribunal to obtain
information under s 424(1) which does not specibyvithe information is to be obtained.
Accordingly, it was unnecessary for the Tribunaptovide an invitation when it sought to
obtain the information, because it sought to obthm information via s 424(1). It would
appear from [47] of the High Court’'s decision thihe Tribunal, at least when making
enquiries by telephone, can seek information urgdé24(1), even if the information as
sought would be classed as ‘additional informatimn’the purposes of s 424(2). That is, the
mere fact that the Tribunal is seeking ‘additiomd&brmation’ does not require it to proceed
under s 424(2) and the procedural requirements hwhitav from it, at least where phone
enquiries are concerned. It would appear that #his significant change in the s 424

jurisprudence, as will be shown below.

The Court notes that the parties have not had pp®rtunity to make submissions
based on the High Court’s decisionSZKTIbecause such decision was still reserved at the
time the parties made their further submissionshEadicated that they wished the Court to
proceed to deliver judgment in this appeal notwéhding the decision of the High Court in
SZKTI The Court therefore makes the above observationsspect of the consequences of
SZKTI with that wish in mind. The Court does not consitteat SZKTI alters the law in
relation to the specific issues arising in this egdp Accordingly, further submissions from

the parties are not required.

In SZKCQ v Minister for Immigration and CitizenshipdaAinother(2008) 170 FCR
236 the Tribunal requested during the hearing that appellant provide information to
confirm his membership of a political party. Suhsenfly documents were provided to the
Tribunal by the appellant in those proceedings ft@ra persons purportedly verifying the
appellant's membership of that organisation. Theéseuments were then referred by the
Tribunal to the Australian High Commission in Iskpad seeking answers from party
officials concerning the appellant’s claims. A respe was received and was forwarded by
the Tribunal to the appellant inviting comment. TRell Court held that the Tribunal's

enquiries made of the Bangladeshi persons ancefiies constituted ‘information’.
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The Full Court inSZKCQfound, consistent with the Full Court’s decisionSZKT]
that the provisions of ss 424(3) and 424A(1) hadbeen satisfied. In view of the High Court’s

decision inSZKTlas discussed above, the decisioBZKCQmust be treated with reserve.

In SZLPOthe Full Court considered the nature of ‘additlanformation’ within s 424

of the Act. In those proceedings the appellanthadal to be a member of the Ahmadiyya faith
and to have suffered persecution by Sunni MuslmBangladesh. In support of his claim he
provided the Tribunal with a letter on the lettextief the Ahmadiyya Muslim Jamaat, Krora,
Bangladesh apparently signed by the President of that omggtion which purported to
commend the appellant as an Ahmadi. The letteragdsessed ‘To Whom it May Concern’.
Such letter had been provided prior to the heaaimd) at the hearing the appellant agreed that
the Tribunal should make inquiries to verify higiols. As a result the Tribunal accordingly
wrote to the Department of Foreign Affairs and Edthe Department’) asking it to conduct
inquiries with the office of the National Amir inaBgladesh via the Ahmadiyya Muslim
Association of Australia. Subsequently the Depantnfigrnished the Tribunal with information
provided by the National Amir. It confirmed thatetlappellant was not a member of the

Ahmadiyya Muslim Jamaat.

The Tribunal thereafter wrote to the appellantighimg the information it had received
from the Department and inviting the appellant éanment. The appellant claimed that the
Tribunal’'s decision was affected by jurisdictiomator because the Tribunal hadvited the
Amir to give additional informatidrand as such s 424(3) required the Tribunal'statvan to
be given to the National Amir by one of the methsplscified in s 441A.

The Full Court inSZLPO referred to the decisions iI8ZKTI and in SZKCQ It

summarised the findings in those two decision®bas at [85]:

SZKTlandSZKCQestablish that:

(1) s 424 isa source of the Tribunal's power to get informat{sabs (1)) and ithe
source of the Tribunal’s power to get “additionaformation” that falls within the
meaning of that expression in s 424(2) (subs @})er sources for the getting of
information having been noted by us at [13]-[19ady

(2) where there is an invitation from the Tribumalgive “additional information”
within the meaning of s 424(2), s 424(3) makesandatory for that invitation to be
conveyed by a document given to the invitee by ohéhe methods specified in
s 441A,
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(3) failure to comply with s 424(3), where it amgdj is jurisdictional error;

(4) unless it is provided in the course of the megrinformation will be “additional
information” within s 424(2) at least if it is adidinal to information previously
given by the particular invitee to the Tribunal.

The fourth proposition above leaves to be resologdus the question whether
information can be “additional information” withia 424(2) if it is additional to
information obtained by the Tribunal from sourcéseo than the invitee.

[Emphasis in the original]

The High Court’s decision i8ZKTlat [47] appears to render (1) and (2) above ircorr
insofar as s 424(2) would appear to no longer betiy source of the power of the Tribunal to
seek ‘additional information’, at least where staziditional information’ is sought by telephone.
However, the High Court’'s decision 8ZKTIdoes not appear to disturb the observation in (4)
above, which is the relevant matter for considenai this appeal. The reasoning grounding (4)
is relevantly found in paragraph [99]®ZLPOwhere the Full Court said:

The view that “additional information” means “infoation additional to any

information already possessed by the Tribunal, ladreit came from the invitee or

not” is problematic. The written invitation régimeould then apply to all

information that the Tribunal might invite a perstngive after the Tribunal first

became seized of any information at all unlessrdraoy indication could be found

(cf SZKCQ at [49]-[51])). Presumably the first tintlee Tribunal becomes seized of

information is when the Secretary sends documenthe Registrar under s 418(3).

We suggest that a more limited meaning of “addilanformation” must be looked

for. Again, that which suggests itself is “infornwat additional to information
previously given to the Tribunal by the invitee”.

The Full Court said at [88]:

It [s 424(2)] is also not engaged when a triburcaitacts a library, agency or body
that it has had no previous contact with in retatio a particular review because it is
not seeking additional information from that person

In SZMBSv Minister for Immigration and Citizenship and Anet (2009) 176 FCR
141 the Full Court considered a letter headed ‘TBOM IT MAY BE CONCERNED'’ [sic]

written by the Minister of a local church stating:

This is to confirm that [the appellant] has beeretimg regularly with the church
since August 2007.

Please do not hesitate to contact William Poh (fieotelephone number]) should
you have a further enquiry.

At [36] of SZMBShe Full Court, having cite8ZLPQ said:
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It is significant that the letter of 3 February 80ffom the Local Church is not
addressed to the Tribunal and was not providechéoTiribunal by Brother Poh.
Rather, it was given to the Tribunal by the appwlldhus, as at the time when the
Tribunal telephoned Brother Poh, Brother Poh hadgngen any information to the
Tribunal concerning the appellant.

At [34] the Full Court observed:

The language of s 424(2) is subject to possibleiguitly. Section 424(2) refers to
the Tribunal inviting the person to gielditional information A question arises as
to whether that refers to information that is aiddidl to information that the
Tribunal has already obtained from any source, sashfrom the applicant or
pursuant to s 424(1), or to information that is idddal to information that the
Tribunal has already obtained from the person to itgted. The possible
inconvenience referred to above might suggest $hé®4(2) is concerned with
inviting a person who has already given informatitan the Tribunal to give
additional information. In such a case, the persay well have provided an address
to the Tribunal in connection with the review. Aatiagly, the preferable view is
that s 424(2) refers to information additional mormation previously given to the
Tribunal by the person to be invited (SBZLPO v Minister for Immigration and
Citizenship(2009) 255 ALR 407 at [99]-[100]).

At [37] the Full Court found:

However, the Tribunal was not inviting Brother Pwohgive additional information

within the meaning of s 424(2). At most the Tribunas making an enquiry as to
whether Brother Poh had relevant information toegig the Tribunal. It did not

invite him to give information, much less additibivdormation.

Was the 2004 letter ‘information’?

In the present appeal, the Tribunal was aware ef dtddress of the Australian
Association at the time it determined the appe€laapplication. As mentioned at [4], by
letter dated 7 December 2004 the Tribunal had evritb Mr Nasir Kahlon, General Secretary
of the Australian Association, seeking informationrespect of persons of the Ahmadiyya
community generally. Such letter was written by 8enior Researcher, Country Research of
the Refugee Review Tribunal. Relevantly the leftates as follows:

The Tribunal is currently assessing the claims ®&aagladeshi citizen who states

that he belongs to the Ahmadiyya community. Thebdmal would appreciate
answers to the following questions:

1. If the applicant approached the Ahmadiyya Asgamn would he be provided
with a form of certification stating that he is Alhmadiyya? If so, how would
the Ahmadiyya Association test his credibility?

2.  How else might an applicant have his claim t@abéAhmadiyya verified?

3. In aletter, dated 3 September 1997, you infdrthe Tribunal that when an
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Ahmadi submits an application to the Departmentnofigration “he/she
always provides a letter with the application issugy us stating that the
person is a member of our community”. Is this gtik case? Or was your
statement in reference to the now defunct Ahmamtiqi@l Assistance) (Class
BJ) visa? A copy of your earlier letter is attached

Please be advised that the Refugee Review Trikigraah independent Tribunal set
up by legislation to undertake merit review of apgtions for refugee status of
persons in Australia. Our website URL at http://wwtwov.au contains more
information about the Tribunal. One of the functaf the Country Research Unit is
to obtain information to support the review funatiaf the Tribunal.

In response to such letter Mahmood Ahmad, Amir afidsionary In-charge, the
Australian Association responded on 12 Decemberd 2QRe 2004 letter) providing the
information requested. The letter concluded:

Any queries concerning applications of Refugee uStaby members of our

Community are welcome, free of any obligation. Ehexr no question of charging

any fee for supplying any information, which maydieany help to you in discharge
of your responsibilities.

The 2004 letter did not contain any informatiorrefation to the appellant, nor was it
provided to the Tribunal by the appellant. Sucloinfation was not supplied in connection
with any relevant review, but was information sduglenerally relating to persons who
claimed to be of the Ahmadiyya faith. The inforroatiprovided by the 2004 letter of the
Australian Association was not therefore ‘inforroatifor the reasons provided 8ZMBSat
[36]. It must follow that the September 2007 letbeuld not therefore be a request for
‘additional information’ within s 424(2) of the Act

The Court rejects the submission of the appellaat the mere placing of the 2004
letter from the Australian Association on the Tnlalis file rendered such letter ‘information’
for the purpose of the specific review in questagireferred to iI$ZLPOandSZMBS

Were the false letters ‘information’?

The appellant further submits that the Tribunal,seeking information from the
Australian Association was using that Associatioerety as an agent to obtain ‘additional
information’ from the National Amir in Bangladesihe appellant relies upon the false
letters which he provided to the Tribunal in suppdrhis application as being ‘information’
and submits that the Tribunal’'s 2007 request to Naional Amir was a request for

‘additional information’ from him.
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In this instance, the false letters provided by dpgellant were not addressed to the
Tribunal, nor were they provided to the Tribunal tae result of an invitation from the
Tribunal. Consistent with the finding i8ZMBSat [36] the letters were not ‘information’
provided by the National Amir. Any subsequent refjumy the Tribunal of the National Amir
of Bangladesh could not therefore have been a stdore‘additional information’. It follows
that the alleged agency of the Australian Amir foe purpose of obtaining additional

information does not arise, since no ‘addition&imation’ as referred to in s 424 was sought.

There is a further reason for finding that the Uinél’'s enquiry did not constitute a
request for ‘additional information’. The two leeprovided to the Tribunal by the appellant
and purportedly signed by the Amir were fabricafBaey had not been written by the Amir.
Accordingly, it could not be said that the Tribusalequest of the Amir was for ‘additional
information’ if no information had previously beprovided by him.

CONCLUSION

In summary, the 2004 letter from the Australian dsation was not ‘information’
since it did not relate specifically to the appetjat was not provided by the appellant to the
Tribunal; and it was not provided in connectionhaginy review of the appellant. Further, the
Tribunal’'s enquiry of the National Amir by its Septber 2007 letter was not a request for
‘additional information’ since the Amir had not preusly been invited to provide
information. That is, neither the National Amir ritve Australian Association had provided
‘information additional to information previouslyvgin to the Tribunal by the inviteesee
SZLPOat [99]. It follows that the September 2007 letteas not a request for ‘additional
information’ within s 424(2) of the Act.

It follows from the above that the Federal Magisrarred in concluding that the
September 2007 letter from the Tribunal to the Aalsin Association was a request falling

within the purview of s 424 of the Act, enlivenitige requirements of s 424B of the Act.

In view of the Court’s conclusion, any issue of sammpliance with ss 424A, 424B
or 441A of the Act does not arise for consideratidvccordingly, it is unnecessary to
determine other issues raised by the Notice of €&umin and by the appellant in his

submissions.
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Ground 1 of the Notice of Contention is upheld #melappeal is dismissed with costs.

| certify that the preceding fifty-nine
(59) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Cowdroy.
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