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DECISION: The Tribunal remits the matter for reconsideratiottn

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantaipglicant a Protection (Class XA) visa under
S.65 of theMigration Act 1958the Act).

2. The applicant, who claims to be a citizen of Zimlvaparrived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicant]
February 2005 and applied to the Department of lgnation and Citizenship for a Protection
(Class XA) visa [in] March 2010. The delegate deditb refuse to grant the visa [in] July
2010 and notified the applicant of the decision hisdreview rights by letter dated [the same
date].



The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Auguétl® for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some statutory
qualifications enacted since then may also be aglev

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of Schedule
2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

10.

11.

12.

13.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article 1A(2)
relevantly defines a refugee as any person who:

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,
membership of a particular social group or polltmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the protection
of that country; or who, not having a nationalitydebeing outside the country of his former
habitual residence, is unable or, owing to such fsainwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225/IIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222 CLR
1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of the
application of the Act and the regulations to aipalar person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or



denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have ariadffjuality, in the sense that it is

official, or officially tolerated or uncontrollabley the authorities of the country of nationality.
However, the threat of harm need not be the prooiugbvernment policy; it may be enough
that the government has failed or is unable togmtahe applicant from persecution.

14. Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

15. Third, the persecution which the applicant fearsie for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

16. Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is merely
assumed or based on mere speculation. A “real eliamone that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of persecution
even though the possibility of the persecution ogag is well below 50 per cent.

17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

18. Whether an applicant is a person to whom Austtas protection obligations is to be assessed
upon the facts as they exist when the decisioradarand requires a consideration of the
matter in relation to the reasonably foreseealil&éu

CLAIMS AND EVIDENCE

19. The Tribunal has before it the Department’s fil&.f2010/44162) and the Tribunal’s file
(1006415) relating to the applicaiithe Tribunal also has had regard to the materiained to
in the delegate's decision, and other materialablai to it from a range of sources.

20. Electronic records before the Tribunal indicate tha applicant arrived in Australia on a
student visa [in] February 2005, and subsequenrdly granted a series of student visas, the last
of which was granted [in] January 2009 and wasivatitil [a date in] September 2009. His
movement records indicate that he has not depAudsttalia since his arrival [in] February
2005.



Protection visa application

21. The applicant applied to the Department of Immigraand Citizenship for a Protection (Class
XA) visa [in] March 2010. In his protection visa@igation (DIAC folios 1-25) he stated that
he was born in Mutare, Zimbabwe on [date deletet81£2)] (and is [age deleted: s.431(2)] at
the time of decision). He speaks, reads and w@hesia and English. He belongs to the Shona
ethnic group and is a Christian. He has never bemmied or in a de facto relationship. He is a
citizen of Zimbabwe and is not a national of anyestcountry. He does not have the right to
enter or reside in any other country. He has a dbmzan passport issued [in] September
2002 valid until [a date in] September 2012. Hs haver been outside his home country
before his current journey to Australia. Beforewvang in Australia he resided at one address in
Mutare from birth until his departure for Australtde stated in his application that he has
completed 9 years education and he gave detdils @ducation from [years deleted: s.431(2)]
in Zimbabwe and Australia, commencing in [year thgles.431(2)] with his attendance at
[college deleted: s.431(2)]. He has qualificatiassa [tradesman], a [diploma], a National
Certificate in Christian Studies and a Diploma imri€tian Studies. He gave his occupation as
a [tradesman] and he was employed as a [tradesmdh]tare between May 2004 to
September 2004. His widowed mother and siblingsilh Zimbabwe.

22. His answers in response to questions 41-46 are auniged as follows:

. He left Zimbabwe because of escalating violencditgpup to the 2005 parliamentary
elections;

. At college he participated in MDC ralliesdame was one of the MDC youth leaders;

. On several occasions they used to clashtivétZanu PF supporters, were beaten and
locked up;

. [In] November 2004 in [Village 1], the ZaRr youth beat them up for educating rural
people how to vote, and they spent the night itscel

. [Politician A], an aspiring MP and former iiMster] is a Zanu PF member and once sent
a truck of Zanu PF youths to look for him at hisib@. His mother had to run away
because they were harassing everyone and beasitgdihers so that they would reveal
where he was hiding. [Politician A] has indicatad applicant will be arrested when he
returns to Zimbabwe;

. During the 2005 election, three of his teaates who he used to campaign with were
imprisoned and died in prison;

. The Zanu PF have his name on a list of meagpio have gone abroad, and he will be
arrested if he returns;

He will be harmed by the Zanu PF militiandaPF supporters, green bombers and the
war veterans because he is an MDC supporter agttisnee from overseas;

23. The applicant provided with his visa applicatior tbllowing documents:

. A copy of the biodata page of his Zimbabwean pasgpsAC folio 27) and
subsequently a copy of his passport in its entif@tAC folios 68-92);



24,

25.

26.

27.

28.

29.

30.

31.

32.

. A copy of his Zimbabwean birth certificai2lAC folio 26);
. A copy of his WA driver’s licence (DIAC fdi27).

[In] July 2010 the applicant was interviewed byddincer from the Department. A recording of
the interview is on the Department’s file.

The applicant subsequently provided to the Departiplotographs of injuries indicating scars
on his right arm, and left leg (at DIAC folio 645)which he indicated were sustained on his
way home from an MDC rally [in] August 2004 heldoalb a kilometre from his home at [a
hall]. On that occasion he was attacked by foun mibo he suspects were ZANU PF
supporters. He was attacked when he pulled ovasdist a broken-down truck by the road.

[In] July 2010 the delegate refused the visa aptibl on the basis th#te applicant is not a
person to whom Australia has protection obligationder the Refugees Convention. The
delegate accepted that the applicant was an MD@ostgr during his college years and in the
period leading up to the 2005 Presidential electitmwever the delegate was not satisfied as
to the veracity of the applicant’s account of thaek on him and whether it occurred as a
result of individually targeted political violenoe as a result of general political violence.

In respect of the applicant’s account of his thrampaign team mates who died in prison the
delegate noted that inconsistencies in his writtaims and his claims at interview undermined
the accuracy of the applicant’s accounts of whataly happened.

In respect of the applicant’s fears of harm fronaliitian A] the delegate noted
inconsistencies in his written claims and his clahinterview. He noted that there was no
information before him to indicate that the apptics targeted individually by [Politician A]
who has been leading a campaign of violence amdiotion against residents and MDC
supporters alike. In respect of the applicant’swcle be on a list of people who have gone
overseas the delegate noted that the people oa lisessare largely high profile level
opposition and civic activists, not everyday MD@Qpgarters.

The delegate found it implausible that someone glaions to be a strong supporter of the
MDC and heavily involved in MDC political campaigig would be unaware of when major
elections were, and that his decision not to votdé 2002 election was inconsistent with his
strong political beliefs. He noted that in respotsa question regarding how he would
organise a political rally he provided only genenfbrmation an attendee would be able to
provide rather than details as to how he actuathpoised a rally.

The delegate found it implausible that someone gibtheir job to devote more time to his
political involvement with the MDC would cease theolitical activities two months later to
wait for a student visa application to be proces3éeé delegate had concerns about his level of
involvement and commitment to the MDC.

The delegate accepted the applicant’s stated intemmt coming to Australia was to study and
that he intended to return to Zimbabwe and thatwhas inconsistent with his written claims to
have left due to the escalating political violen€svhich he would have been a target.

The delegate found that the applicant’s delay dgiog a protection claim gave rise to serious
concerns about the immediacy, gravity and credybdilf his claims to fear persecution. He
was not satisfied that the applicant left Zimbalmv2005 due to his fear of harm resulting



33.

from his actual or imputed political opinion. Arttat even if he were to accept that this was
the case, he was not satisfied that the applicaetsfa real risk of serious harm in the future.
Given that only high profile MDC supporters rematrrisk the delegate was not satisfied that
a person with the applicant’s profile who has beetside the country for some time, is at risk
of serious harm.

The delegate accepted that the applicant may htemdad a rally [in] August 2004 and that
he may have been attacked. However, the deleget@imable to determine whether the scars
in the photos were from the injuries sustainedat attack. Accordingly he gave little weight
to the photographs. Even if he accepted that thessgere sustained in the attack [in] August
2004, he was not satisfied that the attack wasssaciky from his political opinions since the
applicant did not know who the attackers were, by We believed he was attacked.

Review application

34.

35.

The applicant applied to the Tribunal [in] Auguétl® for review of the delegate’s decision.
Following the appointment of a representative thibunal received a submission from the
applicant’s representative attaching the followdloguments in support of the application for
review.

A letter from [Mr B] dated [in] October 2010 whidahcludes the following, in summary:

. He is the [official deleted: s.431(2)] of the Nat#d Constitutional Assembly of
Zimbabwe and a founding member of the MDC;

. As part of his involvement with the NCA hauels around Zimbabwe and comes into
contact with a number of persons and organisations;

. The purpose of the NCA is to make represems regarding proposed amendments to
the Constitution to better protect the rights afiiduals;

. In about 2003 and while visiting the offie#gPolitician C], who is the Member of
Parliament for [constituency deleted: s.431(2)]waes introduced to the applicant. The
applicant struck him as a person of great commitrteethe MDC's ideals and aims;

. They held a number of meetings when he wadutare to prepare him with feedback on
his work on the NCA;

. Part of his work on the NCA and Constitutisithe protection of political freedom;
*  The applicant reported to him (as far as he carengper) that he had been assaulted and
threatened on three or four occasions as a refshig$ active involvement in the MDC in

general and [Politician CJ's office in particular;

. His reports to him were the sort of inforroatthat is needed in making representations
for the Constitution;

. He understands that the applicant left Ziowain early 2005 to further his studies
abroad,;



36.

Because of the current political situatinrZimbabwe and because of his profile as a
MDC activist he fears that if the applicant retutnZimbabwe after a protracted period
abroad he will be targeted by the authorities ;

In his opinion there is a real chance thatapplicant will be targeted on his return. He
is well known in the Mutare area. He does notdweiit will make a difference if he tries
to relocate to elsewhere in Zimbabwe;

He fears that if the applicant returns heiddace persecution without being able to
obtain protection from the authorities.

A letter from [Politician C], dated [in] Novembe®20, which may be summarised as follows;

He is a [details in relation to the business anéigiof Politician C deleted: s.431(2)];

He is one of the founding members of the MDC and alacted MP for [constituency
deleted: s.431(2)] in 2000 and re-elected in 206b52008;

He first met the applicant in 2003, when he attenle offices and asked about joining
the MDC following which he was granted membership;

From that time until late 2004 the applicant wasetive member of the MDC, and he
outlined in detail the nature and extent of thevéets undertaken by the applicant;

As a result of these activities the applicant bexzarall known in the area as an MDC
activist. The applicant was of great assistandsrtoin his position as an MP;

He is aware of the following four occasions in 20@4en the applicant was subjected to
assault due to his MDC activism;

o0 when he was assisting [Politician D] prior te #2005 elections in the [district
deleted: s.431(2)] he had been held overnightdamap by Zanu PF supporters (and
he reported this to the witness);

o after arally at a stadium Zanu PF supporteggied his car down and then pulled
him from the car and assaulted him;

o0 athird occasion was when the applicant hae gorjVillage 1] to help with
[Politician D]'s campaign when he stayed overnighhis uncle’s house Zanu PF
supporters came to the house looking for him. dp@icant escaped but his cousin
was badly assaulted,;

0 in August 2004 after an MDC rally which had béeld at [a hall], where he was
pulled out of his car and beaten;

o after arally at Sakubva stadium the applieead one of a number of MDC
supporters surrounded and beaten by Zanu PF sepgort

In late 2004 the applicant confided in him thatfeared for his safety and that he was
considering furthering his studies in Australia;
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38.

From late 2004 he remained a member of the M@l not positively participate
because he feared for his life;

He believes that if the applicant returns to Eaowe the present regime will seek him out
and this will result in gaol or further assaultsa@rse.

An article from [newspaper and date deleted: sZ3P010 referring to the campaign of terror
being conducted by [Politician A] in [Village 1] aimst MDC supporters.

A lengthy and detailed statutory declaration fréma &pplicant dated [in] November 2010 in
which he included details of his family backgrouhi education history, his political
activism, the 4 attacks on him in 2004 arising freinvolvement with the MDC, his
concerns for his safety, and the reasons for tteg/die his lodging his protection visa
application. In respect of his political activisns kslaims may be summarised as follows;

In 2002 and whilst at College he began taking divemterest in politics. He has lost
contact with three of his fellow students who wenelved with the MDC and believes that
they have either fled or been imprisoned or died.

He joined the MDC and became an active member @82@at the offices of the local
MDC Member of Parliament (MP) [Politician C]. Hecegved a membership card but did not
want to risk taking his membership card with himAtgstralia.

He tried to vote in the 2000 and 2002 electionscoutd not do so because his name was not
on the voters roll.

He attended at [Politician C]’'s offices in Mutare @ften as he could get there and
would sit in on meetings at which Counsellors froifferent wards reported to [Politician

C] about their concerns and particular needs fempople in their ward. He took the minutes
of the meetings.

It was valuable for [Politician C] to keep in cocttavith the people's needs, and raise the
profile of the MDC and this was done by holdindiesl about once every month. An
important part of his work in [Politician C]'s offe was organising rallies In addition, he and
other young members would go out into the commuteityind out about community
concerns so [Politician C] could try and assisteylalso tried to encourage people to
come forward and join the MDC. He provided lengtleyails regarding his part in the
organisation of rallies.

In respect of the 4 attacks on him in 2004 becabiés involvement with the MDC he
provided details of the following 4 incidents:

1. Early in2004 he stayed at his uncle's house itidy# 1] because he was in the area
assisting the local MDC Member of Parliament, [Bahn D] with the forthcoming
2005 elections. Part of his duties was to go ihteodountryside and talk to people
about educating them about the election process'uticle’ [name deleted: s.431(2)]
lives in [Village 1] and is in fact a cousin of Hate father. His uncle is a strong
supporter of the MDC. His grandmother also livedMillage 1], and she was a
neighbour to [Politician A] who was a strong Zarfugtpporter and a former
Minister in the Zanu PF government. The two farsilieere well known to each other
over a long period of time. During the course @& tlay he saw [Politician A] and



understood that he was upset because he had Hadexksta neighbour his family
would support Zanu PF. He had seen the applicamsired t-shirt. He knew that the
applicant was an activist. That night a truck adat his uncle's house and he heard
people calling his name. He could tell by the umifs that they were Zanu PF. He
and his uncle's children (with the exception of ohi#d) escaped by running away
into the bush. The child who remained was sevdrelten and hospitalised. His
name is [Mr EJ.

2. The second occasion was after a rally badn held at Sakubva Stadium in Mutare.
He and other MDC supporters were surrounded by ZPéhsupporters. They had
been there during the rally and had béwmg to disrupt the rally. He and the MDC
supporters were surrounded and beaten.

3. The third incident occurred after a MDC rally h@ildl August 2004. The rally was
held at [a hall] which is within 1km of his famifypyme where many people knew about his
background and his role in the MDC. After the ralhded, he collected unused MDC
party fliers and t-shirts for distribution in hisea. Shortly after leaving the hall, he was
driving away when he was flagged to stop by onmaf men, who were standing
next to an unmarked 1 tonne truck. Their truck apge to have broken down so he
stopped to give a hand. One man grabbed hisaighthrough the open car window
while the others opened the car door. He was puligdf the vehicle and assaulted
by knob kerries (wooden sticks with a knob on thd)eand other sharp objects. He
started calling for help and two men ran came saéscue. He believes that the men
who assaulted him were ZANU PF supporters becduesewould have known that he
was travelling back from the rally and he was waghis red MDC t-shirt. They were
in civilian clothes. When the other two men camaitoassistance these four people
jumped into their truck and drove off at high speed

4. The last attack was also at [Village 1] in abouwdlmber 2004 whilst he and others
had been helping [Politician D] with his upcomirgn@paigns. They were approached
by Zanu PF youths (identifiable by their green sitf The ZANU PF knew who they
were because they were wearing red t-shirts. Tekespeople who are trained by Zanu
PF to disrupt the opposition. They questioned thbout what they were doing there
and why they were supporting the MDC. Some cametdns and they proceeded to
beat them and then forcibly took them to a campcivis situated on the grounds of
the police station. They were held overnight irt temp. There were continually
assaulted. They were told to sing Zanu PF songslaackt slogans.The next day they
were released after some Zanu PF officials cameeaqdired about whether they had
been chanting the slogans and taught to sing Z&msoRgs. They were released and
given a Zanu PF t-shirt and a cap and told to wieam. They did not report to
the police because they knew that it was uselede 8. They never take any of
those reports seriously. The applicant clarifieat the was only interned overnight on
this occasion, and this did not take place afteriticident at the Sakubva Stadium
referred to above. He was never kept overnightatémand prison in Mutare.

Due to the assaults he decided to keep a low prafitl not go out into the field helping the
MDC. This continued until he left Zimbabwe on Fedmy2005 to travel to Australia. He
had wanted to further his studies in Australia. tisle acted as a financial sponsor for
him. Around about September of 2004 he lodged aticgtion for a Student visa and
from then until he left Zimbabwe in February 20@5gtopped his active involvement
because he felt that it was only a matter of thefre something far more serious would
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40.

happen to him. He remained an MDC supporter andtehd at [Politician C]'s office
but did not take any further part in organizingattending rallies.

One of his main concerns is that [Politician Ajxbom he is known would have put his

name onto a list of people to target as having Zlimbabwe. In Zimbabwe it is common

place for people to be taken into prison withoiat tand then to disappear or die. He is
concerned that this will happen to him. He fearag life if he were forced to return to
Zimbabwe. Zanu PF officials still call at his howsking his mother where he is and when he
will return.

Though the rest of his family is not actively invedtl in politics, they will also face trouble if
he were to return to Zimbabwe. His mother is a hea@and their family home was
purchased on an ownership scheme formed by theh&@eaAssociation. Though the
scheme is run by the Teacher's Association, @rigely funded by the government and his
mother is still making monthly repayments. If heravéo return to Zimbabwe and continue
his activities with the MDC, there is a real rislat the government will reclaim the family
home to punish his family.

He hoped that by the time he completed his stumhelswas meant to return to Zimbabwe
that there would have been a change in governntéatenrolled in an [Advanced Diploma]
Course at [college deleted: s.431(2)]. He had hopdxd able to then return to Zimbabwe at
the end of that course. He completed the [course}f@en re-enrolled for [subject deleted:
s.431(2)]. He did not complete the [studas}l then decided to change to Christian Studies at
[college deleted: 5.431(2)].

In March 2010 he applied for a Protection visa@svhas fearful of returning to Zimbabwe.
He did not apply previously for a protection visahee had felt secure on his previous student
visas.

The detailed submissions from the applicant’s regméative included the above documents as
well as submissions in respect of the definitiom oéfugee and how the applicant satisfies that
definition, and relevant country information anéerence to comparable RRT decisions.

[In] March 2011 the applicant’s representative wrtat the Tribunal advising that the proposed
witness [Mr E] had left Zimbabwe for South Africachas of that date, the applicant was
unable to contact him. He advised that anothergseg witness, [Mr B], had been served with
a summons to appear in Court in Zimbabwe [in] M&0h1, the same date as the Tribunal
hearing. Attached was an extract from [websitetel: s.431(2)] dated [in] March 2011
outlining the circumstances of the police summan§Mr B], and confirmed that he was
summonsed to appear [on a date in] March 2011 aatche was accused of holding an illegal
rally in 2004.

Tribunal hearing

41].

42.

43.

Theapplicant appeared before the Tribunal [in] MarBAR2to give evidence and present
arguments. The Tribunal also received oral evidéroa [Politician C].

The applicant was represented in relation to thieveby his registered migration agent.

A summary of the oral evidence follows.



Oral evidence from the visa applicant

44. The Tribunal invited the applicant to present s and evidence in support of his
application for review. The applicant respondedbitining his claims of membership of the
MDC since 2003, and the activities in which he waslved.

45. Asked what family members he had remaining in Zibovibathe applicant said his mother and
brothers and uncles remained in Zimbabwe. His faané MDC supporters although are not
politically active.

46. The Tribunal asked the applicant whether he haghtbcbeen in contact with his family, and
if so what they had told him about the situatioZimbabwe. The applicant indicated that his
brother had recently told him that [Politician Addbeen enquiring as to the applicant’s
whereabouts. In 2008 around the time of the elestlos mother had received many
anonymous calls from people asking for the wherathof the applicant. The callers did not
identify themselves, and his mother had the phand line disconnected.

47. In particular the Tribunal enquired about [Mr Ehelapplicant indicated that he last had direct
contact with [Mr E] in 2004, and that subsequemitact had been via his brother. He
confirmed that his brother had been in contact \WhE] in late 2010, when the applicant
was needing him as a witness. The applicant goefirthat his brother had since been unable
to contact [Mr E], who has left Zimbabwe for Sodétliica. When asked if he knew why [Mr
E] left Zimbabwe the applicant responded that loendit, and that he did not think he had left
for political reasons, but rather because he likegelling.

48. Asked to describe his involvement with the MDC, épplicant provided detailed evidence
consistent with the details in his statutory deatian of his activities in 2003 and 2004. He
indicated that he had a few people to assist himsnwork for the MDC and that he took
instructions direct from [Politician C]. He indieat that he met [Mr B] of the NCA a couple of
times when he came to Mutare and that he met h{dditician C]'s office. He also
described his activities in assisting [PoliticiahiD2003 and 2004 in the lead up to the 2005
election.

49. The Tribunal invited the applicant to describe eatthe attacks on him by Zanu PF
supporters. His oral evidence was detailed andistems with the written evidence in his
statutory declaration.

50. The Tribunal asked the applicant about his writkeaaam on his protection visa application
form that during the 2005 election three of hisitigaates he used to campaign with were
imprisoned and died in prison. The applicant iatkd that in fact he did not really know what
became of these three team mates, and only knéwhthadisappeared, and agreed that the
rest was supposition.

51. When asked to comment on whether he could relstate protection to protect him in
Zimbabwe the applicant indicated that they areoties causing the violence, especially the
police and soldiers who are meant to be protegeuple.

52. When asked if he could safely relocate to somewblsein Zimbabwe the applicant indicated
that [Politician A] would have put his name onst And that he would be apprehended as soon
as he arrived in Zimbabwe, and that even if he rddeeanother area he would be found.
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54.
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57.

58.

The Tribunal asked the applicant why he delayedilagihis protection visa for 5 years
following his arrival in Australia. He respondedtine had intended to return to Zimbabwe
when he finished his course, and that he felt safthe student visa and it is only when his
student visa expired, and there had been no chiarige government in Zimbabwe, that he felt
unsafe.

When asked about the status of his student visiicappn he confirmed that his application

for review by the Migration Review Tribunal of tBepartment’s rejection of his application
was still pending. He confirmed that it was after $tudent visa application was refused by the
Department that he lodged his application for dqmton visa.

The Tribunal enquired whether he had been politicaitive in Australia, and the applicant
responded that he had not. When the Tribunal eadjwhy this was so, the applicant
responded that it would have no impact on the sdnan Zimbabwe and so there was no
reason for him to be politically active in Austeali

Oral evidence from [Politician C]

The witness indicated that the situation in Zimbalwas rapidly deteriorating, people were
being harassed, and violence was escalating ahthtiea or four members of parliament were
in police custody.

When asked whether someone of the applicant’slprefiuld be at risk on return to
Zimbabwe, the witness responded in the affirmatieindicated that anyone who is
associated with the MDC, or perceived to be in @i to the Zanu PF is at risk. He
indicated that the applicant was at risk of abdugtarrest, and intimidation, and that this risk
comes from different quarters including law enfoneat agencies, war veterans etc. That a
person can be targeted from the top, but also themocal areas and that this risk escalates as
the country moves towards an election.

When asked what in his view makes the applicanskthe witness indicated that the
applicant was very active in the MDC and that hieniswn to members of the Zanu PF. He
indicated that the Zanu PF keep tabs on peoplevdhkihow when the applicant returns. He
indicated that a person may be targeted evenyfahe not currently active, and that the Zanu
PF are particularly suspicious of a person wholdess away from Zimbabwe. He indicated
that the applicant was most definitely known to Ziamu PF. He indicated that the applicant
would not be protected by the authorities if hemes. Further, he agreed that nothing would
be achieved by the applicant reporting incidendesssault to the police.

The witness indicated that he had a close worlatefionship with the applicant and he confirmed
the activities undertaken by the applicant as oedliin his letter.

Country information

Background

59.

The power-sharing arrangement between Robert Mig@BdNU-PF and Morgan
Tsvangirai’'s MDC-T party negotiated after the comérsial 2008 Presidential election
provides for constitutional reform process to tpkece before elections planned for 261Mhe

! ‘Robert Mugabe: Zimbabwe unity deal should endtiyear’ 2010 BBC News15 October,
http://www.bbc.co.uk/news/world-africa-11551493Accessed 1 November 2010.



current constitutional debate is the third time Babwe will have attempted to enact a new
constitution to replace the Constitution put ingeldy the ‘Lancaster House Agreement’ at
Zimbabwe’s independence from British rule in 19M8gotiations broke down in 2000 and
again in 2007 (the ‘Kariba Draft’) after constitutial drafts were heavily criticised for being
developed secretly by the government and for siganitly expanding presidential discretion.
The Kariba Draft has again been put forward by ZARE during the 2010 Constitutional
Outreach Program as an optfowriting for the newspapefhe Zimbabweaim April 2010, lti
Mabasa and Tony Saxareport that support for the Kariba Draft is beimg@uraged through
the deployment of the ZANU-PF force, ‘the Green Bens’, who identify MDC supporters,
interrogate “and torture them at their basebfabasa and Saxon go on to note that there are:
widespread reports that the violent revolutionaaxty has re-engaged its violent tactics
countrywide in a bid to force the electorate taiioly accept the Zanu (PF) favoured Kariba

Draft as the constitution of Zimbabwe.

60. The Zimbabwean human rights advocacy blog Zit@pabwe Democracy Nowgported in
March 2010 that torture camps were being set umdnaZANU-PF youth who had been
incorporated into state security forces after t@8elections. The site posits the youth “are
taking part to [make sure] the constitutional pssces disturbed and that the elections are to be
held under the Kariba Draft... They are making sardd their best to intimidate, torture, and
instil fear, so people will vote for the Kariba Btrm the referendum®

61. As the news servicéoice of Americabserved in July 2010, “[v]iolence is escalatisglze
country moves into the public outreach phase afdtsstitutional revision proces§The
public outreach program designed to educate Zimbahw/about the process of constitutional
reform rolled out in the latter half of 2010 wag pu hold in September after an MDC
supporter was killed during a meetifg.

On therisk of harm to MDC supporters and activists

62. Human Rights Watch and the US Department of S&gdert that both perceived and known
MDC members and supporters, as well as their fagjittontinue to be harassed, arbitrarily
arrested, assaulted, intimidated and killed. Thpgteators are primarily members and
supporters of ZANU-PF, ZANU-PF affiliated youth itid, war veterans and, to a lesser
extent, police officers and security forces. Orumher of occasions, citizens have reported
being “harassed or assaulted for listening to masginging songs affiliated with the MDC-T”
ZANU-PF supporters and state security agents algortedly “abducted and tortured dozens

2 Sokwanele 2009, ‘Presidential Powers in the “Kaifilzaft Constitution” ,’ 29 Jun&okwanele.com
http://www.sokwanele.com/thisiszimbabwe/archived/48- Accessed 1 November 2010.

3 Karimakwenda, T. 2010, ‘Zimbabwe: Zanu PF Usintg®os, Chiefs and Militia to Attack MDG'SW Radio Africas
hosted atAll Africa Global Media 4 Augusthttp://allafrica.com/stories/201008040999.htriccessed 28 September
2010. For a critique of the Kariba Draft, see Sokala 2009, ‘Presidential Powers in the “Kariba Badnstitution™ 29
June,Sokwanele.conittp://www.sokwanele.com/thisiszimbabwe/archived/48- Accessed 1 November 2010.

* Mabasa, |. and Saxon, T. 2010, ‘Zanu Beating MDPdrters for Wearing RedZimbabwe Metrp19 April
http://www.zimbabwemetro.com/news/zanu-beating-rsdpporters-for-wearing-reef Accessed 14 July 2010.

® Mabasa, |. and Saxon, T. 2010, ‘Zanu Beating MD@drters for Wearing RedZimbabwe Metrp19 April
http://www.zimbabwemetro.com/news/zanu-beating-rsdpporters-for-wearing-reéf Accessed 14 July 2010.

¢ Zimbabwe Democracy Now (Nxwala) 2010, ‘Torture gameemergeZimbabwe Democracy Now blog4 March,
http://www.zimbabwedemocracynow.com/2010/03/14@{camps-reemergef#ccessed 2 November 2010.

7 Zulu, B. 2010, ‘Zimbabwe’s MDC Releases Report NaynPerpetrators of Political Violenc&/OA News.cons July
http://www.voanews.com/zimbabwe/news/politics/Zitha&s-MDC-Releases-Report-Naming-Perpetrators-of-
Violence-97876909.htmt Accessed 28 September 2010.

8 ‘Robert Mugabe: Zimbabwe unity deal should endtiyear’ 2010 B8BC News Onlinel5 October,
http://www.bbc.co.uk/news/world-africa-11551493Accessed 1 November 2010.



of opposition and civil society members, as welstaglent leaders, as part of an effort to
intimidate MDC supporters and civil society membems leaders”. Such abductions were
rarely investigated by the government. Furthermaf\U-PF government officials
reportedly removed perceived MDC supporters frovil service positions and the militaPy.

63. Political violence against perceived ZANU-PF oppuseincluding citizens suspected of
being sympathetic to the MDC, has continued despéesigning of a power-sharing
agreement between ZANU-PF and the MDC in Septe2@@8, and the formation of the unity
government in February 2009. Throughout 2009, ipalitviolence targeting opposition MDC
members and supporters resulted in at least tteats] while at least 19 people died from
injuries sustained during the 2008 election-relguelitical violence. The MDC claimed that a
further “200...members and supporters were missiggoaesumed dead in the wake of
election-related violence in 2008*In June 2009BBC Newseported that a senior member of
the MDC, Sekai Holland, had made claims that membeZANU-PF were sending threats
and warnings to MDC members on a daily basis, a@naWiing up assassination lists...[w]ith
the worst violence planned to coincide with eletsidue in 18 months™

64. In addition, MDC legislators and activists haverbeabject to politically motivated
prosecutions by officials aligned with ZANU-PF.January 2010, Human Rights Watch
reported that at least 17 MDC legislators werenig¢trumped-up criminal charges”, while
five had already been convicted. One prominent gxaims the arrest of senior MDC official
Roy Bennett in late 2009, on charges of “sabothgeditry, terrorism, and inciting terrorism”,
initiated by ZANU-PF. On 16 October 2009, Prime Miar and MDC leader Morgan
Tsvangirai “announced that the MDC had “disengadeath the unity government”,
ostensibly over the treatment of senior MDC mentbay Bennett. However, Human Rights
Watch argues that increased attacks on MDC suppditeZANU-PF were a significant factor
in the decisiort? The MDC rejoined the unity government a few welaksr

65. A number of reports indicate that attacks on MD@psrters intensified following the
disengagement of the MDC, particularly in ruraleareln October 2009, teachers in
Mashonaland Central Province were attacked by ZANRUsupporters, and reportedly told that
they are now considered to be enemies of ZANU-R&esihe MDC pulled out of the unity
government. Other news reports from late 2009 atdithat “ZANU-PF militias [are] re-
deploying to rural areas and...holding political nregt to intimidate MDC and opposition
supporters” The re-opening of youth militia camgus,increase in recruitment, and attacks on
the homes of MDC supporters by youth militias wels® reported. In addition, arrests and
abductions of MDC members and supporters were teghdyThe Timesand theZimbabwe
Telegraphin October 2009. As a result, Amnesty Internatioverned that Zimbabwe was “on
the brink of sliding back into...violencé*.Furthermore, it was reported in November 2009

° US Department of State 201@gountry Reports on Human Rights Practices for 20@mbabwe11 March, Sections
la-d, 4; Human Rights Watch 20MWprld Report 2010: Zimbabw@&anuary

19 Human Rights Watch 2008alse Dawn: The Zimbabwe Power-Sharing Governméteikire to

Deliver Human Rights Improvemengsugust, pp.5-8; US Department of State 2006 ntry Reports on Human Rights
Practices for 2009 — Zimbabw#&1 March, Section 1a

UK Home Office 2009Country of Origin Information Report: Zimbaby23 December, p.28

2 Human Rights Watch 201World Report 2010: Zimbabwéanuary; Phiri, G. 2010, ‘Zanu (PF) continuethteart
MDC ... political persecution, violence continuedew Zimbabwge28 April

13 Chinaka, C. 2010, ‘Slow reforms will prolong Zintivee unity governmentThe Citizen8 March
http://www.thecitizen.co.tz/editorial-analysis/2fadysis-opinions/531-slow-reforms-will-prolong-ziadwve -unity-
government.html — Accessed 12 August 2010

14 UK Home Office 2009Country of Origin Information Report: Zimbabw@3 December, pp.30-31; ‘ZIMBABWE:
Violence spikes after MDC's withdrawal from goveramt' 2009,IRIN News 27 October



that the MDC claimed to have evidence of ZANU-PFetimgs in all 10 provinces aimed at
reviving “terror squads to harass, intimidate aortuire people” to accete Kariba Draft
Constitution endorsed by President Mug&be.

66. However, prior to the disengagement of the MDC fitb unity government, the Department
of Foreign Affairs and Trade advised that “it isal from assessments from a variety of
sources spread across Zimbabwe that the levellibicptly-motivated violence has decreased
greatly since the inclusive government was formed ® February 2009. It should be noted
that one influential local civil society group adted to us that it paid informants for reports of
cases of violence, thus rendering its informatioretiable and systemically biased to
exaggerating the number of cases. ZANU-PF’s cuantpaign on constitutional reform has
been based on small bribes for village headmerraitlan physical intimidation, a strategic
shift from the overt violence seen in rural areaspril-June 2008*°

67. A most recent report of the fact finding missiomdocted in August 2010 by the UK Border
Agency of the Home Office states:

There were a number of views expressed aboutrtidepof those at risk of violence. The
Counselling Services Unit stated that violence taageted at those with a political profile, not
necessarily of a high level, but there would nerest in MDC supporters who were not active.
An international NGO considered risk depended ernstanding of the individual in society in
addition to political activity. In rural areas tleosonsidered influential (such as teachers,
businesls7 people and professionals) might be aexisk for relatively low level political

activity.

68. The MDC have been reporting throughout the latédir &f 2010 that their supporters were
being harassed and ‘war veterans’ loyal to ZANUwRIFe again setting up bases in rural areas
to intimidate peoplé’® The United Nations news service, the Integrategidtal Information
Networks (IRIN) reported in October 2010 that viate has flared in Mashonaland Central,
where reports indicate that “30 families had beispldced and soldiers deployed in the three
districts of Muzabarabani, Shamva and Bindura @®2ZANU-PF stronghold.*°

On the availability of state protection and the attitude of police and their connection with
ZANU PF

http://www.irinnews.org/Report.aspx?Reportld=86#7/Bccessed 9 August 2010; Chimhete, C. 2009, ‘Vicde
intensifies after MDC-T pull outThe Zimbabwe Standard1 October; Sibanda, T. 2009, ‘Zimbabwe: MDC Sufgrs
Attacked by Zanu PF Militia in Uzumba’, AllAfricalGbal Media, sourceéSW Radio Africa8 December
http://allafrica.com/stories/200912080979.html -e&ssed 4 January 2010; Gumede, G. 2009, ‘Gangdresduct
MDC official’, Zimbabwe Telegraph, 27 October httpaww.zimtelegraph.com/?p=3913 — Accessed 4 Jan2@ity;
Sibanda, T. 2009, ‘MDC Activist Left for Dead bymaPF War Veterans in Makoni’, AllAfrica Global Mied source:
SW Radio Africa20 October http://allafrica.com/stories/2009108R.html — Accessed 5 November 2009

15 UK Home Office 2009Country of Origin Information Report: Zimbabw@3 December, p.71

18 DIAC Country Information Service 200€ountry Information Report No. 09/63 — CRS ReqNesZWE9736:
Update of country information post February 20(08&urced from DFAT advice of 31 August 2009),ebtember

" UK border Agency, Home Office Report of Fact-FmgliMission to Zimbabwe Harare 9-17 August 2010 lishbd
21 September 2010, http://rds.homeoffice.gov.ukéaimtry_reports .html#countries, p24. Accesse@®t®ber 2010.
'8 Integrated regional Information Networks (IRIN)r@babwe: Election call raises fears of more viokntnited
Nations Office for the Coordination of Humanitariaffairs, 22 October,
http://www.unhcr.org/refworld/docid/4cc672ffle.htmhccessed 1 November 2010.
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Nations Office for the Coordination of Humanitariaffairs, 22 October,
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It has been widely reported that members of thebaimve Republic Police act with a high
level of impunity in support of the ZANU-PF, anddauntering the MDC, its supporters and
non-government organisations that have been suppafthuman rights. The US Department
of State’s report on human rights practices in Ziinle in 2009 noted that army and police
units “organized, participated in or provided |dmial support to perpetrators of political
violence and generally permitted their activiti@sThe report noted that “[p]olice routinely
and violently disrupted public gatherings and desti@tions, and they tortured opposition and
civil society activists in their custody”, and tr@intinued politicisation of the force’s upper
echelons made it difficult for rank-and-file politeact impartially. Further to this, it was
reported:

Security forces were rarely held accountable farsab. Frequent allegations of excessive
force and torture were often dismissed by senisegament officials who claimed that the
actions were necessary to maintain public order.

Police continued to refuse to investigate casgmlitical violence...
Police seldom responded during incidents oflaige violence.

There were numerous reports of security forceirarthy arresting opposition and civil
society activists, interrogating and beating themriformation about their organizations'
activities, and then releasing them the next ddljout chargé!

Numerous arrests of MDC parliamentarians througR000 were considered by civil society
to have been politically motivated and intendedrimde the MDC'’s power in parliaméefit.
Human Rights Watch reported that police intimidatmnd harassment of MDC and human
rights activists continued unabated in 2009, asdlttie “[p]olice, prosecuting authorities, and
court officials aligned with ZANU-PF have perseaiMDC legislators and activists through
politically motivated prosecution$®. Similarly, Amnesty International’s report for 200
included information that the suppression of pemegipolitical opponents of ZANU-PF
persisted, and that:

No meaningful measures were taken to bring tagegterpetrators of serious human rights violations
during the state-sponsored violence and tortupmlifical opponents of ZANU-PF in the run-up to the
second round of the presidential elections in ROGS8.... Throughout 2009, elements within the army,
police and intelligence services felt able to ammti targeting human rights activists and members of

the MDC-T for human rights violatiorfs.

Having regard to the current political situatiordimbabwe as well as police inefficiency and
corruption and the restrictions placed on the jadyc limited state protection may be available
to those who oppose President Robert Mugabe andAN&J-PF. The UK Home Office has
also reported that persons who fear ill-treatmesrhfwar veterans cannot apply to the state for
protection as it is a group associated and actitigtive acquiescence, or encouragement, of
ZANU-PF controlled agents of the state.

20 Us Department of State 20109 Human Rights Report: Zimbahwéarch, Section 1c.
2L US Department of State 2012009 Human Rights Report: Zimbahwéarch, Section 1d.
22 USs Department of State 2012009 Human Rights Report: Zimbahwéarch, Section 1e.
23 Human Rights Watch 201@orld Report 2009 — Zimbabwaanuary.

24 Amnesty International 201@mnesty International Report 2010 — Zimbapiay.
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A unity government was created under the GlobailiPal Agreement (GPA) which was
approved in September 2008 and took effect on biuaey 2008°. On 19 February 2009 the
unity government was sworn in comprising the ZANB{Bd by Robert Mugabe, the
Movement for Democratic (MDC-T) led by Morgan Tsgaai and the MDC rival faction
(MDC-M) led by Arthur Mutambar&’ The ZANU-PF retained control of the army,
intelligence services and the Attorney General’86®f The ZANU-PF and MDC-T jointly
control the policé’ An International Crisis Group (ICG) report, dagtarch 2010, states
that the unity government has started off well vgithools and hospitals re-opening and civil
servants paid and returning to work. The reportiooed, however, that major concerns
remain: hardline generals, as well as Mugabe’s ZANU oyalists refusing to implement the
government’s decision&

Brian Raftopoulos, a former associate professoh@institute for Development at the
University of Zimbabwe and now Director of Reseaacll Policy at the Solidarity Peace Trust
in South Afric&®, comments on state protection in an April 2CEpeTimesnterview:

It is clear that the capacity of the Zimbabweatesto protect its citizens has been severely
compromised, though Zimbabwe is not a failed staties generally understood, and it certainly
has the capacity to maintain central state powtrémear future>

Although the ICG stated that human rights activisfrted “a significant drop in abus&s”
Amnesty International has reported that “Torturrassment and politically motivated
prosecutions of human rights defenders and perd&ipponents have persist&dih February
2010 Human Rights Watch also reported that groupl as the war veterans and the ZANU-
PF youth, used in the past to target the oppositemain. It stated that the ZANU-PF
continues to use parts of the security forcesmstriiments of repressiofi®.

The most recent US State Department report sthtddite police were underpaid, corrupt and
poorly trained and equipped. The police refused\vestigate cases of political violence and

% Human Rights Watch 201@8jmbabwe One Year On, Reform a Failut& February
http://www.hrw.org/en/news/2010/02/12/zimbabwe-geer-reform-failure — Accessed 23 March 2010.
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http://www.hrw.org/en/news/2010/02/12/zimbabwe-geer-reform-failure — Accessed 23 March 2010; BaAkshur
S. et al. 2010, ‘Zimbabwe’ iRolitical Handbook of the World Online Editio8Q Press, Washington
http://library.cqpress.com/phw/phw2010_Zimbabweceéssed 4 June 2010.
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PRE01/041/2010, 10 February http://www.amnestyeorior-media/press-releases/zimbabwe-abuse-humghats+
continues-under-unity-government-20100210-0 — Ased<30 June 2010.
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3 March, pp.1,4 http://www.crisisgroup.org/~/meéitds/africa/southern-
africa/zimbabwe/B070%20Zimbabwe%20Palitical%20an8S& urity%20Challenges%20t0%20the%20Transition.ash
X — Accessed 5 July 2010.
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3 International Crisis Group 201Bimbabwe: Political and Security Challenges to Tnansition Asia Briefing No. 70,
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seldom responded to vigilante violeriéd=or example, June 2010 news articles reportedrihat
recent farm “invasions” the police, in many instesadid not seek to “contain the invasions
and associated violenc&” The US State Department stated that the “goverhsetdom
investigated reported abduction§t stated that the army and police organisedj@pated in

or provided support to perpetrators of politicallence®” Amnesty International noted that the
police, especially within the Law and Order sectioeeded to be reformed to end a culture of
impunity.

76. On the judiciary, the US State Department repatetthe constitution provided for an
independent judiciary but it was under pressum@tdorm to government policies. The
government repeatedly refused to obey court de@siDefendants in politically sensitive
cases were reportedly more likely to receive alfaaring in the magistrates’ lower courts than
in the higher court®’ Although the judiciary was impartial and indepemgién practice it
“showed indications of being politically influenced intimidated in cases involving high-
ranking government officials, politically connecteersons, or violations of human right”.

77. A 2010 Freedom House also reported that judic@pendence has been substantially eroded
in recent years, although it “somewhat” improve@@99**

78. Freedom House also reported on the impunity of ZARRJmilitias as follows:

...ZANU-PF militias operate as de facto enforcergmfernment policies and have committed
assault, torture, rape, extralegal evictions, attichkegal executions without fear of punishment;
the incidence of these abuses increased signiljcan2008 and continued, though at a
decreased rate, in 20092..

79. The UK Home Office, in a report dated March 200@efathe swearing in of the unity
government in February 2009), noted that war vateramongst others, ill-treated persons
perceived as opponents of ZANU-PHn such cases the UK Home Office stated on state
protection:

34 US Department of State 2010, ‘Role of the Polioé the Security Apparatus’ inoDntry Reports on Human Rights
Practices for 2009 — Zimbabw#&1 March.
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Accessed 6 July 2010.
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3.6.8 Sufficiency of protection As this category of applicants’ fear is of ile&tment or
persecution by the state authorities or groupséteassociated with and act with the
acquiescence or encouragement of ZANU-PF contralggahts of the state, they cannot apply to
the state for protectiof.

On the reasonableness of relocation

80. Advice received from the Department of Foreign A&and Trade (DFAT) in August 2009
states that “MDC supporters can live safely, thdtee from politically-motivated violence, in
Harare and other major population centres in Zinealhe only exception might be the
squatter district of Epworth on the fringe of Haravhere community violence is not
uncommon” Furthermore, aside from the Marange drahrfeeld (which is closed to anyone
who is not authorised to mine there), previousgabzones in the country have been removed.
As such, perceived or actual MDC supporters noveliall access to all parts of the country,
although it is noted that movement in the provinaeslashonaland West, Mashonaland East,
and Mashonaland Central is still monitored by laaathorities®

81. However, in October 200RIN Newsreported an outbreak of violence in former ZANU-PF
stronghold Mashonaland Central Province, as ZANUs&bporters attacked teachers who, as a
group, are considered to be sympathetic to the MID€.violence also reportedly spread to
other provinces such as Mashonaland West and Easicaland and Masvingo, as well as in
Harare?® In November 2009, the MDC claimed to have evidesfc2ANU-PF meetings in all
10 provinces aimed at reviving “terror squads tabs, intimidate and torture people” to
acceptheKariba Draft Constitution endorsed by President &hef’ An April 2010 report
states that war veterans and ZANU-PF youth mitiige established military bases in various
parts of the country, including “Muzarabani, Epvipttiarare South, Kamativi Mutasa North,
Mudzi, Mutoko, Chiredzi, Zaka and Gutu and mos} fafal Mashonaland*®

On therisk to returnees to Zimbabwe

82. Information on the situation for returnees from the€ is contained in the latest Operational
Guidance Note of the UK Home Office (October 2018h excerpt from the summary of
Caselaw RN (Returnees) Zimbabwe CG [2008] UKAIT &®0ited in Section 3 and 5 of the
report outlines what would attract the adversenéitie of Zimbabwean airport authorities
when they vet returning nationals and how those areddentified as Movement for
Democratic Change (MDC) supporters may be at relalof harm from Robert Mugabe’s
Zimbabwe African National Union — Patriotic Fro@tANU-PF):

The attempt by the regime to identify and suppitssspponents has moved from the
individual to the collective. Thus, a person whiures to a home in an area where the MDC
made inroads into the ZANU-PF vote at this yealeéstons faces an enhanced risk as whole
communities are being punished for the outcomeniateempt to change the political
landscape for the future and to eliminate the MD@psrt base. (Section 3.6.19)

4 UK Home Office 20090perational Guidance Note — Zimbahwéarch, p.7/para. 3.6.8.

5 DIAC Country Information Service 200€ountry Information Report No. 09/63 — CRS ReghesZWE9736:
Update of country information post February 20(08&urced from DFAT advice of 31 August 2009),ebtember
6ZIMBABWE: Violence spikes after MDC's withdraw#&lom government’ 2009RIN News 27 October
http://www.irinnews.org/Report.aspx?Reportld=86#7/8ccessed 9 August 2010

*" UK Home Office 2009Country of Origin Information Report: Zimbaby23 December, p.71

8 Phiri, G. 2010, ‘Zanu (PF) continues to thwart MDCpolitical persecution, violence continueNew Zimbabwe28
April
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It is the CIO, and not the undisciplined militiéisat remain responsible for monitoring
returns to Harare airport. In respect of thoserneng to the airport there is no evidence that
the state authorities have abandoned any attengistinoguish between those actively
involved in support of the MDC or otherwise of athaeinterest and those who simply have
not demonstrated positive support for or loyaltZsmu-PF. There is no reason to depart from
the assessment made in HI9g is a reference to Case law HS (returning asyseekers)
Zimbabwe CG [2007] UKAIT 00094jf those who would be identified at the airporbefng

of sufficient interest to merit further interrogatiand so to be at real risk of harm such as to
infringe either Convention. (Section 5.2)

The Tribunal found in HS that the well resourgaafessional and sophisticated intelligence
service that is the CIO would distinguish, whenligdgawith those returning as deportees
from the United Kingdom, between those deporteegiom there was some reason to have
interest and those who were of no adverse intenegtly on that account. This was an
intelligence led process informed by record keejpingimbabwe and information from
operatives sent to the United Kingdom to infiltred®C groups active there. The risk
categories were clearly identified and there wadesce that those not falling into such were
able, generally, to pass through the airport witeal difficulty. (Section 5.2§

However this ‘Operational Guidance Note’ cautiogaiast a blanket assessment of the
situation and states that there were exceptiohaglly levels of political violence in 2008 (the
year the Caselaw is referring to). It found tlnere is now ‘very little’ political violence in the
major urban areas of Harare and Bulawayo and thes possible for anyone except someone
with a higher political profile to relocate to esthcity. Only those who cannot relocate
becaus%Othey would incur adverse attention becaafubeir higher political profile are at risk

of harms

While authorities see the Zimbabwean diasporasesarity threat, there is little information to
suggest the mistreatment by authorities of peoptabse they return to Zimbabwe from
overseas. This will depend on the returnee’s f@oifihether it is known that they sought
asylum, and where they are returning from.

In September 2010, the UK Home Office’s Border Ageimterviewed seven returned asylum
seekers and found that none had experienced preldame-settling in the country or from
officials upon passing through Harare airport.otniation in the report was obtained during a
fact-finding mission to Zimbabwe in August 2010 asthased on the experiences of
Zimbabweans who had claimed asylum in the UK ardntarily returned to Zimbabwe
during 2009 and 2010. The interviewees were indeépatty selected by the International
Organisation for Migration. All had low politicargfiles and feared harm from the ZANU PF
Party. The report also provides the opinions af human rights NGOs which are consistent
with the views of the interviewed returnees. Téjgart states that the Zimbabwe Association
of Doctors for Human Rights assessed that returteersal areas (who do not participate in
political activity) do not face additional problemsmpared with other residents.

The Zimbabwe Human Rights NGO Forum was also urawbmistreatment of any returnees
and states that it “considers that the abolitiohaik speech against asylum seekers returning
from the UK is central to creating a more condu@wugironment” The Forum expected that it
would be informed of harm against returnees thraeigter its nationwide member
organisations or the London-based Zimbabwe Assooiathe Forum does maintain concerns,

9 UK Home Office 20100perational Guidance Note — Zimbahv@ctober (Section 3.6.19; Section 5.2)

March

®0 UK Home Office 20100perational Guidance Note — Zimbahv@ctober (Section 3.6.20 -3.6.22)

March
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however, that failed asylum seekers would be cemnsatidisloyal and therefore face additional
problems re-integrating. It adds that while retaigneconomic migrants may not face these
problems, they are still possible if the returnae family members known to be political
activists.

Since the formation of the unity government follagithe 2008 elections, Tsvangirai has
called for the diaspora to return to Zimbabwe aelg Inebuild the economy and the
democracy. This also suggests a confidence orfldlthe MDC that returnees will not be
exposed to harm.

The returnees in the aforementioned UK Home Offegeort had been cautious, however, not
to reveal that they had sought asylum oversease $mm a general uncertainty of how people
would react, others from fear that doing so woelslit in discrimination against them, for
example in employment, and one from a fear of sgsifrom ZANU PF. A June 2008
opinion piece inThe African Executivargues that the Zimbabwean diaspora is seen by the
state and ZANU PF as “a security threat...a sourgmbfical and economic competition”

who are “working against the ruling party”. Anotileme 2008 article claims that all of
Zimbabwe’s policies were geared toward “counteforgign threats including the ‘threats’
from Zimbabweans abroad, who are seen as workiamsigthe ruling party” A December
2009 UK Home Office report adds that anyone whorret to Zimbabwe through Harare
airport, as they pass through immigration, hag tthetiails fed into a “central system as part of
Zimbabwe’s paranoia to detect undesirables, likenjalists, or trade unionists”. However,
given that the diaspora is estimated to be anywhetween three and four million, it is highly
unlikely that Zimbabwe’s Central Intelligence Orgation (ClO) has been able to monitor the
political activities of most of this populationclading whether they had sought asylum while
overseas.

Information was found to suggest that those retgfiom Western states were sometimes
suspected of spying for these states. There \weregver, conflicting views as to the extent of
this and whether it would result in returnees bemsgtreated or targeted.

A BBC Newsrticle from 2005 cites claims by lawyers for Zimlvean asylum seekers in
Britain that “Zimbabweans deported home are reghedetraitors or spies by Robert Mugabe's
government”. They stated that “Authorities beliegurning asylum seekers are being
deliberately sent back as ‘agents of regime chdndg¢owever, the UK Home Office argued
that while returnees were subject to “in-depth ¢joasg” by the CIO, they were not at “real
risk of persecution” The article states that Ziimvaan authorities took a particular interest in
those returning from Britain due to the perceptiwat the Blair Government was leading the
international campaign for “regime change” in Zirobe. Furthermore, the UK Asylum and
Immigration Tribunal assessed in a 2005 case thaids clear that Zimbabwean security
services believed returning asylum seekers weltesB$pies”.

DFAT provided advice in February 2008 in relatioran individual from Zimbabwe who had
claimed that her neighbours would assume that Isecstoe had travelled overseas and sent her
children overseas for education, she must be regeimoney from the MDC. DFAT, however,
assessed that the individual would not be likelpedargeted by her neighbours as described.
In October 2009, a UK based Zimbabwean asylum sexieity reported the story of a



returglee from the UK who was allegedly murdere@BNU PF youths “for being a ‘sell-
out”

[Politician A]

[Information in relation to Politician A deleted481(2)]

FINDINGS AND REASONS

92.

93.

94.

95.

96.

The applicant claims to be a national of ZimbabWepartmental Movement Records indicate
that he entered Australia [in] February 2005 adhbider of a subclass 572 student visa
granted to him [in] December 2004. He has providéd his protection visa application, a
certified copy of the biodata page of his Zimbabmvpassport, and a copy of his Birth
Certificate indicating that he was born in Zimbabwe[date deleted: s.431(2)] On the basis of
the evidence before it the Tribunal accepts thagbplicant is a national of Zimbabwe, and
has assessed his claims against Zimbabwe as hggad nationality.

The applicant claims that he would be targetedhéom if he returns to Zimbabwe due to his
membership of, and the activities he carried owuipport of, the MDC in 2003-2004. He
claims to have worked witfiPolitician D], [Politician C], andMr B] of the National
Constitutional Assembly of Zimbabwe. He claim$itve come to the attention of ZANU-PF
on four occasions in 2004, when he was beaten amhe occasion detained overnight. He
claims he is also at risk of being targeted byifetn A], the former Minister for [portfolio
deleted: s.431(2)]. He allegedly sent a group oNEIAPF youths to look for him at his uncle’s
home at [Village 1] and he claims [Politician A]gsll looking for him. Further the applicant
claims he will be targeted by the authorities ifretirns to Zimbabwe after a protracted period
abroad.

The applicant’s oral evidence at the Tribunal hegawas consistent with the detailed statutory
declaration he provided to the Tribunal and thémal found him to be a credible witness. He
did not embellish his claims. The Tribunal notest fiollowing the appointment of his advisor
the deficiencies and inconsistencies in the applisalaims were addressed in the detailed
statutory declaration provided to the Tribunal.rtRer, that there was corroborating evidence
in respect of the extent of the applicant’s memttiprand activism within the MDC provided

by [Politician C], and by [Mr B] of the National @stitutional Assembly of Zimbabwe.

The Tribunal has had regard to the applicant’stemitatnd oral evidence, and the evidence of
[Politician C] and [Mr B] and it accepts that thgpticant joined the MDC at the offices of
[Politician C] in 2003 and that he was an activenber of the MDC thereafter until 2004
when he ceased his activism due to the fears lueftwehis life. The applicant was able to
provide detailed evidence regarding the natureeaaeht of his activities in the MDC and this
was corroborated by these two witnesses

The Tribunal accepts the evidence of the applicghich was corroborated by [Politician C]
with whom he had a close working relationship, thatapplicant is well known in his area as
an MDC activist. Further, on the basis of the aggpit’s written and oral evidence, which was
corroborated by the evidence of both witnessesT thinal accepts that the applicant was
attacked on four occasions in 2004 and that thitgeka on him were directly attributable to
his MDC activism.

LRRT Country Advice 2011Country Advice ZWE379214 January —



97. The Tribunal accepts the evidence of the applitatthe is known to [Politician A], since
[Politician A] and the applicant’s grandmother aseghbours in [Village 1]. The Tribunal
accepts the applicant’s evidence that [Politicigrsént a group of ZANU-PF youths to look
for him at his uncle’s home at [Village 1] and biaim that [Politician A] is still looking for
him. The applicant’s evidence is consistent with ¢buntry information about [Politician A],
which paints a grim portrait of [Politician A], wheas previously a Member of Parliament
appointed to [portfolio and details deleted: s.23[1( The Tribunal notes the report of
[Politician A]'s attendance at a meeting in Man&al in November 2010 which was attended
by ZANU PF politicians and military personnel amdathich the military are reportedly taking
over the ZANU-PF electoral campaign with a strategyse violent means to ensure a Mugabe
victory at the forthcoming Zimbabwean poll. It foetr notes the article from [newspaper and
date deleted: s.431(2)] 2010 referring to the cagmpaf terror being conducted by [Politician
Al in [Village 1] against MDC supporters.

98. The Tribunal accepts the evidence of [Politiciartl@t the Zanu PF keep tabs on people, that
the applicant is known to the Zanu PF, and thazdoeu PF will know when the applicant
returns to Zimbabwe.

99. The Tribunal accepts that the harm feared by tipdicgmt amounts to persecution for the
purposes of s 91R(1). The Tribunal accepts thei@pyls claims to have been beaten (and the
photographic evidence he provided is consisterit thibse claims) and detained. The Tribunal
accepts that the applicant’s political opinionissould be the essential and significant reason
for the persecution. The Tribunal also acceptstti@persecution involves serious harm in the
form of either a threat to his life or significgsttysical harassment or ill-treatment arising from
his political opinion. The Tribunal also acceptattthis feared persecution involves systematic
and discriminatory conduct against MDC supportergéasons of their political opinion.

100. The applicant claims that he faces persecutios ifeturns to Zimbabwe on the basis of his
political opinion. The country information refedréo above indicates that both perceived and
known MDC members and supporters, as well as tamiilies, continue to be harassed,
arbitrarily arrested, assaulted, intimidated anigdiand that the perpetrators are primarily
members and supporters of ZANU-PF, ZANU-PF affddayyouth militia, war veterans and, to
a lesser extent, police officers and security fercéhe country information supports the
applicant’s claim that active opponents of the ZBRuare at risk of serious harm amounting to
persecution and the Tribunal finds that thererisah chance that the applicant will experience
serious harm if he returns to Zimbabwe in the reabty foreseeable future.

101. The Tribunal finds the applicant’s explanation ttee delay in lodging his protection claim to
be reasonable and is of the view that the deldgdging his application does not undermine
the veracity of his claims. It accepts the applitsaevidence that he left Zimbabwe due to the
escalating violence and fears for his safety (wlei¢idence was corroborated by [Politician C])
and that it had been his intention to return to Zafmwe at the conclusion of his study in
Australia and that it was only when his studena\egpired in circumstances where there had
been no change in the regime in Zimbabwe, thachehsafe.

102. In respect of the applicant claims he will be téegeoy the authorities if he returns to
Zimbabwe after a protracted period abroad, theiegmis evidence was to some extent
corroborated by [Politician C], who gave evideritatthe Zanu PF are particularly suspicious
of a person who has been away from Zimbabwe. Thriial accepts that persons returning to
Zimbabwe after a period of time abroad are likelyadce some degree of scrutiny by the
Zimbabwean authorities. The country informationidgates that returnees per se are not at risk
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however those who are identified as MDC supporteag be at real risk of harm, and this is
accepted by the Tribunal. The Tribunal does nogpicthat the applicant faces a real chance of
serious harm simply by virtue of returning to Zirblee after a prolonged absence, however
given the findings made by the Tribunal regardirggdolitical profile the Tribunal finds that

he will be at real risk of harm on returning to Habwe, now or in the foreseeable future.

The Tribunal finds that the applicant would notaiée to avail himself of the protection of the
authorities of Zimbabwe. It accepts the evidencfPofitician C] in this regard, which is
supported by the country information which indicatieat members of the Zimbabwe Republic
Police act with a high level of impunity in suppoftthe ZANU-PF, and that they are involved
in the intimidation and harassment MDC supportasactivists. In making these findings, the
Tribunal notes that the agent of the feared petgetis the Zimbabwean authorities. The
Tribunal is therefore satisfied that state protthgainst the feared persecution would not be
available to the applicant in Zimbabwe.

As to whether the applicant can safely relocat@iwizimbabwe the Tribunal considers that in
the present circumstances of escalating violen@annbabwe, it is difficult to predict with any
certainty the relative safety of the applicantiifiedlent parts of Zimbabwe, particularly given
that the applicant is a known MDC supporter whodasapaigned on behalf of MDC
candidates, and who is known to [Politician A],eenZanu PF Member of Parliament. In these
circumstances the Tribunal does not accept tha¢ iseanywhere in Zimbabwe where there is
no real chance of feared persecution. The Tribeorasiders that there is no part of
Zimbabwe to which the applicant could reasonablgXgected to relocate where he would be
safe from the persecution which he fears.

The Tribunal finds that the applicant is outsiddnisf country of nationality. For the reasons
stated above, the Tribunal finds that the applibasta well-founded fear of being persecuted
for reasons of his political opinion if he retutosZimbabwe. The Tribunal finds that the
applicant is unwilling, owing to his fear of perséion, to avail himself of the protection of the
government of Zimbabwe. Nothing in the evidenc®teethe Tribunal suggests that the
applicant has a legally enforceable right to eatet reside in any other country. The Tribunal
finds that the applicant is not excluded from Aak#’'s protection by s.36(3) of the Act.

CONCLUSIONS

106.

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeetfue applicant satisfies the criterion set
out ins.36(2)(a) for a protection visa.

DECISION

107.

The Tribunal remits the matter for reconsideratioti the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a persomvtiom Australia has protection obligations
under the Refugees Convention.



