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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
paragraph 36(2)(a) of the Migration Act, being a
person to whom Australia has protection
obligations under the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is a review of a decision made by a delegateeoMinister for Immigration and
Citizenship [in] August 2009 refusing an applicatimy the applicant for a Protection (Class
XA) visa. The applicant was notified of the dearsunder cover of a letter dated [in] August
2009 and the application for review was lodged whih Tribunal [in] September 2009. | am
satisfied that the Tribunal has jurisdiction toieswv the decision.

The applicant is a citizen of the Russian Fedemnati®he last arrived in Australia in August
2000 as a student and she applied for a Prote(@ilass XA) visa [in] May 20009.

RELEVANT LAW

In accordance with section 65 of thikgration Act 1958the Act), the Minister may only
grant a visa if the Minister is satisfied that timgeria prescribed for that visa by the Act and
the Migration Regulations 1994 (the Regulations)ehaeen satisfied. The criteria for the
grant of a Protection (Class XA) visa are set owgdaction 36 of the Act and Part 866 of
Schedule 2 to the Regulations. Subsection 36(&2)eAct provides that:

‘(2) A criterion for a protection visa is that tepplicant for the visa is:

(@) a non-citizen in Australia to whom the Ministesatisfied Australia
has protection obligations under the Refugees Quioreas
amended by the Refugees Protocol; or

(b) a non-citizen in Australia who is a memberhd same family unit as
a non-citizen who:

)] is mentioned in paragraph (a); and
(i) holds a protection visa.’

Subsection 5(1) of the Act defines the ‘Refugeesveation’ for the purposes of the Act as
‘the Convention relating to the Status of Refugdmse at Geneva on 28 July 1951’ and the
‘Refugees Protocol’ as ‘the Protocol relating te 8tatus of Refugees done at New York on
31 January 1967’ Australia is a party to the Coiee and the Protocol and therefore
generally speaking has protection obligations tsqes defined as refugees for the purposes
of those international instruments.

Article 1A(2) of the Convention as amended by thatétol relevantly defines a ‘refugee’ as
a person who:

‘owing to well-founded fear of being persecutedreasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.’

The time at which this definition must be satisfiedhe date of the decision on the
application:Minister for Immigration and Ethnic Affairs v Singt097) 72 FCR 288.



The definition contains four key elements. Fitlsg applicant must be outside his or her
country of nationality. Secondly, the applicantatnigar ‘persecution’. Subsection 91R(1) of
the Act states that, in order to come within thérgkgon in Article 1A(2), the persecution
which a person fears must involve ‘serious harnthperson and ‘systematic and
discriminatory conduct’. Subsection 91R(2) staked ‘serious harm’ includes a reference to
any of the following:

(a) a threat to the person'’s life or liberty;

(b) significant physical harassment of the person;

(c) significant physical ill-treatment of the person;

(d) significant economic hardship that threatens thhe@res capacity to subsist;

(e) denial of access to basic services, where the lingatens the person’s capacity to
subsist;

() denial of capacity to earn a livelihood of any kimdhere the denial threatens the
person’s capacity to subsist.

In requiring that ‘persecution’ must involve ‘systatic and discriminatory conduct’
subsection 91R(1) reflects observations made bytistralian courts to the effect that the
notion of persecution involves selective harassrméatperson as an individual or as a
member of a group subjected to such harassrran Yee Kin v Minister for Immigration
and Ethnic Affaird1989) 169 CLR 379 per Mason CJ at 388, McHugh429). Justice
McHugh went on to observe @han at 430, that it was not a necessary elementeof th
concept of ‘persecution’ that an individual be W&im of a series of acts:

‘A single act of oppression may suffice. As lorggtlae person is threatened with
harm and that harm can be seen as part of a colisgstematic conduct directed for
a Convention reason against that person as aridndivor as a member of a class, he
or she is “being persecuted” for the purposes ®Qhnvention.’

‘Systematic conduct’ is used in this context nathie sense of methodical or organised
conduct but rather in the sense of conduct thabigandom but deliberate, premeditated or
intentional, such that it can be described as seéeharassment which discriminates against
the person concerned for a Convention reasonvigaster for Immigration and

Multicultural Affairs v Haji Ibrahim(2000) 204 CLR 1 at [89] - [100] per McHugh J
(dissenting on other grounds). The Australian tobave also observed that, in order to
constitute ‘persecution’ for the purposes of thezmtion, the threat of harm to a person:

‘need not be the product of any policy of the goweent of the person’s country of
nationality. It may be enough, depending on theucnstances, that the government
has failed or is unable to protect the person gstjan from persecution’ (per
McHugh J inChanat 430; see als@pplicant A v Minister for Immigration and
Ethnic Affairs(1997) 190 CLR 225 per Brennan CJ at 233, McHugh258)

Thirdly, the applicant must fear persecution ‘feasons of race, religion, nationality,
membership of a particular social group or politmginion’ Subsection 91R(1) of the Act
provides that Article 1A(2) does not apply in redatto persecution for one or more of the
reasons mentioned in that Article unless ‘thateeas the essential and significant reason, or
those reasons are the essential and significaswmeafor the persecution’ It should be
remembered, however, that, as the Australian cbante observed, persons may be
persecuted for attributes they are perceived te loawpinions or beliefs they are perceived
to hold, irrespective of whether they actually msssthose attributes or hold those opinions



11.

12.

13.

14.

15.

or beliefs: se€hanper Mason CJ at 390, Gaudron J at 416, McHugh3&Minister for
Immigration and Ethnic Affairs v Gu@d997) 191 CLR 559 at 570-571 per Brennan CJ,
Dawson, Toohey, Gaudron, McHugh and Gummow JJ.

Fourthly, the applicant must have a ‘well-foundésr of persecution for one of the
Convention reasons. Dawson J sai€iranat 396 that this element contains both a
subjective and an objective requirement:

‘There must be a state of mind - fear of being @auted - and a basis - well-founded
- for that fear. Whilst there must be fear of lggpersecuted, it must not all be in the
mind; there must be a sufficient foundation fort tezr.’

A fear will be ‘well-founded’ if there is a ‘reahance’ that the person will be persecuted for
one of the Convention reasons if he or she retwrihgs or her country of nationalitZhan

per Mason CJ at 389, Dawson J at 398, Toohey J7atMcHugh J at 429. A fear will be
‘well-founded’ in this sense even though the pasgilof the persecution occurring is well
below 50 per cent but:

‘no fear can be well-founded for the purpose of@oavention unless the evidence

indicates a real ground for believing that the mayit for refugee status is at risk of

persecution. A fear of persecution is not wellifded if it is merely assumed or if it
is mere speculation.’ (s€&uo, referred to above, at 572 per Brennan CJ, Dawson,
Toohey, Gaudron, McHugh and Gummow JJ)

It is also relevant in the present case that thadmf the Convention definition is not upon
the protection that the country of nationality ntigle able to provide in some particular
region, but upon a more general notion of protechy that country: seieandhawa v
Minister for Immigration Local Government and Ethwiffairs(1994) 52 FCR 437 per Black
CJ at 440-1. The issue is whether it is reasonabtée sense of practicable, for the
applicant to relocate to a region where, objecyiviilere is no appreciable risk of the
occurrence of the feared persecution. What istreable’, in the sense of ‘practicable’, will
depend upon the particular circumstances of thécaop and the impact upon him or her of
relocation within his or her country of nationalitiiowever it should be noted that the
Refugees Convention is concerned with persecutidhd defined sense, not with living
conditions in a broader sense. Whether relocasioeasonable in the sense of practicable is
therefore not to be judged by considering whetherquality of life in the place of relocation
meets the basic norms of civil, political and seet@mnomic rights: se8ZATV v Minister for
Immigration and Citizenshif2007] HCA 40 at [23]-[25] per Gummow, Hayne ange@han
JJ (with whom Callinan J agreed).

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fileF2D09/70095 relating to the applicant.
Theapplicant appeared before the Tribunal [in] Octd@@99 to give evidence and present
arguments. The Tribunal was assisted by an irdegpm the Russian and English languages
although the hearing was mostly conducted in EhgliBhe applicant was unrepresented.

A social worker at [agency and name deleted: sdRMAo is the applicant’s authorised
recipient, attended the hearing.

The applicant’s original application

The applicant is aged in her mid-twenties. Indmgginal application she said that she had a
sister in Australia who was an Australian citizé$he said that she had married in Sydney in
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April 2004 and she produced a copy of her marregéficate. The applicant said that she
had attended school in [Town A] from 1989 to 1999.answer to questions 41 to 45 on Part
C of the application form (seeking her reasongfaiming to be a refugee) she said that she
had come to Australia (in August 2000 accordintheDepartment’s movement records) to
study English and hospitality. She said that wimlAustralia she had suffered a stroke
which meant that she could not use her left armleg@nd that walking was difficult. She
said that if she returned to Russia she would inavieelp. She said that there were no
facilities to care for a young person like her #mat she would be at home with her parents
and she would have no future.

The applicant said that she was also receiving adethe on a daily basis and that in Russia
methadone was illegal and she would not be abtemtnue with this medication. She said
that she had been told that the methadone helpgtdpcepileptic fits which could lead to
another stroke. She said that she had also bikth&t she was not fit to travel by air as this
could cause another stroke. The applicant saidsti@thought that Russian people in the
street would make fun of her and that the auttesr#vould not care about her. She said that
she was in regular contact with her parents in Russtelephone.

The applicant’s evidence at the Departmental interew

The applicant was interviewed by the primary decisnaker in relation to her application

[in] August 2009. The applicant said that if slaellanother seizure and it lasted for more

than two minutes it could lead to another stro&&e confirmed that she claimed that she
would face discrimination by people in Russia beeanf her disability. She said that she
could easily be attacked on the street. She batdithen she had been in Russia in the

1990's it had been very common for people to tleme#d kidnap people like her which was
why her parents had sent her overseas to study.alSh said that there had been no future
there: it had been a very harsh time. She saisesjently that there had been too many
criminals in Russia at the time. She said thaad been a mess and everybody had been able
to do what they wanted.

The applicant said that she had suffered the sfie&er six years ago and she had already
improved a lot but that her prognosis was uncert&he said that she had become addicted
to heroin because she had had a lot of problenessaid that her father had had an operation,
her mother had a bad heart and she always fell dmarher brother had been killed. She
said that one day she had tried heroin becauskahwanted to forget reality. She said that
she had tried to give up heroin many times buthettefailed. She said that once she had
ended up in a psychiatric clinic and she had neheecognised her sister. She said that she
had been on methadone for six years already.

Asked what she thought would happen to her in Rub& applicant said that she would just
have to sit at home. She said that she might hawéher stroke because there was no
methadone over there. She said that her paremésta old to look after her. She said that
there were no support groups in Russia for peopile disabilities. She said that everybody
judged you and laughed at you: you did not seelzpeople in the street in Russia. She
said that if she became ill she would be able ttogbe doctor but she repeated that they
could not provide her with methadone. The applisaid that she and her husband were still
together but that he was against methadone.

The applicant said that she did not know if she ldidne able to find a job in Russia She said
that as a result of her stroke she had a very madary. She referred to the fact that she had
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been in Australia for almost ten years and thatsieter was living here. She mentioned
again that her parents were old and that they cootidook after her. She said that she had
not finished the course which she had come hestutty because she had suffered a stroke.
She said that it would be very difficult for herrgturn to Russia without an education and
suffering from a disability. She said that she tedrat least to be able to finish her studies
here.

Medical examination

When she undertook the medical examination iniceldb her application for a protection
visa the applicant apparently told the doctor #ieg had suffered intracranial bleeding after a
burst cerebral aneurysm in around 2003. The deetmrded that her gait was affected by
the weakness in her left side due to the strokeéHaitshe was mobile and able to perform
activities of daily living without assistance. IHsorded that she was also subject to poorly
controlled seizures for which she had tried antedsants with little effect. He recorded that
she had been taking diazepam for both anxiety laadeizures after suffering the cerebral
aneurysm. He also recorded that she had told ltnshe had suffered blackouts and anxiety
when she had tried to cease taking methadone ahdhk had been admitted to a psychiatric
unit as a result.

The applicant’s evidence at the hearing before me

At the hearing before me the applicant confirmeat tter parents were still living in [Town

A] She said that she telephoned them and theptieleed her. She said that she had finished
high school in Russia and that she had never leditnce to work for a living. She said

that she had left Russia ten years before. Skereefto the fact that her brother had been
killed and some things had been happening thene. s8id that around eight years

previously, when her parents had tried to findtbettruth about the killing of her brother,

they had received threats that their daughtersadvoelkidnapped. She said that as a result
her parents had decided to send her and her sisteseas. She said that she had been
studying English and a Diploma of Hospitality Maeagent but she had not had the chance
to finish this because she had had a stroke.

The applicant said that she did not know if theoeild be continuing problems as a result of
the matters relating to her brother’s killing ifestvere to return to Russia now. She referred
to the fact that she had not been back to Russiemoyears. She said that her brother had
maybe known something illegal and they had juse#inim. She said that she did not know
if her parents had been having continuing problbetause they had been trying to find out
the truth about her brother’s killing. She saidtttnany people in Russia probably thought
that she was dead because she had not been fauks@ for ten years.

| asked the applicant if she had talked to hermqgarabout her employment prospects in
Russia. The applicant said that her mother hatlitet that she would not be able to live in
Russia because it was a very unstable country witis her disability, things were over for
her in Russia. She said that she did not know $teewvould be able to finish her studies
because she had a very bad memory as a result sfrbke. | noted that one of the issues

| had to look at was whether there was a real anémat the applicant would suffer serious
harm for one of the five Convention reasons andaspect of that was her disabilities as a
result of having suffered a stroke. | noted thatrelevant Convention reason was her
membership of a particular social group which cdagddefined as ‘people with disabilities’
or perhaps ‘women with disabilities’ | noted thabuld look at whether the applicant would
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be discriminated against in employment as a reduier disability and whether the
discrimination would be sufficiently serious thaeswvould be deprived of a livelihood or the
capacity to survive.

The applicant said that she would just have tatditome, she would not be able to go to a
job. She said that she would not even be abl® toug on the streets because people would
make fun of her. She said that Russia was a cougltry, not like here. She said that she
knew for sure that she would have medical probleB8ise said that she was on medication
which did not exist in Russia and she could beipggol if she brought this medication to
Russia. She said that after her stroke her sttmatas very dangerous because even with this
medication she suffered from fits and her doctar todd her that if she had a fit which lasted
for more than two minutes she could have anothekest The applicant said that on one
occasion she had tried to give up this medicatiahia seven hours she had had eight fits,
she had lost consciousness, she had ended usychigtric unit and she had not even been
able to recognise her sister.

| noted that the applicant had told the primaryisien-maker that she had been on
methadone for six years and that | accepted th#tadene was not available in Russia.

| noted that the primary decision-maker had takemview that this circumstance in itself did
not bring her within the definition of a refugeechase the law prohibiting methadone was a
law which applied generally in Russia | noted tthéferent countries had different laws with
regard to what treatments they permitted and tivaisea question as to whether a law which
prohibited methadone was a law which was for threegd welfare in the sense that it was
appropriate and adapted to achieving some legéimgavernment object. | noted that this
was a difficult issue. | would in effect have tod that the Government of Russia was
persecuting her by denying her methadone. | nibteicthis was an argument which | would
consider but it was a somewhat difficult argumentiake. The applicant said that she
understood.

| noted that if the Tribunal did not find that tApplicant was a refugee she could seek the
intervention of the Minister under section 417 Act. | noted that it was possible that the
fact that she would not be able to have accesstbadone in Russia (and that on the
evidence before me this would have a significaqtaat on her health) was a matter which
fell within the Minister’s guidelines rather thanreatter bringing her within the terms of the
definition of a refugee in the Refugees Conventibnoted that Russia made available
various other drugs but whether they were as efifocss would be a matter for medical
evidence. | noted again that for this circumstadaring her within the definition of a
refugee | would have to find that denying her asdesmethadone amounted in itself to
persecution.

The applicant said that her parents were not yamygmore and they could not look after
her. She said that her sister here was an Austraitizen and she looked after her. She
referred to the fact that she had also got mahexd after she had suffered her stroke. She
said that she wanted to try to complete her edmcdiere. | noted that the applicant had said
when she had been interviewed by the primary detisiaker that she was not separated
from her husband but that he was against methadiometed that she had indicated to the
Department some years previously that she hadthedang of applying for a visa on the
basis of her marriage. The applicant confirmed sha had been told that it would not be
possible for her to make such an application wstile remained in Australia. | noted that the
law had very recently changed in this regard (seeMigration Amendment Regulations
2009 (No. 10) which commenced on 14 September 28@9})hat it might be worth her
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while to seek advice about this change. | notatittere were services such as the
Immigration Advice and Rights Centre which providezk advice. | noted that this did not
affect her application for a protection visa.

The applicant said that she did not know how slikldigome illegal. She said that her
brother had died, her father had had an operatenmother had had an operation, she had
started having fits and she had had a massive sl@pre She said that she might have been
in hospital as a result of having suffered a strokeoted that this appeared to be what had
happened: she had had a student visa at the tieneashhad her stroke and when the
Department had followed this up they had beenttudd she had had a stroke. They had then
kept issuing her with bridging visas because sluenud been able to travel.

| asked the applicant whether she had talked tpaeants about any difficulties she might
have in terms of access to services or medicalingReissia. The applicant said that her
mother had told her that in Russia she would neelzachance. She referred again to the fact
that she was crippled, to the fact that Russiaawasry cruel country and to the accident in
which her brother had been killed. She referretthéofact that she had not even finished her
education. She said that she would have no fuuRaissia. She confirmed that she would
have access to medical care in Russia in the skas# she fell ill she would be able to see a
doctor and they would do the best they could.

| asked the applicant if there was anything elsevganted to say to me about the problems
she feared she might experience if she were torréduRussia now. The applicant said that
she would not have a job. She referred againddett that there would be no one to look
after her and that her sister was here. She Baicher marriage would fall apart. She said
that the issue regarding the death of her brotadrdeen really serious. She referred again to
the fact that her memory problems would make fidalift for her to study. She also referred
to the fact that Russia did not have some treatsrfentaddictions, like methadone. She said
that she was also suffering from deep depressshe said that in Russia people with
disabilities just sat at home.

The applicant said that she had been prescribédiepmtessants but they did not help very
much. The applicant’s social worker, who was pnea¢the hearing in her capacity as the
applicant’s authorised recipient and to providepguf noted that the applicant had only
recently been given a Medicare card. The applisaiat, to sum up, that she was dreading
even having to think of having to return to Russthe repeated that her parents were not
young any more and that she would not be abletta g#b there so her situation there would
be horrible.

Background

According to the US State Departmé&untry Reports on Human Rights Practices for 2008
in relation to Russia:

‘Several laws prohibit discrimination against persavith disabilities or mandate
equal treatment of them; however, the governmemegdly did not enforce these
laws. Citizens with disabilities continued to fatiscrimination and were denied
equal opportunity to education, employment, aneés&¢o social outlets. The
situation for persons with disabilities has repdigtie@vorsened due to the replacement
of government subsidies for items such as tranapontand medicine with cash
payments in 2004. Some affluent regions, such aschie, preserved benefits for
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persons with disabilities at preexisting levelsjlasimost other regions provided a
limited number of benefits, such as free transjpioria

The Ministry of Health and Social Protection estieagthat there were 15 million
persons with disabilities. In 2006, the human gghmbudsman said that in the
previous 10 years, more than 120,000 persons beicasaléds as a result of military
actions and war injuries. According to the NGO Peksiva, the number continued to
grow as a result of new conflict; however, theregengo new figures available at
year's end. Persons with disabilities were geneexitluded from the social and
political life of their communities and isolate@fn mainstream society.

Laws providing employment quotas exist at the fabdend local levels; however,
some local authorities and private employers coetinto discourage persons with
disabilities from working, and there was no penéityfailure to honor quotas.
Human rights NGOs made some progress in persufaliegn companies in larger
cities, including Moscow, to consider persons wdigabilities as potential
employees, and the Moscow city government reparteitouraged employers to
hire disabled persons. According to the NGO All-&asSociety of Disabled Persons,
the overall number of persons with disabilitiestia workforce declined from 72,500
in 2002 to 28,000 in 2007. The NGO attributed thithe 2002 elimination of tax
benefits, which encouraged employment of persotts disabilities. In December,
the NGO Perspektiva reported that the number afnpi@yed persons with
disabilities had decreased to 85 percent from 90gm¢ in 2007." (US State
DepartmentCountry Reports on Human Rights Practices for 2@0&lation to
Russia, Section 5, Discrimination, Societal Abuses| Trafficking in Persons -
Persons with Disabilities)

According to a 2009 United Nations Report, a Feldea on Social Protection of Persons
with Disabilities in the Russian Federation waspdd in 1995 and a federal targeted
programme to support disabled persons was recempigmented but this programme
largely relies on granting material assistancé#odisabled. The report stated that:

‘Causes for concern include the still widespreadillimgness of society to look at
persons with disabilities as equals and the effectenial of equal rights with regard
to education, employment, healthcare, marriagég cearing, leisure, physical
exercise and sports, and participation in publit jpalitical life. Even government
officials sometimes harbour misconceptions thalled persons are of no use for
any community activity. As a result, proposals dnafted to establish specialized
institutions to accommodate and educate persotsdigabilities, as well as special
transport routes and social venues. These arramjemecourage society at large to
embrace the concept of specialized isolated enwiemrts for persons with disabilities
rather than the establishment of an environmewnthich disabled persons can enjoy
a full social life with a maximum degree of indedence.’ (Evgeny Gontmakher and
others,Russia: On the Path to Equal OpportunitieiN Office in the Russian
Federation, Moscow, 2009, page 5)

According to the same report, quotas for the emmpkayt of disabled persons were provided
for under Article 21 of the Federal Law on Sociebtection of Persons with Disabilities in
the Russian Federation adopted in 1995 and thesasjand other benefits and preferences
for enterprises hiring disabled workers initialgsulted in an increase in the employment of
disabled persons. However a reduction in govermsigoport after 2000 led to a decrease
and in 2005 the situation deteriorated still furthvaen employers with less than 100 workers
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(that is, virtually all small and medium-sized eptéses) were exempted from allocating job
guotas for the disabled. In addition, manageesnoérprises with more than 100 workers
were not held to account for non-compliance with lggislative requirements. The UN
Report observed that in effect quotas for persatis disabilities were now non-existent
(Evgeny Gontmakher and otheRyjssia: On the Path to Equal OpportunitiedN Office in
the Russian Federation, Moscow, 2009, pages 42-43).

Other reports agree that many people with disasliare effectively confined to their homes,
both because of poor job prospects and problembysical access to buildings and public
transport (Richard Galpin, ‘Russia’s disabled sufieglect and abuseBBC News

12 October 2009, downloaded from http://news.bbuald@/hi/europe/8302633.stm, accessed
13 October 2009; Chloe Arnold, ‘Russia: Disableitl Bargely ‘Invisible’ In Society’,

RFE/RL 26 May2008, downloaded from http://www.rferl.arghtent/article/1144492.html,
accessed 13 October 2009). According to a repepgred by the Russia Rule of Law
program of the American Bar Association’s Centratdpean and Eurasian Law Initiative
(ABA/CEELI), disabled women face additional obséacto obtaining employment in that
employers give preference to disabled men (ABA/CEEEEDAW Assessment Tool Report
for the Russian Federatipfrebruary 2006, downloaded from http://www.abamgt.
ceeli/publications/cedaw/cedaw _russia.pdf, acce$3ddarch 2006, page 81).

Disabled persons are entitled to a pension butrdoapto the UN Report the level of the
such pensions remains inadequate despite regylestaents for inflation and increases
(Evgeny Gontmakher and otheRyjssia: On the Path to Equal OpportunitiedN Office in

the Russian Federation, Moscow, 2009, page 8).eMar under new rules which were
introduced in 2006 all disabled people applyingfémteral benefits must have their
disabilities verified by the state, a process wihates two to four months (during which time
the applicant has no right to any allowances oeioghivileges) and which must be repeated
each year (Svetlana Osadchuk, ‘Russia’s DisableglBéind Life a Struggle’,

St Petersburg Timed2 May 2008, downloaded from http://www.sptime&mdex.php?
action_id=2&story_id=25979, accessed 13 Octobe®R00

Reports agree that methadone or buprenorphine emante treatment for drug users is not
available in Russia as the use of both drugs ikipited by law. The standard treatment for
people dependent on opiates in Russia is provigiedebstate through 192 so-called
narcological dispensaries and consists of inpatletaxification using clonidine and/or
medications with sedative effects followed by twasix weeks of inpatient rehabilitation.
Patients are then referred to local health cefdrefollow-up but few patients keep
appointments and one study found relapse rategpybaimately 75 per cent at six months
(Human Rights WatctRehabilitation Required: Russia’s Human Rights Qdtiion to
Provide Evidence-based Drug Dependence Treatrawember 2007, pages 4, 21-23;
Evgeny M Krupitsky and others, ‘Naltrexone for hardependence treatment in St
Petersburg, Russialpurnal of Substance Abuse Treatm@6t (2004) 285-294 at page 285).

FINDINGS AND REASONS

| found the applicant to be a credible witnesse Bas given her evidence openly and her
evidence has been consistent over the course prticessing of her application. Her
evidence is also consistent with what the doctoonded when she undertook a medical
examination in connection with her applicatioractept that the applicant suffered a stroke
as a result of a burst cerebral aneurysm in 2008hnias left her unable to use her left arm
and affects her gait although she is mobile and abperform activities of daily living
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without assistance. | accept that, as she sditediearing before me, the stroke has also
affected her memory making it difficult for herd¢ontinue with her studies. | accept that the
applicant is subject to poorly controlled seizusedts for which she has tried
anticonvulsants with little effect.

| accept that the applicant has been taking diamdpath for anxiety and for the seizures after
suffering the cerebral aneurysm. | also acceptgha has been on methadone for about six
years | accept that when she attempted to stoy unsethadone on one occasion she had fits,
she lost consciousness, she ended up in a psychiair and she was unable even to
recognise her own sister. | accept that the agplis doctor has told her that if she has a fit
which lasts more than two minutes she could hawthan stroke. | accept that the applicant
is also suffering depression for which she has Ipeescribed anti-depressants.

As | indicated to the applicant, | accept thatike of methadone is prohibited by law in
Russia (by Article 31(6) of the Federal Law ‘On blatic Drugs and Psychoactive
Substances’: see Human Rights WaRahabilitation Required: Russia’s Human Rights
Obligation to Provide Evidence-based Drug DependeheatmentNovember 2007, page
23, footnote 51). There is a question as to whetiat law is appropriate and adapted to
achieving some legitimate government object or et is a law which, as the High Court
said inChen Shi Hai v Minister for Immigration and Multltwral Affairs (2000) 201 CLR
293 at [29] per Gleeson CJ, Gaudron, Gummow anaeldy, ‘offends the standards of civil
societies which seek to meet the calls of commandnity’. As | noted in the course of the
hearing before me, Russia does make various athaisfof treatment available. On the
other hand, the World Health Organisation addecatkine to its list of essential medicines
in 2005 (Richard Elovich and Ernest Drucker, ‘Ongltreatment and social control: Russian
narcology’s great leap backwards’,Hiarm Reduction Journ&008, 5:23, downloaded from
http://www.harmreductionjournal.com/content/5/1/a8¢essed 15 October 2009).

As | indicated to the applicant, | consider thasia difficult question whether the denial of
methadone in itself amounts to persecution. lefoge propose to consider first whether
there is a real chance that the applicant will &esg@cuted for reasons of her membership of
the particular social group defined as ‘people wligabilities’ or ‘women with disabilities’ if
she returns to Russia now or in the reasonablygéa@ble future. IApplicant S v Minister
for Immigration and Multicultural Affair§2004) 217 CLR 387 at [36], Gleeson CJ,
Gummow and Kirby JJ gave the following summary fgples for the determination of
whether a group falls within the definition of afpeular social group:

‘First, the group must be identifiable by a chagastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared feareepution. Thirdly, the
possession of that characteristic or attribute mdisinguish the group from society
at large. Borrowing the language of Dawson Ajplicant A a group that fulfils the
first two propositions, but not the third, is megral"social group" and not a
"particular social group”.’

Whether a supposed group is a ‘particular soc@hgrin a society will depend upon all of
the evidence including relevant information regagdegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$gcution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group. Having regard
to the independent evidence cited above under ‘@acind’ | accept that both ‘people with
disabilities’ and ‘women with disabilities’ constie particular social groups in Russia for the
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purposes of the Refugees Convention. All membktiseogroup share a common
characteristic or attribute, namely disability (ayehder as well in the case of the narrower
group), and the independent evidence indicateptisegession of that characteristic or
attribute distinguishes the group from societyaagi¢. |1 do not consider it relevant that the
posited group contains people with different dibaés or with varying degrees of disability.
The independent evidence indicates that ‘peoplie digabilities’ are distinguished from
society at large by virtue of the shared attrilnftéheir disability despite the fact that they
may have different disabilities or that they maffesufrom varying degrees of disability.

Apart from the issue regarding methadone the agpiibas not suggested that she will not
have access to appropriate medical care in Ruskaever she has claimed that as a person
with disabilities she will have no future and tkae will just have to sit at home. She has
said that she does not know if she will be ablentd a job. Sadly, the independent evidence
confirms that many people with disabilities aresefively confined to their homes, both
because of poor job prospects and problems of phlyaccess to buildings and public
transport (Richard Galpin, ‘Russia’s disabled sufieglect and abuseBBC News

12 October 2009, downloaded from http://news.bbuald@/hi/europe/8302633.stm, accessed
13 October 2009; Chloe Arnold, ‘Russia: Disableitl Bargely ‘Invisible’ In Society’,

RFE/RL 26 May2008, downloaded from http://www.rferl.axghtent/article/ 1144492.html,
accessed 13 October 2009). Furthermore, as reéferr@bove, according to a report prepared
by the Russia Rule of Law program of the American Bssociation’s Central European and
Eurasian Law Initiative (ABA/CEELI), disabled woméate additional obstacles to

obtaining employment in that employers give prafeeeto disabled men (ABA/CEELI,
CEDAW Assessment Tool Report for the Russian Feoler&ebruary 2006, downloaded
from http://www.abanet.org/ceeli/publications/cedasdaw_russia.pdf, accessed 13 March
2006, page 81).

The independent evidence suggests that although &ne laws which prohibit discrimination
against persons with disabilities or mandate etygatment, the government does not enforce
these laws (US State Departmedbuntry Reports on Human Rights Practices for 2008
relation to Russia, Section 5, Discrimination, ®tali Abuses, and Trafficking in Persons -
Persons with Disabilities). Since 2005 employeith Vess than 100 workers - virtually all
small and medium-sized enterprises - have beengeenfrom allocating job quotas for the
disabled and managers of enterprises with more XB@rworkers are not held to account for
non-compliance with the legislative requiremems. referred to above, the 2009 UN Report
observed that in effect quotas for persons withlillgies were now non-existent (Evgeny
Gontmakher and otherRussia: On the Path to Equal OpportunitieN Office in the

Russian Federation, Moscow, 2009, pages 42-43).

The independent evidence indicates that disablexsbpe in Russia are entitled to a pension.
However according to the UN Report the level ofsheh pensions remains inadequate
despite regular adjustments for inflation and iases (Evgeny Gontmakher and others,
Russia: On the Path to Equal OpportunitiedN Office in the Russian Federation, Moscow,
2009, page 8). Moreover under new rules which wereduced in 2006 all disabled people
applying for federal benefits must have their dilizds verified by the state, a process which
takes two to four months (during which time thelaggmt has no right to any allowances or
other privileges) and which must be repeated eaeh (Gvetlana Osadchuk, ‘Russia’s
Disabled People Find Life a Struggl&t Petersburg Time42 May 2008, downloaded from
http://www.sptimes.ru/index.php? action_id=2&stdds25979, accessed 13 October 2009).
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The primary decision-maker referred in the decisioder review to the fact that, as
mentioned in the US State Department Report, sdfiueat regions, such as Moscow, had
preserved benefits for people with disabilitiekigher levels and that the Moscow city
government reportedly encouraged employers todiga@bled persons. However | accept
that the applicant’s only immediate family membear&ussia, her parents, live in [Town A].
Having regard to her disabilities | do not consitiheat it would be reasonable, in the sense of
practicable in her particular circumstances @aadhawandSZATYV referred to above) for
her to relocate to Moscow even if it were to beepted that the situation of disabled people
there was marginally better than elsewhere in Russi

| accept that, if the applicant returns to her ham{@own A] now or in the reasonably
foreseeable future, she will wish to seek employinémdeed, given the inadequacy of the
pension to which disabled persons in Russia aidezhand the fact that all disabled persons
must have their disabilities verified by the steéeh year, a process which takes two to four
months, during which time the person has no riglarty allowances or other privileges (see
paragraph 46 above), | consider that the applwaéhheed to seek employment in order to
survive. While | accept that the applicant’s p&senill try to support her as best they can

| accept that they are old and in poor health &atltheir capacity to support the applicant
financially is accordingly limited. While | likewe accept that the applicant married in
Sydney in 2004 | accept her evidence that her agerwill fall apart if she is forced to return
to Russia.

| find on the basis of the independent evidencg ththe applicant seeks employment in
Russia, there is a real chance that she will beridighated against in employment for reasons
of her membership of the particular social groufpebple with disabilities’ or ‘women with
disabilities’ in Russia to such an extent thatsfiebe denied the capacity to earn a
livelihood of any kind. | consider that the indagent evidence referred to above under
‘Background’ clearly demonstrates that people wligabilities do not merely face problems
in obtaining employment because of their disabk#gitbut rather that people with disabilities
are discriminated against in obtaining employmentéasons of their membership of the
particular social group of ‘people with disabilgieand that ‘women with disabilities’ are
doubly disadvantaged because employers give prefere disabled men.

| find on the evidence before me that, taking ixtoount the inadequate level of government
benefits for people with disabilities in Russiagis@a denial of the applicant’s capacity to earn
a livelihood will threaten her capacity to subsiktind that the persecution which the
applicant fears is condoned by the GovernmenteRuassian Federation in that, as referred
to above, although there are laws which prohilstdmination against persons with
disabilities or mandate equal treatment, the gawent does not enforce these laws, and the
government itself does not provide an adequatd teugenefits for disabled people to subsist
and places obstacles in the way of people seekiotaim such benefits

| consider, therefore, that the persecution whiehapplicant fears involves ‘serious harm’ as
required by paragraph 91R(1)(b) of the Migratiort #cthat it involves a denial of her
capacity to earn a livelihood of any kind which Miireaten her capacity to subsist.

| consider that the applicant’'s membership of thdipular social group of ‘people with
disabilities’ or ‘women with disabilities’ in Russis the essential and significant reason for
the persecution which she fears, as required ggpaph 91R(1)(a), and that the persecution
which she fears involves systematic and discrinsiryatonduct, as required by paragraph
91R(1)(c), in that it is deliberate or intentioaald involves her selective harassment for a
Convention reason, namely her membership of thegeplar social groups. As | have said
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above, | do not consider, having regard to theieppt's disabilities, that it would be
reasonable, in the sense of practicable in heicpéat circumstances, for her to relocate to
another part of Russia even if it were to be a@skftat the situation of disabled people there
was marginally better than in [Town A].

CONCLUSIONS

| find that the applicant is outside her countrynafionality, the Russian Federation For the
reasons given above, | find that she has a weltded fear of being persecuted for reasons
of her membership of the particular social groufpebple with disabilities’ or ‘women with
disabilities’ in Russia if she returns to that cbsymow or in the reasonably foreseeable
future. | find that the applicant is unwilling, owg to her fear of persecution, to avail herself
of the protection of the Government of the Russiaderation. There is nothing in the
evidence before me to suggest that the applicanategally enforceable right to enter and
reside in any country other than her country ofamatlity, the Russian Federation.

| therefore find that the applicant is not excludiesin Australia’s protection by subsection
36(3) of the Act (seépplicant C v Minister for Immigration and Multicutal Affairs[2001]
FCA 229; upheld on appedlinister for Immigration and Multicultural Affairg Applicant

C (2001) 116 FCR 154). It follows that | am sagsfithat the applicant is a person to whom
Australia has protection obligations under the ge&ts Convention as amended by the
Refugees Protocol. Consequently the applicargfszgithe criterion set out in paragraph
36(2)(a) of the Migration Act for the grant of aopection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies paragraph 36(2)(a) of the Migration Aeing a person to whom Australia has
protection obligations under the Refugees Convantio

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




