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1. The appellant be granted leave to amend theenofiappeal. Lcm

2. The appeal be dismissed.

3. The appellant pay the first respondent’s coste@appeal.

Note: Settlement and entry of orders is dealt witDrder 36 of the Federal Court Rules.
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____ This is an appeal from a decision of the FederabiMeates Court delivered on
31 January 2006 which dismissed an applicationréoiew of a decision of the Refugee
Review TribunalNBKT v Minister for Immigration and Multiculturaina Indigenous Affairs
[2006] FMCA 6. On 31 January 2005, the Tribunéiriedfed the decision of a delegate of the

first respondent (‘the Minister’) to refuse to gréime appellant a protection visa.

_____The appellant, who is a citizen of the People’suRdip of China, arrived in Australia
on 11 March 1999 on a temporary business visa. bdginess visa expired and she remained
in Australia. She was taken to Villawood DetentiGentre on 27 August 2004. On
19 November 2004 the first respondent’s governnhatgpartment received the appellant’s
application for a protection visa. In her protentvisa application, the appellant claimed that
she had been sent to Australia by the company sitged for in China to develop the
company’s business in Australia. She claimed thatcompany had borrowed 10 million
RMB from a government-owned bank and had not magayments on the loan and that the

managing director of the company had accused hsteafing the money and going overseas.
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The appellant said that her parents had told her she would be regarded as the person

responsible for the company’s debt and that shelmasent to gaol if she returned to China.

The appellant’s protection visa application wasisefl by the Minister’s delegate on
23 November 2004. The appellant applied to thdurral for review of the delegate’'s

decision.

__Under cover of a letter from her adviser dated aduadry 2005, the appellant
provided written submissions to the Tribunal in o of her application for review (‘the
written submissions’). The written submissions poised the letter from her adviser and an
untranslated statement prepared by the appellaselhe They expanded on the appellant’s
claims as stated in her protection visa applicatind introduced a claim that the applicant
feared persecution on the basis of her conversi@htistianity.

PROCEEDINGS BEFORE THE TRIBUNAL

___ The appellant attended and made submissions thranghterpreter at the Tribunal
hearing on 31 January 2005. She read out hemstatewhich formed part of the written
submissions. She reiterated the claims in hereptioh visa application and written
submissions and made additional claims concerrimtgr alia, her hatred of the Chinese
Government and the communist regime. She said shat feared persecution for a

combination of political and religious reasons.

___ The Tribunal questioned the appellant on a rangeaifers, which are detailed in the
Tribunal's reasons for decision. The Tribunal futhe appellant several times during the
hearing that it was having difficulty in acceptititat she had a fear of persecution for the
reasons she claimed. The Tribunal told the appelteat her claims concerned things that had
happened a long time ago and pointed out to thell@op that she had arrived in Australia in
1999 but had not applied for a protection visadioother five and a half years. The Tribunal
guestioned the appellant about her delay in apglyam a protection visa. The appellant
responded to the effect that she was telling thitr She said she had a ‘varied visa’ when
she arrived in Australia (presumably referringtte business visa). She also said she was not
aware at that time that protection visas existetidaimed that she did not know of the risks

she faced in China until just before she appliedafprotection visa.
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____The Tribunal asked the appellant a series of questabout her Christianity. The
Tribunal enquired as to when the appellant becan@hristian. She replied that she was
baptized about 6 months earlier in early July 208%e said that before her baptism she had
attended various churches in or around Sydney teitcould not say which ones. When
asked about her denomination, the appellant claitm@idshe was an ordinary Christian. The
Tribunal asked her if she was Baptist or Cathatid ahe replied that she was not a Catholic,
but was a Christian. The Tribunal put to the alapelthat independent country information
on persecution of Christians in China indicatect tiere has been significant growth of
Christianity and that there were many millions d@friStians in China. In light of this country
information, the appellant was asked why she feperdecution for reasons of her religion.
The appellant responded that many Christians aisepeated in China. She claimed that she
had read media reports and been told by friendsttiea Chinese authorities do not allow
worship and she could be sent to prison. Shethaidhe authorities do things differently to

what they say and that there is a ‘dark undersid€hina which is not apparent.

____ The Tribunal rejected all of the appellant’s claimBhe Tribunal did not accept her
claim based on her involvement with the loan affdtrdid not accept that if she returned to
China that she would be subjected to any investigatbout events which occurred over five
and a half years ago, or that a summons or wahahbeen issued against her. The Tribunal
also rejected her claim that she would not receffective protection from the Chinese
authorities because they were corrupt and therenewagcess to independent or international
organisations. It found that if the appellant datemmunism and wanted political freedom,
she would have applied for a protection visa sdter ghe arrived in Australia to ensure her

long term safety, even though she had a temporgsinéss visa.

___Turning to the appellant’s claims based on her ianity, the Tribunal found that
she showed very little knowledge of the Christiafigion, could not identify the churches
she had attended, and did not know what denomimatie was (but noted that she claimed
she was not a Catholic). The Tribunal regardeddsms about her religious practice in
Australia as ‘vague and unsubstantiated’. The urrdd accepted independent country
information that there are now many millions of Shans in China and that the Christian
church is one of the most rapidly growing in Chind.was satisfied that there was no real

chance that the appellant would be subject to set@rm amounting to persecution because
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she had become a Christian. The Tribunal alsoregfao s 91R(3)(b) of thBligration Act
1958(Cth) as a basis upon which to reject the appédiataim. Section 91R(3)(b) requires
that any conduct engaged in by an applicant faroéeption visa in Australia be disregarded
unless the Tribunal is satisfied that the conduas wngaged in for a purpose other than to
strengthen the applicant’s claims to be a refugélee Tribunal said that, given her limited
knowledge of Christianity, it was satisfied tha¢ thppellant had only become a Christian in
order to strengthen her claims for a protectioma.vi stated that ‘[a]ccordingly, the Tribunal

therefore disregarded this evidence and her paaticn in the events they record’.

__ Overall, the Tribunal found that the appellant vaa$ a credible witness and noted
various contradictions between the information ghvevided in her protection visa
application, the written submissions and the ewdeshe gave at the hearing. The Tribunal
concluded that the appellant had embellished teémslin order to enhance her claims for a
protection visa. It found that there was no réelrce that the appellant would be subjected
to serious harm amounting to persecution for a €ntign reason if she were to return to
China.

PROCEEDINGS IN THE FEDERAL MAGISTRATES COURT

_In the Federal Magistrates Court, the appellarimgd that the Tribunal had made a
number of jurisdictional errors. First, the appetlalleged that the Tribunal had failed to ask
itself whether or not there was a chance that & #ppellant did not join an officially
registered Catholic or Protestant Church she waulifler persecution for reasons of her
religion. The appellant also alleged that the Uil had denied her procedural fairness and
had failed to comply with s 425 of thdigration Act because it had not afforded her an
opportunity to respond to the allegation that shd become a Christian only to strengthen
her claims for a protection visa, or to the suggesthat s 91R(3)(b) applied to the evidence
of her religious activities. The appellant contetidhat the Tribunal’s conclusion that she
had only become a Christian in order to strengtiemclaims for a protection visa were not

fairly based on findings or inferences of fact soped by logical grounds.

The Federal Magistrate carefully considered eadheftlaims made by the appellant
and set out the Tribunal's findings and reasons decision in considerable detail.

Relevantly, her Honour considered the evidence eming the appellant’s claim that she
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feared persecution on the basis of her religionhe Federal Magistrate noted that the
appellant’s claims to fear persecution on the basiker religion were ‘limited and very

generally expressed’ before the Tribunal. Her Horemncluded at [64]:

‘... Questioning the Tribunal's findings on the exterf the [appellant’s]
involvement in the Christian faith and what couritformation was relevant
in determining whether a well-founded fear of pewt®n arose seeks
impermissible merits review. The correct test @owed. The Tribunal
asked itself the right question. It gave propensideration to the particular
circumstances of the [appellantlon the limited evide she had advanced
about her practice of Christianity and what she igodo on return to China.
The findings that the Tribunal made were open tmithe evidence before it.’

The appellant did not contend in the Federal Meafiss Court that the Tribunal had
failed to comply with s 424A. Nor did she takeusswvith the Tribunal's reliance on the five
and a half year delay between her arrival in Alistrln 1999 and her application for a

protection visa in 2004.

ISSUES ON APPEAL

____The appellant’s notice of appeal dated 21 Febr@866 contained three grounds of
appeal. At the commencement of the hearing, cddos¢he appellant sought leave to file
an amended notice of appeal. The proposed ameratexd of appeal substantially revised
the grounds of appeal, and included a new grouatlttie Tribunal failed to comply with

S 424A. The Court reserved its decision as to kdreto grant leave to the appellant to
amend the notice of appeal, but directed the mattianake submissions on the assumption

that leave to amend had been granted.

_As argued in this Court, there were three groundsppeal. The first ground
concerns the Tribunal’s alleged failure to compiyhve 424 A of theMigration Actin respect

of information contained in her protection visa kggiion which formed part of the
Tribunal's reasons for decision. The second graarhat the Federal Magistrate erred in not
holding that the Tribunal had made a jurisdictioaeabr by failing to ask itself the correct
guestion, or apply the correct test, in considerximgether the appellant had a well-founded
fear of persecution for reasons of her religiorhe Third ground was that the appellant was
denied procedural fairness having regard to the waywhich independent country

information concerning the operation of registesd unregistered Christian churches in



China was put to her.

Both parties addressed submissions to, and refied,.excerpts from the transcript of

the Tribunal hearing. The transcript of the Trialimearing was included in the appeal book.

LEAVE TO APPEAL

_____The Minister objected to the grant of leave to athttve notice of appeal, submitting
that there were no ‘exceptional circumstances’ thiwould warrant the Court's
consideration of the s 424A poir8ZDJQ v Minister for Immigration and Multiculturahd
Indigenous Affairg2006] FCA 533. It was also submitted that thpedlant had provided no
explanation as to why the argument was not raisédeé Court below. The argument based
on s 424A was fully available to the appellanthie Federal Magistrates Court and, so the

Minister said, it should have been raised there.

___ The appellant relied on the fact that the Federabistrate’s decision was handed
down before the Full Court's decision i8ZEEU v Minister for Immigration and
Multicultural and Indigenous Affair€006) 150 FCR 214%ZEEU’), and submitted that no
prejudice would be occasioned to the Minister bying the s 424A claim.

The appellant submitted that this Court should adhgerey J's approach to the grant

of leave to raise a s 424A claimVfWBF v Minister for Immigration and Multiculturaind
Indigenous Affair$2006] FCA 851 WWBF’) at [23]:

‘[T]here is [a] question whether leave should beagted to raise this point,
which was not argued before the Magistrate. Feriasons given i8ZCJD
[2006] FCA 609 at [19], | think the appellant shdulhave leave. The
operation of s 424A has been the subject of a teEeil Court decision
handed down on 24 February 200&/EEU [2006] FCAFC 2. In that case
there crystallised for the first time at Full Couevel what Weinberg J at
[121] described as the “unanticipated but potenimtmnation” of the Full
Court’s decision inAl Shamry (2001) 110 FCR 27 and the High Court’s
decision inSAAP (2005) 215 ALR 162. It may be true, as counsetHe
Minister in the present case pointed out, that ¢haevere single judge
decisions in June and July 2005 which considerédghint, and the hearing
before the Magistrate took place on 7 Septembeb208evertheless some
reasonable allowance should be made for the blizp&icases concerning the
Act that descend upon the profession and somediloeed before they can
be taken as absorbed into the general understandexden of those
specialising in this area.’



22 _____The essential question is whether it is expedienhé interests of justice to allow the
new ground based on s 424A(1) to be argued andndieied. The considerations that are
relevant to this question include the appellant@spects of success on the appeal on the new
ground, the explanation given by the appellantféling to raise the argument before the
Tribunal or the Federal Magistrate, the prejudiceéhte respondent in allowing the appellant
to raise the new argument, any potentially serimussequences to the appellant if leave to
amend is refused, and the integrity of the appellatocess: se® AAC v Minister for
Immigration and Multicultural and Indigenous Affaif2003) 129 FCR 168 at 177 [26];
Gomez v Minister for Immigration and Multiculturaffairs (2002) 190 ALR 543 at 548-549
[18].

23 __ The new ground of appeal raises a short and patlniinportant point. The point
could not have been met by any evidence had it keised below. | accept that no particular
prejudice will be occasioned to the Minister byoaling the point to be raised. On the other
hand, there is force in the Minister's submissibattthe point ought to have been raised
below and that appellant should be bound by thedeonof her case. | am, however,
conscious that the decision BZEEUhas created some uncertainty as to the operafion o
s 424A, as counsel for the Minister conceded in ¢barse of argument. With some
reservations, | have concluded that this is a d¢asehich the Court should exercise its
discretion to allow the new ground to be raisedhs proposed amended notice of appeal.
The other amendments to the proposed notice ofahpp® not occasion any difficulty
because they operate to confine the appellantés iedker than to extend it.

SECTION 424A ARGUMENT

24 Section 424A of thdligration Actprovides:

‘(1) Subject to subsection (3), the Tribunal must:

€)] give to the applicant, in the way that the Tl
considers appropriate in the circumstances, pattcsl
of any information that the Tribunal considers wibbke
the reason, or a part of the reason, for affirmitig
decision that is under review; and

(b) ensure, as far as is reasonably practicablegt tthe
applicant understands why it is relevant to theieway
and
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(c) invite the applicant to comment on it.
(2) The information and invitation must be giveritte applicant:

(b) if the applicant is in immigration detentionby a
method prescribed for the purposes of giving dociise
to such a person.

(3) This section does not apply to information:

(b) that the applicant gave for the purpose of the
application;...’

_ Regulation 5.02 of the Migration Regulations 199%hj requires that where an
applicant is in immigration detention, any documentbe served under thdigration Act
may be served on the appellant in person or orhangterson authorised by her to receive
documents on her behalf. Regulation 5.01 defidesument’ as, relevantly, an invitation,
notice, notification or statement in writing. Thathorities make it clear that ‘information’
within the meaning of s 424A must be provided te dppellant in writingSAAP v Minister
for Immigration and Multicultural and Indigenousfaifrs (2005) 215 ALR 162 SAAP) at
179 [65]. INSZEEUat 262 [215], Allsop J said that the Court doesawrtsider whether or
not failure to provide the information would resimtany unfairness; the obligation to provide
particulars in writing pursuant to s 424A applies lang as the information formed the

reason, or part of the reason, for affirming theiglen under review.

____The appellant contended that the Tribunal failedamply with s 424A(1) because it
did not give the appellant written particulars mfiormation which it relied on in affirming the
decision under review. The relevant informatiorsvgaid to be the date of the appellant’s
arrival in Australia, 11 March 1999, and the dateher application for a protection visa,
17 November 2004 (‘the date information’). The afgnt submitted that the Tribunal relied
on those dates in finding that she had delayed divé a half years before applying for a
protection visa, which formed part of the Tribusateasons for rejecting her claim to fear
persecution in China. The appellant submitted thatTribunal relied on that information
adversely to the appellant without providing hethwivritten particulars, ensuring that she
understood the significance of that information tfee review, or inviting her to comment on
it. The appellant argued that the Tribunal haddfwee failed to comply with s 424A(1).

While counsel for the appellant conceded that tigeiraent was a technical one, the Court
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does not embark upon an enquiry as to whether tb&ch was so trivial as not to warrant
relief: SZEEUat 265 [231] per Allsop J.

In response, the Minister submitted that the dafi@rination fell within the exception
in s 424A(3)(b). It was said that this is a conplanswer to the requirement imposed by
s 424A(1):SZEEUat 267 [253] and/ WBF.

~__Two main issues arise in relation to s 424A. Tih& fs whether the date information
constitutes ‘information’ to which s 424A(1) apgie The second issue is whether the
appellant ‘gave’ the date information to the TriblUfor the purposes of the application, thus
bringing it within the exemption in s 424A(3)(blt was not disputed that the five and a half
year period between those dates formed part ofTtitaunal’s reasons for affirming the
decision under reviewBZEEUat 252 [158] per Weinberg J, and 262 [215] pesdyl J.

The meaning of ‘information’ in s 424A(1)

The meaning of ‘information’ was considered in domtext of s 424A(1) by Allsop J
in SZEEUat 259-260 [204]-[205]:

‘The assessment whether the Tribunal has compligd sw24A(1) requires

close attention to the reasons of the Tribunal,aose it is the information

that the Tribunal considers relevant that must l3sessed in order to see
whether, prior to the decision being made, it waokdthe reason or a part of
the reason for affirming the decision.

Information is that of which one is told or appiiseit is knowledge
communicated concerning some particular fact, sttbjer event: The
Complete Oxford English Dictionary f2Ed 1991). In this context, the word
has been taken as referring to knowledge of relefeacts or circumstances
communicated to, or received by, the Tribundlin v Minister for
Immigration and Multicultural Affaird2000] FCA 1109 at [3], approved in
VAF at [24] or knowledge which has come to, or hasrbgained by, the
Tribunal: Paulat [95].

_In contrast with the above, the Tribunal's subjeetappraisals, thought processes or
determinations are not information for the purpos#ss 424A: Tin v Minister for
Immigration and Multicultural Affairs[2000] FCA 1109 at [54],Paul v Minister for
Immigration and Multicultural Affairg2001) 113 FCR 396Faul’) at 428[95] per Allsop J
and VAF v Minister for Immigration and Multicultural @nindigenous Affair§2004) 206



31

32

33

-12 -

ALR 471 (VAF’) at 476-477 [24] per Finn and Stone JJ. The gqunokinformation does
not extend to identified gaps, defects or lack etad or specificity in evidence or to
conclusions arrived at by the Tribunal in weighimg the evidence by reference to those
gaps:WAGP of 2002 v Minister for Immigration and Multizwal and Indigenous Affairs
(2002) 124 FCR 276 at 282 [26]-[27]. The distiontibetween ‘information’ that is part of
the Tribunal's reason on one hand, and ‘subjecsippraisals’, ‘thought processes’ and
‘determinations’ of the Tribunal on the other handy be plain in some cases, but in other
cases it may prove to be very fine, if not elusi®aul at 428 [95];VWFP and VWFQ v
Minister for Immigration and Multicultural and Indenous Affaird2006] FCA 231 [36]
(‘VWFP).

It is not necessary that the information is intégwathe Tribunal's reasoning process;
s 424A(1) is enlivened even if the information ferimnly a minor or subsidiary part of the
Tribunal’s reason for affirming the decision undeview: SZEEUat 252 [158] per Weinberg
J and at 262 [215] per Allsop J; aBAAPat 179-180 [68] and 184-185 [83] per McHugh J,
203 [173] per Kirby J and 211 [208] per Hayne J.

The appellant relied 08ZEEUin support of her contention that the dates of her
arrival in Australia and application for a protectivisa constituted ‘information’ for the
purposes of s 424A(1). IBZEEU the Full Court considered five appeals that chisienilar
issues. In one of those appe&@ZEOR the Court held that the date of a protection visa
application was ‘information’ caught by s 424A(h)dircumstances where the Tribunal had
regard to the appellant’s delay in applying forratgction visa: at 236 [67]-[69], 254 [171]
and 267 [253]. In that case, the Tribunal had ébtivat the appellant had arrived in Australia
in January 2001 but did not make any claims fonge€ status before making his application
for a protection visa in August 2004. The Tribunahcluded that the appellant’s claims to
be a refugee arose out of discussions while heimimsmigration detention and affirmed the

decision under review.

In Moore J's reasons for judgment 8EEU his Honour defined the date of the
appellant’s protection visa application as ‘theedat application information’: at 236 [67].
Weinberg and Allsop JJ both adopted Moore J's dafim in their separate reasons for

judgment. All three judgments appear to proceedtlen assumption that ‘the date of
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application information’ was capable of being imf@tion for the purposes of s 424A. In the
result, their Honours differed as to whether thie déd application information was part of the
reason for the Tribunal’s decision: at 236 [67]][@@r Moore J, 254 [171] per Weinberg J,
and 267 [253] per Allsop J.

_____The appellant relied specifically on Allsop J'sdings inSZEEUat 267 [253]-[254].
There his Honour held that ‘the date of applicatioformation’” was knowledge gained by
the Tribunal from the appellant’s visa applicatiomich formed part of the Tribunal's
reasons for its decision. His Honour considereat th was information required to be
provided to the appellant in accordance with s 424Mecause the Tribunal relied upon the
fact that the appellant had delayed in applying doprotection visa in finding that the
appellant did not fear persecution. Weinberg &edjwith Allsop J: at 254 [171].

It is also relevant to note that WAF all members of the Court considered that the
appellant’s tardiness in applying for a protectisa constituted information within the
meaning of s 424A, although Finn and Stone JJ (Bledkdissenting) held that it was not
information that formed part of the reasons forThi&unal’s decision.

__ Thus,SZEEUaffords clear authority that the date of a protecirisa application may
be information required to be provided to an appiicpursuant to s 424A(1) if it is
knowledge gained by the Tribunal that forms parit®freason for decision. In the present
case, the date of the appellant's arrival in Adistrand the date of her protection visa
application were relied upon by the Tribunal in doing that the appellant did not have a

well-founded fear of persecution.

| propose to follownSZEEU In arguing this appeal, the appellant did nattend that

SZEEUwas wrongly decided insofar as it held that thie dd a protection visa application
can constitute information within the meaning @2lA(1). Accordingly, for the purposes of
this case, | accept that the dates of the app&llanival in Australia and her protection visa

application constituted information to which s 4Z4Aprima facie applies.

Nevertheless, | feel a degree of unease aboutihgusion that the date of a relevant
protection visa application, and the date of anliegpt’'s arrival in Australia, constitute

information within the meaning of s 424A(1). Iretpresent case, and in most cases, those
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dates will not only be uncontentious, they willalse integral to the applications for review
and the decisions which are under review at eadiesdf the process. Here, the appellant’s
protection visa application contains both datedie @ecision by the Minister's delegate to
refuse the protection visa application referretidth dates. The appellant was provided with
a copy of that decision on 23 November 2004. Wtherappellant applied to the Tribunal for
review of the delegate’s decision on 1 December42@be did not take issue with the
accuracy of the dates recorded in the delegate€isida. It seems somewhat odd, and hardly
consistent with the statutory purposes of s 42&gxtend it to information that is basic to

the whole review process.

39 In VWFP, | said at [52]:

‘In my view, it does not follow from the decisiansSAAP and SZEEU that
the statutory purpose of s 424A is irrelevant ® ptoper construction and
application. INSAAP, McHugh J at 181 [73] said that s 424A is a statyt
formulation of the obligation to accord procedufalrness in the conduct of a
review, and endorsed statements in this Courtécstime effect: S€RAAP at
179 [66]. Hayne J emphasised the crucial role papy the language, scope
and objects of s 424A in its construction and aggtlon: seeSAAP at 211
[208]. In Paul Allsop J construed and applied s 424A in thetlighits
purpose of ‘ensuring that the claimant is fully dmhed of information
adverse to his or her case (in the manner describpedhe section) so that
investigation may be made, and steps may be takemehow, if possible, to
meet it": sedPaulat 429-430 [104]. IMAI Shamryat 40 [39], Merkel J said
that s 424A enacts a basic principle of the comran rules of natural
justice that a person whose interests are likelpeaffected by an exercise of
power be given an opportunity to deal with relevaratters adverse to his or
her interests that the repository of the power msgs to take into account in
deciding upon its exercise. Cases may arise imthvhiis appropriate to take
account of the statutory purpose of s 424A in deiteing whether there is any
information within the meaning of s 424A, or whetparticular information
is the reason, or a part of the reason, for theblinal's decision. | do not
consider that there is anything to the contransIGEEU’

However, this is not the occasion to reconsider fihding in SZEEU that the date of a
protection visa application can constitute inforim@tthat attracts s 424A, as the point was

not fully argued before this Court.

40 The other observation | would make is that the pidédifficulty | have identified is,
as Weinberg J observed 8¥EEUat 254-255 [175]-[180], the product of the ledista’s

choice of the term ‘information’ when searching farglobal expression to trigger the
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operation of s 424A. | doubt that the legislatimeended that s 424A should apply to
information that is as basic to the whole reviewgass as the dates upon which the applicant

arrived in Australia and applied for a protectiosav

The exemption in section 424A(3)(b)

___The second issue is whether the appellant ‘gavedtte information to the Tribunal
for the purposes of the review, such that the mfdion fell within the exemption in
s 424A(3)(b). Counsel for the Minister argued tiia¢ appellant gave both pieces of
information to the Tribunal for the purposes of taaplication for review, although he
conceded that the appellant had not expressly tedued the date of her protection visa

application at the hearing.

As to the date of her arrival in Australia, thenidier said that the appellant expressly
gave the information to the Tribunal in the follogiexchange between the appellant and the

Tribunal member:

[TRIBUNAL MEMBER]: When did you arrive in AustiaP

THE INTERPRETER: 11.3.1999.

_Astothe date of the protection visa applicatibmas submitted that the giving of the
information by the appellant derived from a numbe&sources. First, the Minister pointed
out that the appellant affirmed to the Tribunaltte@erything she said in her protection visa
application was correct. The Minister relied oe tbllowing statements by the appellant at
the hearing:

[TRIBUNAL MEMBER]: Now, we will come to that paof the hearing

where | want to put a number of questions to ydine first | must ask, is

everything you have said in your Protection Visaplaation, your
application for review and other statements coriactvery respect?

THE INTERPRETER: Yes.
[TRIBUNAL MEMBER]: Are there any changes that yauld like to make?

THE INTERPRETER: No.’

Secondly, the Minister relied on a statement byappellant’s adviser in the written
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submissions which were provided to the Tribunal floe purposes of the review. The
adviser’s letter to the Tribunal said that ‘thefaflant’s] claims were stated in a document
attached to her protection visa.” The documenachttd to her protection visa (‘the
appellant’s statement’) was dated 17 November 2004vas contended that the date of the
actual application can be inferred from the dat¢hef appellant’'s statement, as it is logical
that the statement would have been prepared at dbesame time as the application was
made. The Minister submitted that even if the iseedate of the protection visa application
cannot be inferred, the precise date was not a@iifgsignce to the Tribunal; rather it was the
five and a half year delay between the appellaatiéval in Australia in 1999 and her
application for a protection visa in 2004 whichrf@d part of the reason for the Tribunal’s
decision. Thus, it was submitted that the appeliave the relevant information to the
Tribunal within the meaning of s 424A(3)(b), by wafythe written submissions provided by
her adviser to the Tribunal on 24 January 2005.

_____ Thirdly, the Minster relied upon a number of otheferences in the transcript of the
Tribunal hearing in which the Tribunal member men#éid the date of the appellant’s
protection visa application and the delay betwesmnanrival in Australia and her application
for a protection visa. The appellant responded‘#ill said was truth’ and said that she held
a ‘varied visa’ (presumably a business visa) whHenasrived in Australia, and that back then,

she didn’t know that visas such as protection visésted.

The appellant contended that none of these evenlisee the exemption in

s 424A(3)(b).

In relation to the date of her arrival in Australine appellant contended that
s 424A(3)(b) is not applicable because the Tribua#ed the issue of the protection visa
application form and the answers contained in firduquestioning of the appellant in the
course of the hearing. In relation to the datéhef application for a protection visa, the
appellant submitted that at no time did she give date of her original application to the

Tribunal.

The appellant relied heavily on Jacobson J's datish NAZY v Minister for
Immigration and Multicultural and Indigenous Affaif2005) 87 ALD 357 (NAZY) at 363
[39]. In that case, Jacobson J held that the eiemm s 424A(3)(b) applies to information



49

50

51

-17 -

from a protection visa application which an appiicéor review expressly adopts and puts
forward as part of his or her application for review by fhebunal. Following Gray J's
approach irM55 vMinister for Immigration and Multicultural and Indigenousfaifs [2005]
FCA 131 (M55’), but distinguishing the case on the facts, Jamoldsheld that information
provided by an applicant during questioning by fhéunal member in the course of a
hearing does not fall within the scope of s 4244B) His Honour held that the mere
adoption of an earlier statement at the hearingrbethe Tribunal does not render it
information given by the applicant for the purposéshe review. The appellant submitted
that Jacobson J's approachNMZY was accepted as correct by Moore BEEEUat 225
[20]: see also Weinberg J at 252 [157]; SZERV v Minister for Immigration and
Multicultural and Indigenous Affaif2005] FCA 1221 per Dowsett J.

_____The Minister submitted that Jacobson J's findingN\iZY that the information must
be expressly adopted and put forward by an appliGnopposed to being proffered as a
response to the Tribunal's questioning, should égarded as ‘a gloss on the words of
s 424A(3)(b)’. It was submitted thBAZY should not be read as authority for the propasitio
that the Tribunal cannot elicit information from applicant through questions, the answers
to which fall within s 424A(3)(b).

_____The principle which the appellant extracts frofAZYis that information must be put
to the Tribunal ‘in chief’, rather than being elai by the Tribunal’s own questions, in order
to fall within the exemption in s 424A(3)(b). Thationale for this narrow approach to the
exemption is that by giving the information to fhbunal other than by way of response to
guestioning, the applicant is assumed to be awhtheosignificance of the information:
NAZYat 363 [37]. In some circumstanc®AZY may reflect an understandable approach to
the particular facts. But in the present case,revttiee date information comprises no more
than basic facts known to the appellant which atméational to the application for review, |

consider that the appellant’s relianceNfZYis stretched too far.

In M55, Gray J held at [24] that the Magistrate had eimnefthding that the provision
of the appellant’s passport as part of the origpratection visa application was sufficient to
exclude the operation of s 424A(1). However, Grayent on to find at [25] that because the

appellant’s counsel had provided a written subrois$d the Tribunal which expressly relied
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upon the terms of his protection visa applicatimmhad thereby invited reference to the copy
passport which was attached to his application foitfis Honour said that there could be
little doubt that the appellant intended the Triguto look at this material. In his Honour’s
view, it was sufficient for the appellant to be éakto give the information contained in the
copy passport to the Tribunal for the purpose efagplication for review, and held that the
information fell within s 424A(3)(b).

_In NAZY, the relevant information comprised a statementhi@ protection visa
application that the applicant had not previousderb convicted of a crime or offence in any
other country. Subsequently, the applicant statelis application to the Tribunal that he
had been convicted of an offence in India. Ind¢barse of the hearing, the Tribunal asked
the applicant who had completed the protection &galication for him in English, as he was
not fluent in English. The applicant said thatriarfd had completed it for him. Later, the
Tribunal asked the applicant to explain the incstesicy between the statement in the
protection visa application and his subsequenestant that he had been convicted of an
offence. The applicant’s response was that thenisistency was as a result of a translation.
In these circumstances, it is not difficult to ureland Jacobson J's conclusion at [39] that it
cannot be said that the appellant provided therimébion in the protection visa to the
Tribunal as part of his application. It is, howevanother step to accept the general
proposition that information given in the courseadfribunal hearing must be put forward in
chief before it can fall within the exception id24A(3)(b).

_ In VWBEF a letter had been written on behalf of the ajppélto the Tribunal which
invited the Tribunal to refer to ‘[m]y tape recottinterview at the DIMIA on 18 March
2002." The appellant had made statements in titatview which was ‘information’ to
which s 424A(1) applied. The issue for consideratby Heerey J was whether the
exemption in s 424A(3)(b) applied because the d@pehad ‘given’ this information for the
purposes of the review. After a review of the adties on s 424A(3)(b), Heerey J
concluded at [48]-[51]:

‘For no apparent reason, almost all the discussans 424A(3)(b) in the
cases proceeds on the basis that the provision thgeword “provide”. The
subsection in fact uses the verb “to give”, whigmgly conveys the notion of
delivering or handing over (Shorter Oxford Englifictionary). If this
matter were free from authority, there would be mte be said for the view
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that an applicant “gave” information for the purpesf the Tribunal review
application if the information was delivered to thebunal by the applicant,
whether in answer to a question asked by the Tdbuor whether

volunteered. Either way, the information is coracyfrom applicant to
Tribunal. If we were to read or hear “At the trigh gave information about
fact X to the court”, we would take that as equatigmprehending the
possibility of A giving evidence about X in chi@f,in cross-examination, or
in answer to a question from the judge.

Likewise, if an applicant says to the Tribunal “Whiasaid in my visa
application is true” and that application contairfiact X, the normal meaning
conveyed would be that the applicant is givingitffiermation constituted by
fact X to the Tribunal, as well as the further fewat fact X had been asserted
by the applicant when he made the visa application.

Such a reading of s 424A(1) and (3)(b) would besiztent with common law
concepts of natural justice which require the decismaker to give the
person affected notice of relevant information aled from another source
but not, generally speaking, to invite comment e évaluation of material
submitted by the person himself: sgemmissioner for Australian Capital
Territory Revenue v Alphaone Pty L{ti994) 49 FCR 576 at 591-592 and the
cases there cited.

In any event, in the present case, the informaitioguestion was positively
advanced on behalf of the appellant in the lette® december 2002. The
reasoning iNM55, SZCKD, SZCJCandSZDPY applies.’

_ Heerey J also considered whether the Full Coudtssibn inSZEEUcan be regarded
as an endorsement of the decisioMNidZY, and he concluded that it cannot. In one of the
five appeals considered iI8ZEEY SZBMI| the appellant’'s protection visa application
attached a written statement in which the appellarplained in some detail the
circumstances in which he had fled overseas fromgBaesh (‘the flight information’).
Before the Tribunal, the appellate confirmed thathad read his earlier statement before
signing it and that it contained true and corredbiimation. This evidence founded a
submission that the flight information had beenpdd at the hearing before the Tribunal
and consequently fell within the exception in sA@)(b). Moore J did not accept that this
evidence transformed the flight information intdoirmation that the appellant had provided
to the Tribunal in his application for review. Hitonour added that, in his opinion, the
approach of Jacobson JNMAZYwas correct. Weinberg J said at [157] that thepdn of
the earlier statement by the appellant did not eerdinformation provided by him in his
application for review. Allsop J agreed with Moarehat the flight information fell within

S 424A(1). His Honour did not expressly addressetkception in s 424A(3)(b): at [219].
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_______This discussion can be contrasted with the Fullr€odiscussion of one of the other
appeals under considerationSZEEY namelySZDXA There, the relevant information was
the fact that the appellant had a temporary businesa to Australia. Moore J concluded
that, while the Tribunal originally came to know thfis fact from sources other than the
appellant, it was tolerably clear from the Tribusakasons that it had discussed the fact with
the appellant during the course of his evidence lmmdad affirmed that he had entered
Australia on a business visa. In these circumssneoore J concluded that the information
fell within the exception in s 424A(3)(b): at [91Weinberg J agreed with Moore J: at [173].
Later in his judgment and in the course of moreeganobservations, Weinberg J said that
the adoption of an earlier statement in the coafsvidence can bring it within the scope of
S 424A(3)(b): at [179]. Allsop J agreed with Modrs conclusions and reasons in relation to
the appeal ir8ZDXA at [263].

___ The different ways in which the Full Court approadtihe s 424(3)(b) issue 8ZBMI
andSZDXAmay be explicable on the basis that the first caseerned a detailed statement
concerning flight information, whereaSZDXA concerned a specific piece of factual
information (entering Australia on a business visd)ich was adopted in terms by the
appellant in the course of his evidence. For prieparposes, however, the important point
that emerges from this discussion is that the dmtisf the Full Court iSZEEUdoes not
endorse the generality of the principle that thpedlpnt in this case seeks to draw from
NAZY.

_ In SZCJD v Minister for Immigration and Multiculturand Indigenous Affairs
[2006] FCA 609 (SZCJD), Heerey J said at [42] that the exception in 4A43)(b) would
apply to information which is affirmed by an applit for the purposes of the review, even if
the information might also have been obtained kg Thibunal from another source. His
Honour referred to Moore J's reasonsSBEEUat 242 [91], with whom Weinberg J at 254
[173] and Allsop J at 268 [264] agreed. In circtemses where the information is
necessarily within the knowledge of the applicantgelf, his Honour held at [43] that:

‘To conclude that an applicant “gave” informatiororf the purpose of the
Tribunal application it is not necessary that th&ormation was initially
volunteered by the applicant. Information is equadjiven if it comes in
response to questioning by the Tribunal.’
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There is no inconsistency between this approachSatEU see als&6ZHFC v Minister for
Immigration and Multicultural and Indigenous Affa{2006] FCA 1359 at [24]-[25].

_ In SZDPY v Minister for Immigration and Multiculturdffairs [2006] FCA 627
(‘SZDPY), Kenny J considered the circumstances in whidhrimation provided by the
applicant for review during the Tribunal hearingllwill within the exemption in s
424A(3)(b). In that case, the appellant providadveers in response to questions posed by
the Tribunal about his educational history. Thpedlant argued that the information was not
subject to the exemption in s 424A(3)(b) becaus®it been given in response to questions
in the nature of ‘cross examination’ by the TriblunaKenny J rejected the appellant’s
argument. Her Honour found that the Tribunal'ssiioes were specific and arose, naturally
enough, from the appellant’s visa application, #mel appellant gave direct answers. Her
Honour noted that the relevant information was $ngmd could easily be given in response
to such questions. Kenny J held that the Full €@ueasoning inSZEEU supports the
proposition that where an applicant affirms a dedact before the Tribunal, that
information will be covered by s 424A(3)(b): s8ZEEUat 242 [91] per Moore J, at 214
[173] per Weinberg J, and at 268 [264] per Allsop Her Honour concluded at [35] that
while the Tribunal had reference to the appellanisa application in discussing some
aspects of the information with the appellant, aippellant ‘gave’ the Tribunal the relevant

information at the Tribunal hearing.

___These authorities highlight the importance of divicareful consideration to the
nature of the information that is said to fall vifiths 424A(3)(b) and the circumstances in
which it is communicated to, or elicited by, theblnal. There may be good reasons for
requiring that the applicant affirm or actively gigpecific ‘information’ for the purposes of
the review, in order for the exemption in s 42443)to apply. BothSZEEUand NAZY
suggest that the exception may not apply whereafpellant does no more than affirm the
accuracy of a statement which contains many divpisees of information. At the same
time, the weight of authority indicates that aciii distinctions should not be drawn between
information that is provided by an applicant in twirse of his evidence in chief rather than
in answer to questions posed by the Tribunal.

In the present case, the relevant information wasntentious factual material that

formed an essential element of the decisions wivere under review by the Tribunal. The
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appellant either expressly provided or affirmed tieéevant dates in response to basic
propositions put by the Tribunal at the hearinghe TTribunal’s questions arose naturally
from the appellant’s application. In these circtanses, and given the uncontentious factual

nature of the information, | consider that the egééam in s 424A(3)(b) applies.

____The appellant expressly stated the date of herahin Australia to the Tribunal at the
hearing. | do not accept the appellant’s argurtteaits 424A(3)(b) cannot apply because the
date was given in response to a question poseddyltibunal. The mere fact that the
Tribunal elicited a response from the appellantictvitonfirmed an uncontentious detail of
her application, does not render the informatiaapable of falling within the exemption in s
424A(3)(b). It is not inconsistent withAZYor SZEEUto hold that the exemption applies in
such circumstances, given the nature of the infaomaand the context in which it was

communicated.

| also find that the appellant ‘gave’ the date @f farrival in Australia and the
approximate date of her protection visa applicatiaher visa application and the written
submissions provided to the Tribunal by the app&€Baadviser. The appellant affirmed that
the details of her application were corredthe written submissions contained a statement
which expressly referred to the appellant's statégmattached to her protection visa
application. In that statement, which was datedNbvember 2004, the appellant said that
she ‘came to Australia on strength of a 457 workiisg on 11.3.99'. Thus, for the purposes
of s 424A(3)(b), the information was given in thatten submissionsYWBFat [51].

_ Furthermore, by filing written submissions with thebunal that expressly referred to
and incorporated the statement of grounds which ateshed to her visa application, the
appellant invited the Tribunal to refer to her piiton visa application. As M55, there can
be little doubt that the appellant intended that Thibunal should look at her protection visa
application and its attachments. This is a sudfitibasis to find that the appellant gave the
date of her protection visa application to the Unal for the purposes of the review

application.

It follows that this ground of appeal must fail.
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THE APPELLANT’'S ALLEGED FEAR OF RELIGIOUS PERSECUTI ON

____The second ground of appeal was based on the appgltlaim to fear persecution
by reason of her Christianity. The appellant cldnthat the Federal Magistrate had erred in
not holding that the Tribunal had committed jurcttinal error by reason of its failure to ask
itself the correct question or apply the right test the amended patrticulars, the appellant
contended that the Federal Magistrate had wrongiylied Applicant NABD of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs(2005) 216 ALR 1
(‘NABD’) instead 0fS395/2002 v Minister for Immigration and Multicutl Affairs (2003)
216 CLR 473 '68395) in considering whether the appellant had a walikfled fear of

persecution for reasons of her religion.

_In NABD, McHugh J summarised two errors that were madié&yTribunal inS395
The first error was described by McHugh J at 88 [@& NABD as the Tribunal’s failure to
exercise its jurisdiction because it had errongoassumed that it is reasonable for a
homosexual person in Bangladesh to conform to #wesland social expectations of
Bangladeshi society and practise their homosexudilicreetly. 1nS395 this assumption led
to error because the Tribunal failed to consider tasons why the applicants had acted
discreetly in the past and what consequences négfasich if they lived openly as
homosexuals in Bangladeshi society. The secomd @mas that, by classifying the applicants
as discreet homosexuals and analysing the amoupérsécution that may be expected by
that group, the Tribunal failed to assess the appts as individuals: see McHugh NABD

at 9 [29].

_In NABD, the appellant relied 08395to support his claim that the Tribunal had
failed to ask the correct question because it lnadjig to categorise the way in which he
expressed his religious belief with insufficiengaed to his individual circumstances. The
High Court (Gleeson CJ, Hayne and Heydon JJ, McHagld Kirby JJ dissenting)
distinguishedS395. Based on the material before the Tribunal, inclgdimformation about
the appellant’s conduct while in detention in AaB&, the majority held that it was open to
the Tribunal to conclude that, were the appellanpriactise his religion in the way that he
chose to do so, there was no real risk of persmtuin his return to Iran: at 4 [11] per
Gleeson CJ and at 40 [167]-[168] per Hayne and bieyd.
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It is instructive to examine the reasons given Hwy rajority. Gleeson CJ said that,
having found that the appellant had become a Gdmisafter leaving Iran, the Tribunal
correctly addressed the question of what was likelgappen to the appellant on account of
his religion if he returned to Iran. In addressihgt question, it was open to the Tribunal, as
a matter of factual judgment, to accept the disitimcoffered by the country information
between converts to Christianity who go about thiewotions quietly and persons involved
in active proselytising, and to regard it as us@futonsidering the individual position of the
appellant: at 3-4 [7]-[11]. In their joint judgmieiiayne and Heydon JJ pointed out that the
Tribunal had made findings about the way in whioh appellant had practised his faith and
about what he would chose to do in Iran. In paléig the Tribunal found that the appellant
was not constrained in the practice of his faitld aor would he be in Iran due to a
perception that to behave more openly or aggrdysivauld leave him at risk of persecution:
at 40 [166]. Their Honours concluded at 40 [168]:

‘At no point in its chain of reasoning did the wifal divert from inquiring
about whether the fears which the appellant hadeweell founded. It did not
ask (as the tribunal had asked in Appellant S39®220vhether the appellant
could avoid persecution; it asked what may happen to the dppeif he
returned to Iran. Based on the material the trialumad, including the
material concerning what the appellant had done levhih detention, it
concluded that were he to practise his faith inwehe chose to do so, there
was not a real risk of his being persecuted.’

Accordingly, Hayne and Heydon JJ held that the dnmd did not ask itself the wrong
question. It considered whether the appellant dackell-founded fear of persecution if he
returned to Iran; it did not ask whether it wasgiole for the appellant to live in Iran in such

a way as to avoid adverse consequences: at 36.[151]

The Tribunal’s consideration of the appellant’s relgious activities

_Adapting the language 15395 the appellant contended that that the Tribunal
erroneously assumed that it was reasonable forst@ns in China to practise their faith in
conformity with the laws of China. The appellamtids that the Tribunal should have
considered whether there was a chance that thélapp&ould not join the official Catholic
or Protestant Church on her return to China bstead, would join an unofficial Christian
church; and, if those events transpired, whetherethivas a chance that the appellant would

suffer persecution for reasons of her religion asember of an official Christian church. It
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was contended that the Tribunal’s failure to askright question amounted to a substantive
error of law going to jurisdictionCraig v The State of South Austra(i®995) 184 CLR 163
at 179.

___ The appellant submitted that her claims concerhiaigChristianity should have put
the Tribunal on notice that she may not practiserbiigion in an official church in China.
The appellant relied on the fact that she told Thibunal that she was not a Catholic or a
Protestant, she did not know what denominationvghg, and she was not associated with
any particular church. The written submissiongppred by her adviser stated that she fears
that ‘because she has become a Christian she wilbdvsecuted by Chinese authorities

because “Christians are persecuted in China”.’

____The appellant submitted that the Tribunal and tleeefal Magistrate erroneously
relied upon the ‘limited’ nature of the appellantfaims concerning her Christianity.
Counsel for the appellant conceded that the clamerg not ‘comprehensive’ or ‘exhaustedly
described’. Nonetheless, it was submitted thathgerial was sufficient — ‘just sufficient’ —
to put the Tribunal on notice that there was a chaw possibility that she would not practise
her Christianity in an official church in China. ating raised that possibility, it was
contended that the Tribunal should have decidedthenbasis of all the circumstances,

whether there was a real chance that the appelamd be persecuted in China.

__Additionally, the appellant contended that the Unal failed to consider the clear
distinction in the country information between Gligns practising in official and unofficial
Christian churches. The appellant argued thatTitieunal failed to turn its mind to the
appellant’s beliefs and ask whether there was aashthat she would join an unregistered
church. The appellant argued that the Tribunaldsicd the question whether the appellant
could live in China and practise her religion witlh@attracting adverse consequences. It was
submitted that this was the wrong questi8895at 500 [80] per Gummow and Hayne JJ.
She submitted that an imperative preliminary qoesto the fundamental question whether
she had a well-founded fear of persecution is wdretr not there was a chance that the
appellant would join an official or an unofficiah€@stian Church. The appellant said that the

Tribunal did not consider the latter scenario, sodommitted jurisdictional error.

The appellant’s argument seeks to build a ‘chaopen a ‘chance’. In my view, this
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argument finds no support in the authorities. slivell established that the Tribunal is not
obliged to make out the appellant’s ca8éebe v The Commonwealth of Austrdli®99)
197 CLR 510 at 576 [187] per Gummow and Hayne Given the general nature of the
appellant’s claims concerning her Christianity, fhiebunal was under no obligation to
determine whether there was a chance that she woiidan unofficial church before
proceeding to ask the fundamental question whetiene was a chance that she would be
persecuted in China for reasons of her religionwds open to the Tribunal on the material
before it to conclude that there was no real chdhatthe appellant would be persecuted in
China for reasons of her religion. The appellaasundifferent about what sort of Christian
church she had joined, or may choose to join inn€hand the Tribunal approached the
guestion on that basis. In the circumstances,Titigunal was not obliged to speculate
whether she would or would not join an official umofficial church in China, or to assess
whether or not there was a chance that she wouldebgecuted in China because of her
Christian faith on the basis of a hypothetical gmbty that she would join an unregistered

Christian church on her return to China.

_In my view, the appellant’'s argument involves aatison of the approach that the
High Court endorsed i8395andNABD. In effect, the argument uses the very vague and
general claims that the appellant made concerréngplactice of Christianity as the basis for
arguing that the Tribunal was bound to addrespdssibility that the appellant might join an
unofficial Christian church in China. However, thppellant did not give any evidence or
make any claims to suggest that she intended o @i would join, an unofficial Christian
church if she returned to China. Further, nothatgput her background or individual
circumstances suggested that she would do so.hisnQourt, counsel for the appellant
acknowledged that the possibility that the appelhaight join an unofficial Christian church

if she returned to China was not based on anyttiiagappeared from the appellant’s own
evidence, claims or individual circumstances. Ratit depended solely on the fact that the
written submissions that accompanied her applinatiothe Tribunal referred to a country
report by the US Department of State that said thatGovernment in China sought to
restrict religious practice to government-sancttboeganisations and registered groups. This

is a wholly inadequate basis for the contention the Tribunal fell into jurisdictional error.

The High Court’'s decision iNABD makes it clear that, where the Tribunal accepts
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that an applicant has become a Christian, the Mmabsitask is to determine what is likely to
happen to the applicant on account of the appliastigion if he or she is returned to the
country of origin. This is a factual inquiry whighust be undertaken by reference to the
applicant’s individual circumstances. In the prgsease, based on the appellant’'s own
evidence, including her religious practice in Aab, the Tribunal concluded that if she
were to continue to practice her Christianity ie thay she had chosen, there was no real risk
of her being persecuted on account of her religigie returned to China. The Tribunal’s

approach discloses no error of law.

____The appellant agitated substantially similar argotsdoefore the Federal Magistrate.
Having considered the argument in detail, the Fdddagistrate found that the Tribunal did
not ask itself the wrong question. Her Honour fibuhat the Tribunal had considered the
fundamental question whether the applicant had lkfaiended fear of persecution on the
ground of religion if she returned to China. Inindpso, it had rightly considered what the
appellant would do, not what she was entitled to'idgofar as possible on the limited claims
before it’. The Federal Magistrate pointed out tih@ appellant had not drawn a distinction
between members of official or unofficial churchatthough the written submissions had
made mention of human rights practices in Chinataedgovernment’s attitude to religion.
Further, the appellant made no claims before thiufal about the manner in which she
would practise her Christianity in China other thhat she wished to continue to practise her

religion. Her Honour went on to state at [44]-[45]

‘It is apparent that the Tribunal proceeded on thesis that it accepted the
limited claims made by the applicant, about what sfould do — that she
wanted to believe in Christianity for the rest oérhlife and would be

heartbroken if she could not practise it. Critigalit did not proceed on an
erroneous “assumption” that it was reasonable forChristian person in

China to conform to the laws of China. It did mogrely ask itself whether
she may face persecution if she were to join theiafchurch. It sufficiently

addressed the distinction between official and ficiaf churches (albeit

briefly) in the particular circumstances of thisseain noting (as was relevant
to its conclusion about the limited nature of thgplicant’s claims) that she
did not claim that she would refuse to join the flio@l church and, more

pertinently given the Tribunal’s view of the indegdent information relied on,

that she did not claim that she would deliberatelgfy the Chinese
government.

As was acknowledged by counsel for the applicaetapplicant’s description
of what she would do in China was far from “compebive” and
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exhaustively described (séppellant S395/200per Gummow and Hayne JJ
at [83]). However this does not lead to the cosidu that in this case the
Tribunal asked what it was reasonable for the agpit to do rather than
what she would do leading it to engage in an inappiately narrow inquiry.
It did not erroneously assume that the applicantldgoin the official church.
It was open, given the limited claims made by thglieant, for the Tribunal
to proceed on the basis that the applicant wouldetgeseek to practise her
Christianity without defying the government. Inslered the applicant’s
individual circumstances based on her limited ckmmd what may happen if
she returned to China in light of the availableamhation. It is apparent
from the Tribunal decision and the independentrimition relied on by the
Tribunal that, rather than failing to consider whet the applicant would join
an unofficial church, the Tribunal took this poskip into account. This is
consistent with the Tribunal's reliance on inforioat which referred to the
millions of Christians in China (in both officiahd unofficial churches) and
the fast growth of the Christian church in Chinacfuding unofficial church
members estimated to be between 30 and 50 million).

| respectfully agree with the Federal Magistrate.

___ The appellant mounted similar arguments by referdncdhe second error identified
by McHugh and Kirby JJ 8395 She complained that the Tribunal erred by selelgt
relying on the country information and failing tistthguish between ‘Christians who are
likely to join a registered church’ and ‘Christianko are likely to join an unofficial church’.
The appellant contended that the Tribunal's failtwmecomprehend the difference in the
Chinese authorities’ attitude to official churchesmpared with unofficial churches, caused
the Tribunal to consider the appellant’'s claimsan impermissibly limited way. The
appellant argued that by categorising the appelamply as a Christian, and failing to
consider whether there was a chance that she womldin unofficial church in China, the
Tribunal had failed to consider her individual cinestances and thus fell into jurisdictional

error.

____ This argument was also raised by the appellartténRederal Magistrate Court. The
Federal Magistrate pointed out that the Tribunatienfindings, as far as possible, about the
way in which the appellant would choose to practige faith in China based on the
information before it. It related those conclusiai®ut her individual circumstances — in
particular that she would not deliberately defy tleinese government but just wanted to
practise Christianity — to the information it hadoat conditions in China in relation to

Christians and Christianity both in the officialdannofficial churches. In her Honour’s view,
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there was no lack of logic in the Tribunal choodiogake into account the information that it
did.

___The Federal Magistrate also rejected the appeflacdntention that the Tribunal

reached a conclusion that ‘registered and unregistehurches were treated similarly by
authorities’. Her Honour was satisfied that thébtinal had not erred in this regard as its
ultimate concern was with the applicant, not withri€tians as a class. Her Honour stated,
quite properly, that it was for the Tribunal to @ehine as a matter of factual judgment
whether to accept any distinction between offigatl unofficial churches (or some other
categorisation of Christian) made by independefdrination and to regard it as useful in

considering the position of the appelladABD at 3 [8] per Gleeson CJ.

| find no error in her Honour’s conclusions. Itriet for this Court to reconsider the
Tribunal's factual findings as to the applicantwalvement in the Christian faith and what
country information was relevant in determining Wiee a well-founded fear of persecution
arose. As the Federal Magistrate rightly foune, Thibunal gave proper consideration to the
particular circumstances of the applicant on thetéd evidence she had advanced about her
practice of Christianity. Moreover, as the Fedd&falgistrate noted, even if it could be said
that there was other information available to thi@dhal which was contrary to that relied on
by it, it was a matter for the Tribunal to decidbat weight should be given to particular
items of country information as part of its faatding function:NABD at 3 [8] per Gleeson
CJ;SZANK v Minister for Immigration and Multiculturahd Indigenous Affairf2004] FCA
1478 at [16] per Hely J.

No error has been identified in the Federal Magists decision, or in the reasons or

conclusions of the Tribunal.

PROCEDURAL FAIRNESS — INACCURATE COUNTRY INFORMATIO N

____The proposed amended notice of appeal containfieggaion that the appellant was

denied procedural fairness in the way in which sl questioned by the Tribunal. The
specific ground of appeal is that the Tribunal fouthe appellant for comment the proposition
that independent country information revealed thegiistered and unregistered churches

were treated similarly by authorities, and therecasexistence and cooperation between
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official and unofficial churches, both Catholic aRdbtestant, which is very blurred between
the two’. The appellant contends that the coumtfgrmation provided no support for this
proposition, and was in fact to the contrary effe€Consequently, the appellant contends that

she was denied procedural fairness.

_ Although this argument appears in the proposedceotif appeal, it was barely
touched upon in oral argument. In my opinion, &hgument has no merit. The assessment
of country information falls squarely within theillunal’s province as the finder of fact:
NABD at 3 [8] per Gleeson CJ. As | have said, the Fgde@lagistrate considered the
Tribunal’s assessment of the country informatiod @a categorisation of Christian groups
and found no error. In my view, the assessmertt tte Tribunal made of the country

information was open to it.

Further, there is no scope for the operation ofegainrequirements of procedural
fairness outside the specific provisions of Divisié of Part 7 of the Act: see s 422B(1);
Minister for Immigration and Multicultural and Ingenous Affairs v Lay Laf2006) 151
FCR 212 at 225 [66]; anB8ZCIJ v Minister for Immigration and Multiculturalffairs [2006]
FCAFC 62 at [8]. And, even if there were scopdgp Inot consider that the proposition that
the Tribunal put to the appellant concerning theitmn of registered and unregistered

churches in China involved any infringement of @aral fairness.

Section 91R(3)

After the Tribunal had dealt with other issues émdards the end of its reasons for

decision, it referred to s 91R(3) and said:

‘Given her limited knowledge about Christianity andague and
unsubstantiated claims about practicing it herer (fxample she does not
provide any evidence of her Baptism, church attendaor even a letter from
the local pastor or priest supporting these claintie Tribunal is satisfied
that she had only become a Christian in order tersjthen her claims for a
protection visa. Accordingly, the Tribunal has réfere disregarded this
evidence and her participation in the events thesprd.’

Relying on this passage, the Minister submitted tha appellant's conversion to
Christianity and her practice of Christianity in gitalia constituted ‘conduct’ which must be
disregarded for the purposes of assessing whetleenad a well-founded fear of persecution



88

89

90

91

-31 -

if she were to return to China. The Minister pethbut that the appellant had withdrawn any
ground of appeal relating to s 91R and submitted #§91R was a complete answer to the

appellant’s case.

Section 91R(3) provides:

‘(3) For the purposes of the application of [the dviition Act] and the
regulations to a particular person:

(a) in determining whether the person has a welhfted fear of being
persecuted for one or more of the reasons mentionedrticle
1A(2) of the Refugees Convention as amended byRéfiegees
Protocol;

disregard any conduct engaged in by the persorustralia unless:

(b) the person satisfies the Minister that the pergngaged in the
conduct otherwise than for the purpose of strengtige the
person’s claim to be a refugee within the meanihthe Refugees
Convention as amended by the Refugees Protocol.’

_ Section 91R places the onus of proof on the appetitaestablish that her activities in
Australia were engaged in for reasons other thathi® purpose of strengthening her refugee
claims. The onus of proof is to the civil standdvdt it is borne by the applicaltAST v
Minister for Immigration and Multicultural and Ingenous Affair§2002] FCA 1536 at [26]
per Wilcox J.

__The Tribunal appears to have accepted that thellappbad become a Christian in

July 2004, although she did not identify herselfbatonging to a particular denomination.
On these facts alone, the Tribunal was obliged dosidler properly her claim to fear

persecution in China for religious reasons. Theelipnt was not claiming that if she went
back to China she would be persecuted becauseyqiaticular conduct that she engaged in
whilst in Australia. Rather her claim was thatslie went back to China she would be
persecuted because of her conversion to Chrigtianid her desire to practice her religion in
China.

The Minister's argument raises a question whetheracquisition of religious faith
can be regarded as ‘conduct’ within the meaning @fR. The appellant submitted that there

is an important distinction between the fact of benversion to Christianity, and subsequent
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conduct which she engaged in, by way of practiceeofChristian faith, in Australia.

In SBCC v Minister for Immigration and Multiculturalffairs [2006] FCAFC 129
(‘SBCC)), French, Lander and Besanko JJ considered thkcaign of s 91R(3) in the
context of a claim based on the appellant’s religipractices in Australia. The Court said at
[43]:

‘It is sufficient to say that the Tribunal’s findja of fact were clear and open
on the evidence and were fatal to the appellantgnws. The Tribunal found

that the appellant had fabricated his claim to b&aun Gong practitioner

since 2002. It accepted that he had done Falun Gexgrcises while in

detention but because of his fabrication of earli@volvement and what it
regarded as his superficial knowledge, the Tribuwabk not satisfied that he
had engaged in the more recent activities othemtlfiar the purpose of

strengthening his refugee claim.’

Their Honours continued at [45]:

‘Whatever reservations might properly be held abthe exploration of a
person’s religious knowledge in determining whethermr she is an adherent
to a particular religion, it does provide a ratiohfoundation for determining
whether a person’s claim to profess a particulaigien is genuine. Such an
inquiry is necessary in a case in which a persamnt$ that his or her
continued adherence to a religion upon return te lome country will attract
persecution on that ground. Here, there was ampbeigd for the Tribunal to
find that the appellant’s case was fabricated aadortiori, that it could not
be satisfied as required by s 91R(3) that his eegant in Falun Gong
activities was otherwise than for the purpose cdrgithening his claim to be
a refugee.’

____The Court inSBCCaccepted that it is open to the Tribunal to fidaafact that a

person’s claim to profess a particular religiomds genuine. However, the decision does not
go so far as to say that s 91R(3) can be appliatistegard a person’s decision to adopt a
particular religion; rather s 91R(3) was applieddisregard the applicant’'s engagement in

Falun Gong activities.

Unlike SBCC the Tribunal in the present case did not expye$isid that the
appellant’s conversion to Christianity had not ageed or that it was not genuine. In fact, the
Tribunal’'s observation that it was satisfied thia¢ $iad only become a Christian in order to

strengthen her claims for a protection visa seeamactept that she did in fact become a
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Christian. It is one thing for the Tribunal todinhat a claim to religious conversion is not
genuine. It would be another thing for a Tributtakccept that a religious conversion was
genuine, but then to conclude that the fact of eosion should be disregarded under
s 91R(3).

___ Conversion is a matter of conscientious beliefegatihhan conductWang v Minister
for Immigration and Multicultural Affaird2000) 105 FCR 548 at 552 [16] per Gray J. In
cases where the fact or genuineness of a religioasersion is not in dispute, |1 have
considerable doubt whether s 91R(3) would authahseTribunal or the Court to disregard
the fact of religious conversion, as distinct freaonduct that might thereafter be engaged in

by the convert in Australia.

_Inthe circumstances of this case, however, ihisegessary to express any final view
on this issue. Before the Tribunal referred tdB@®), the Tribunal made findings about the
appellant’'s knowledge and practice of her Chrisfath. Moreover, the Tribunal addressed
the issues on the premise that the appellant hdalctngenuinely converted to Christianity,
and proceeded to consider the appellant’s clainfeéw persecution on the basis of her
Christianity. The Tribunal’s primary conclusions the question whether the appellant had a
well-founded fear of persecution on religious grdsirstand quite independently of the

observation that the Tribunal subsequently madeerming the application of s 91R(3).

__ Similar observations may be made concerning thesidecof the Federal Magistrate.
The Federal Magistrate observed that the Tribuméy ceferred to s 91R(3) after finding
against the applicant on the broadest basis ofptiogethat she was a Christian. The balance
of the Federal Magistrate’s discussion was dirett@grds grounds of appeal that have now

been abandoned.

Accordingly, | consider that the appeal can be aisg of without determining
whether or not the Minister’s reliance on s 91R¢as misplaced.
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ORDERS

100 For the reasons above, | would grant leave to antemaotice of appeal and dismiss

the appeal. | would also order that the appefaytthe Minister’s costs of the appeal.

| certify that the preceding ninety-
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Justice Young.
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