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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Roraaarrived in Australia [in] July 2009 and
applied to the Department of Immigration and Citgtl@ip for a Protection (Class XA) visa
[in] October 2009. The delegate decided to refaggrant the visa [in] February 2010 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] April ZDfor review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stft&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
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CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢heace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.
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CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Background

This case is one of two related applications, ifctvithe applicants, [name deleted: s.431(2)],
and [Mr A], are [kinship deleted: s.431(2)]. Botte @lso Romanian citizens of Roma
ethnicity.

The applicant in this review, [name deleted: s.281@rrived in Australia [in] July 2009 as
the holder of a subclass 651 e-Visitor visa grafitddJune 2009. His Protection visa
application was lodged [in] October 2009.

The application form indicates that [the applicastinarried with two children, received 10
years of education up until 1988, and was empldyad 1992 — 2009 as a casual farm
labourer. He holds a Romanian passport issuedNprember 2007 and valid until [a date in]
November 2017, and states that he visited Spam Movember 2007 until April 2008.

[The applicant]’'s protection claims were set outdaponse to questions 40 - 45 of Part C of
the application form as follows.

In response to the questiwvhy did you leave that countriffe applicant stated:

| was born in a family of 6 children to [names]. M@and dad were born in a family of
gipsies/romas in a village named [Village 1] oftRadNeamt. My grandfather was persecuted
as a gipsy during Antonescu Regim. Antonescu wasvkras a person who wanted to
eradicate gipsy people from Romania. In practic@dmania not much has changed. We are
persecuted, mistreated and discriminated agaimstaotly. This is done by Romanian people
and authorities to move away from their city tooaplete unknown region known Dobrogea,
in the hope that their children will not suffer theme he did as a child forced to hoard sheep
as slave to a Romanian rich man. Moving to cit€ofstanta it also meant that my dad made
the decision that we are not going to be thoughtrfditions and believes or anything to do
with gipsy culture. In doing so dad wished thatasechildren will not have the same
treatment as they did. Unfortunately it did notre anything due to the colour of our skin
my family was immediately upon our arrival bran@edgipsy family. My Id [sic] be my place
till end of high school. Life was shaltered [sig] family until | had to go to school. On my
first day | remember being told to sit on the lastch and that would be my place until the
end of High School.

| was abused verbally and physically by Romaniahlledn and by teachers. When |
completed school | could not find a job in my ocatipn, ant) to find a job was difficult
almost impossible. What | call job - for me wasuadgob, they would call me when they
wanted and this was always paid less then a Romavoald get for the same work done.
Regardless of leading a withdrawn life | was pickpdy police and taken for beating and
guestioning. | was taken to a police station ferfibst time when | was a teenager they beat
me and requested | admit declaring | had brokemantews agency. The persecution
continued from that moment as | refused to adneitcitime | did not commit. Since then |
was taken by police again and again. Also | wadaarly beaten by Romanians and when |
reported to police they would beat me as well et gay to go away and call me names. ltis
terrible to live without any protection from authi@s. My sister [name] and my brother were
granted refugee visas in Australia and | see tiet aire being treated as other people. |
would like to lead such life as well and to have fiaayily live like that not being treated like
animals.



25. In response to the questitvhat do you fear may happen to you if you go batkat
country?the applicant stated:

Going bake [sic] home | fear for my life and of mrirole family, for | always think my

family will be the next target of the Romanian peogiriven be racism and discrimination or
simply another way of entertaining by beating upsgipeople. |1 am [age], and | feel
responsible for my wife and 2 daughters who | f&ehopeless to protect as | can not rely on
anyone including the law.

I am not a violent person, and | feel the yearsanfg put and insulted is taking away from
me the confidence a man should have.

26. In response to the questigv¥ho do you think may harm/mistreat you if you gckBd he
applicant replied:

The police and Romanian community which is drivgmdcism. | don’t want to go back to
be beaten and mistreat again as many times beffara.always in guard, living in state of
stress. As | feel | have to protect my family froeing the target of this people my family
being the target of this people from the momentdine start.

27. In response to the questitvhy do you think this will happen to you if youbgak?The
applicant stated:

Because they will continue to harm me and discrat@ragainst me and my girls and most of
all my daughters have been the target of namengadind discrimination and bad treatment at
school.

28. Inresponse to the questido you think the authorities of that country cardamill protect
you if you go back? If not, why nothe applicant replied:

No, police does not offer protection. | was babated by police before with no reason and
have no trust to go again to report the mistreatragifi ever hurt as no action was taken
when I've done so. Police would often beat usesbally abuse us when we go and report
something that happened to us. Many police membd®®mania are not afraid to show
their dislike and disrespect and have no consierfdr gipsy people.

29. The Department was also provided with submissidriaad and law in support of the
application and including the following:

The applicant is an ethnic Roma/gypsy. He andamsly have suffered from extreme racial
discrimination all their lives in Romania. The ajmaint's uncle and auntie were
granted Australian visas as refugee. The applaaivted lawfully in Australia from
Romania on a visitor visa. He claims that he iRoma ethnicity and because of his
ethnicity he suffered gross violations of humarmtigin Romania. He claims that he was
subject of abuse and torture by the Romanian affic@nd that racial policy towards him was
adopted and executed by the Romanian authoritles applicant instructs me that in
Romania being a Roma/Gypsy alone is sufficienpimsecution and the general public,
through media and by Romanian politicians is eraged to discriminate them. The
persecution has impacted on all aspects of hisdiiel the immunity from persecution is
nearly guaranteed when the suspect culprits aiegofficers.

The applicant has instructed that in Romania hendichave any rights, in fact he was
recognised as a member of ‘uncivilised’ people, mrespectively of his education or how
well he was dressed of how well he presented hfirided broad community in Romania
and government representatives have always rejéutedecause of his Roma’s
ethnicity.

Local people, people in his neighbourhood and lpoticemen constantly harass his Gypsy
community. In the recent past it was not uncomnroBipsy property to be blatantly stolen,



burned to the ground and people beaten and takgaolit® stations fro unlawful
guestioning.

The applicant instructed that due to fear for faisikafety his family decided not to speak
then traditional language nor practice their Cudtir any way. Unfortunately his ethnicity
was not easily hidden simply by language and clofhise authorities have information
about people’s ethnicity and in the applicant’sechs skin colour was sufficient for the
members of public to recognise him as Roma/Gypslyadnuse him because of that.

The applicant further advised that he and his fasuifffered constantly because of his
Gypsy (Roma) background while in school he was teonly harassed, beaten and spat upon.
After he completed school because of his ethnleitgould not find a job in his field, he
instructs that the best he could get was a cashal |

It is a well known fact that Roma/Romany or Gypewtthey are often called experience
considerable discrimination and harassment in Ream&olice brutality, false accusations,
restrictions to education and medical assistarisetichination in workplace and
employment, school, social discrimination againstri@nian population have been
recognised by Amnesty International. United St&tepartment (State Country Reports) and
European Roma Rights Centre.

The applicant's fear in this case is well clear &@pplicant has suffered repeated and
maltreatment, harassment, racism, torture soladgime of being a Roma/Gypsy which has
left him a very fearful and withdrawn man whichisrmal result for any human being.
Therefore, the applicant has passed the subjdeisteln general the situation in Romania
regarding the minorities especially Roma. (Gypsas)well documented by the
International Community. This is evidenced by éimsuing passage in the Amnesty
International Report:

lll-treatment and excessive use of force by lawoerément officials continued to be reported.
Many of the victims were members of the Romani camity.

e A Romani man, lon Boag¢ and his 15-year-old son alleged that they weregéd when local
police and gendarmerie officers entered their hausee village of Clejani, Giurgiu County,
in August. The officers hit lon Boadn the face with a gun and fired a rubber bultdtia
son. Two children, aged two and four, lost conssm@mss after police fired tear gas into the
house.

e On 4 March the European Court of Human Rights rthed Romania had failed to conduct a
proper investigation into allegations of policetikatment of Constantin Stoica. The 14-year-
old Romani boy, who was represented by the NGOst&ian Roma Rights Centre and
Romani CRISS, was injured during a clash betweerelaforcement officers and Roma
outside a bar in Giulia in April 2001. He was knedko the floor, beaten and kicked in the
head by officers, despite telling them that he teaently undergone surgery on his head.
Medical records following the attack stated thatMzes severely disabled as a result of the
beating. The Court also found that the police effit behaviour had clearly been motivated
by racism.

In December 2008 the Council of Europe’s Commifteehe Prevention of Torture (CPT)
published a report of its visit to Romania in J@@®6. The report noted that a significant
proportion of the detainees interviewed reporteatéssive use of force by the police during their
arrest or physical abuse during interrogations fiblgwed.”

The Romanian government failed to amend legislatiothe use of firearms by law enforcement
officials to bring it into line with relevant inteational standards.

*  The authorities failed to respond to the findinfaminvestigation by the UN Interim
Administration Mission in Kosovo (UNMIK) into theedths of two men and the serious
injury of another during a demonstration on 10 Eaby 2007 in Pristina, Kosovo. The
UNMIK investigation had established that the deathd injuries occurred as a result of the
improper deployment of out-of-date rubber bullgtsiembers of the Romanian Formed
Police Unit. By the end of the year, no individhad been found responsible for the deaths;



the investigation was continuing: http://report2@@Bnesty.org/en/regions/europe-central-
asia/romania

Perhaps the most profound illustration of systeendiscrimination in the region was against
Roma, who remained largely excluded from publie iif all countries. Roma families were unable
to enjoy full access to housing, education, empleytand health services. Many lived in what
amounted to segregated ghettos, physically isofatad other parts of the community, and often
with limited or no water or electrical suppliesngation systems, paved roads or other basic
infrastructure. Unlawful forced evictions of Ronmaglaces such as Italy drove them deeper into
poverty: http://report2009.amnesty.org/en/regiom®pe-central-asia

30. Also to be found on the departmental file is a repom [Service A] dated [in] November
2009 which was actually prepared after a referyahle Australian Red Cross in connection
with application for asylum seeker assistance. répert includes the following:

Thank you for your referral. [The applicant] wasessed at [Service A] yesterday with the
assistance of an accredited Romanian interpréike &pplicant] was born in Romania and
identifies as having generational gypsy ethniditg.has suffered all his life from
discrimination and marginalisation from within Romen society but in 2009 his
circumstances became life endangering and he Imas mAustralia on a visitor's visa. He is
now seeking asylum because he fears for his lifie iiad to return to Romania.

[The applicant] is suffering psychologically frofmet Impacts of the recent trauma where he
was beaten threatened, detained and tortured (ssgdy his wrists off the floor for long
periods and interrogated). This followed [the aggniit] seeking assistance from the police
who [the applicant] claims became complicit in #irise. [The applicant]'s family were also
targeted and forced to perform humiliating sexu#s aheir house was raided and his eldest
child has been denied schooling at the local \@ldghe applicant]'s family have gone into
hiding being too terrified to carry out their nofnaativities.

Our assessment at [Service A] confirms that [tha@iegnt] is suffering from the symptoms of
PT50. He is experiencing significant disabilityparforming activities of daily living. This Is
congruent with the traumatic experiences he hasredd[The applicant] is unable to work
while he is experiencing this current level of diss. He has no other financial support and is
relying on the generosity of family in Australidhe applicant] expresses guilt about how is
family has suffered on his account and this add&éu to his distress. [Service A] is
recommending [the applicant]'s inclusion in the ASAcheme and that he receive ongoing
psychological support as soon as this is possible.

31. The applicant was interviewed in respect of hignag[in] December 2009, at which point he
also submitted the following country informationdseo support those claims [emphasis in
original]:

28 September 2009 http://www.romarights.net/comee@my-within:

Despite European Union legislation on the subfeatppe's Roma remain the victim of
discrimination and abuse, as much in the media asdiety at large. In Romania, Bulgaria
and Hungary, not to mention Italy, it is the metthiat more often than not instigate the witch
hunts.

In its first number of 2009, the weekly Academida@ancu, one of the most respected
publications in Romania, published the article "&8gpss comes eating”. In what can only be
seen as a grotesque mockery of the Romani Holgdhesirticle imagines a screenplay with
some of the most famous Roma musicians in Romarifeiroles of Hitler, Goering and Eva
Braun, shamelessly adopting the popular stereotyjpaswashed, animal-like and thievery-
prone Roma.

The most popular Romanian TV news station, Readital/, continues to present
profoundly negative and stereotypical images of Rasa background to any discussion
directly or indirectly related to Roma. This stitmatds the desired Pavlovian reflex among its
audience; postings on Realitatea TV's webgitger 1000 in March 2009 - have been

calling for the annihilation of Roma.



There is nothing new in all this: the treatmeninage of Roma issues in the media in most of
the former communist states is similar. In Hungéoyjnstance, anti-Semitic articles in the
media are fairly regular, but with the exceptiortiag# gay community, no other group is treated
in this way so consistently and blatantly as thenRaoOn 8 February, Romanian handball player
Marian Cozma was stabbed to death in an attackdeudsnightclub in Veszprem in Hungary.

At the memorial for Cozma there were cries of "[DaatGypsies". The incident was followed
by numerous anti-Roma demonstrations across Hungaporting on the murder, journalist
Zsolt Bayer wrote in the daily Magyar Hirlap abboiembers of the Gypsy community who
have given up on coexistence and humanity" anditlescRoma criminals as "not human
beings, but animals".

On 23 February, a Roma man and his five-year-old sowere shot dead in an attack on a
family home in Hungary, and two children were injured when the house was set on fire.
The attack in Tatarszentgyorgyvillage 40 miles southeast of Budapest, is thedat in a
series of attacks on Roma houses involving fireboratand firearms, in which seven people
have died over the past year. In striking contrasto this, but with no apparent effect, both
Hungarian and Romanian governments have strongly calemned any form of racism.

But it is in Romania that anti-Gysyism and anti-Rona hate speech in the media is most
extreme and persistentFrom time to time there are rants against Hungsugaua Jews but
on a very much lower scale and, again unlike them&avho are subjected to this treatment
regardless of the quality or otherwise of the mexlianly exceptionally in mainstream
newspaperd\either Romania's accession to the European Uniomi2007, nor the
passage in that year of anti-racist legislation byhe EU, has changed anything.

On 19 April 2007, more than six years after the inial proposal, the EU adopted the
Framework Decision on Racism and Xenophobia (FDR)Ql'he proposed law, which
must be implemented in 2009, makes incitement to c&sm an EU-wide crime
punishable by a period of one to three years imprament. The FDRX covers public
incitement to violence or hatred directed against group of persons or a member of
such a group defined by reference to race, coloureligion, descent or national or ethnic
origin, as well as the public condoning, denial digross trivialization" of crimes of
genocide, crimes against humanity and war crimes.

Some countries make an effort to clean up theibefttre admission to the EU and
subsequently lapse once entry is achieVdek EU appears to do little to follow up on

its own terms and conditions of entryln Romania, the ELI accession process played an
important role in bringing the Roma issue ontogthblic agenda. Even if extrinsic and
discontinuous, EU pressure led to efforts towardbiog racism and raising awareness
regarding strident discrimination and sometimeablghate speech targeting Roma.

Developments were slow and unequal, impeded bofornyal acceptance of the EU
requirements and language, and limited overallipuglpport for anti-racism campaigns.
This was compounded by the very limited progresdenia increasing the capacity and
motivation of legislators to react to hate-speethracism.

One direct result of EU pressure was the establishemt of the National Council for
Combating Discrimination (NCCD). This was intendedto act as the guardian of non-
discrimination in Romania with power to sanction a¢s of discrimination, but has yet to
prove itself by strengthening its capacity to carryout research and identify hidden
discrimination, its effects and ways to combat itOverall, on the evidence to date, the
NCCD seems unaffected by the fact that Romania isow part of the EU.

On 24 November 2008, one of the biggest circulatmm-tabloid newspapers in Romania,
Adevarul, published in its section on the Spanigs$an article signed by Roxana Pall under
the title "The map of the gypsy Romanian thievesnfiMadrid's metro".(1j The article
guoted the security company that produced the mé#peteffect that "the majority of those
stealing in the metro are Roma (Gypsies) of Ronmegitizenship”. The original article in El
Pais,[2] on which the article in Adevarul was basedde no use whatsoever of the term
"Roma" or "Gypsies" but referred only to "Romanians



The Gypsies are coming like wolves, they're multig like sheep. The first to leave will be
international companies. There won't be anyonelidiseir new shit to and they'll move
away to somewhere with less Gypsies and more maftap’s going to buy soap for soft
and tender white skin? Dirty Gyppos?

The difference between Gypsies and cattle is thaattle are subject to veterinary control.
Livestock can't behave like Gypsies, but the reveesis allowed. Bovine rights and
freedoms have been under serious pressure for yeaend during that time the Gypsy
woman has given birth to twins again and she's addiody-minded as a cow yet again.

The above are to be found in articles by Kalin Roovethe recipient of the 2008 Bulgarian
Chernorizetz Hrabur [Young Journalist] Prize. Sanarticles were regularly published in the
national newspaper Novinar, which made no effodistance itself from his views or to publish
any balancing material to counter Rumenov. The &idg Press Ethics Commission did not
consider this to be a problem worthy of their atten Similar articles can be found in Romania
where the attitude of radio and TV is no differfeom that of the printed press. The following
excerpt, published on 30 August 2007, is from &iclarin the magazine Cultura (Culture)
published by the Romanian Cultural Foundation.

The social problem created by Roma is not fromeydaly or today, it has been present since
the Europeans first had contact with this ethnowgr]..] Everywhere, the gypsies managed to
inculcate an almost complete lack of trust anduitdkan image of professional criminals.
Nobody loves the gypsies (with the extraordinarmgegtion of those who have never had
contact with them) (...] the gypsies have onlyrtbein law, and their respect for the other is
either equal to zero, or depends on immediatedster individual friendships [..]

According to its director Augustin Buzura, a memiogrthe Romanian Academy, this
foundation functions as part of Romanian "cultdiplomacy" Eugen Simion, former president
of the Romanian Academy, is also one of the mairtritmtors to Cultura. And another,
published in the newspaper Flacara lasullz’dand 28 September 2007:

Gypsies (...J "those disgusting beings" with “filthy and lewd women" dragging their
"broods that shit on themselves" [ . ..] "a living proof we come from monkeys";
"hysterical"; "cunning"; "treacherous", "societal a bortions"[ . ..] "those gypsies multiply
like rabbits (my apologies to rabbits) only to getheir stinky dirty paws on the welfare of
some poor children (. ..J the gypsies steal, arepits” The excerpts from two articles in
Flacara lasului are signed by two members of the Reanian Writers Union, one of whom

is the spokesperson for the museum of literature.

The materials quoted above on Roma in Romania anduBjaria are inadequate, fragmented
and biased, if not blatantly racist. Most of the mdia in these countries is commercial
media, driven by market forces; they have little apetite or will to produce programming
that promotes tolerance and combats the social exxdion of Roma. On the contrary,
commercial television and tabloid newspapers overvdimingly portray Roma in a
negative light and reproduce racist stereotypes.

Even in the rare positive portrayals of Roma, jaiists look at the most dramatic angles,
encouraging an emotional response from their agdi€rhis approach is often counter-
productive since people tend to see those portragexkceptions and automatically different
from the "typical” Roma. It is clear that progransvend articles are the products of
journalists' own subjective perspectives, whichude both rational and emotional
convictions.Considering the anti-Gypsyism ingrained in societyit is almost
impossible to avoid extremes since the majority dhe news and reports are focused
on Roma ghettos or neighbourhoods. The residents tfe ghettos not only may not
recognize themselves in the image reflected back tilem by the media, but consider it
- in an abrasive dissonance with the opinion of thpurnalists - a disservice that helps
to further the stigmatization process.

One finds a shockingly limited causal approach toeporting events concerning the
Roma, as practically no news looks at the contexf events, the frequently invisible
triggers of dramatic incidents. This is in sharp catrast to reports that cover the



majority population, where very often the causes ofiolence, aggression and
vandalism are well researched and quite often fountb justify the behaviour in
guestion.

In general, the Roma are subjects of "media crisis'teporting, which brings fast and
often impulsive solutions. The clear focus of moséporting is on criminality, violence,
and immigration as a threat to public safety. Thiscauses a biased portrayal of the
relation of ethnicity to violence and clearly obstucts other, more important aspects
such as social exclusion, hidden violence, forcedggegation, environment, education,
perspective, social class and other possible causgsriminal behaviour. For
instance, riots involving Roma are overwhelmingly pesented in relation to ethnicity,
regardless of the nature of the riots. In contrastriots with predominantly white
participants - football riots - are rarely analyzedfor their ethnic or gender
characteristics.

28 September 2009
http://www.signandsight.com/features/1624.html

We never stop bad-mouthing the Gypsies - but witatidvwe do in their place? What is it
like to be born a Gypsy, and to live as a Gypsydsiré people filled with nothing but
hatred and disdain?Let's assume you manage to get over the cultundi¢egp of being born

into a wretched milieu, of your father emptying tbidets, your mother cleaning the stairs and
your brothers sitting in jail, of lice being dis@ed in your hair and you being isolated from the
other children who laugh at you because none gftipds in the school primer is as dark-
skinned as you. Let's assume as a mature persobnegmme an honest worker like
everyone else.

Will anyone ever address you as anything but "Heey ®Bypsy"? Will people not eternally say
"Once a Gypsy, always a Gypsy" at the slightestgeation? Will anyone ever employ you
on the same terms as a Romanian? Will anyone @ditihtest trust in you? Through an
inhuman effort you manage to avoid the quagmirel@mabme an intellectual. Will anyone
ever see you as anything other thdstimking Gypsy"? You're an engineer, as singer, a
doctor: will the foreign minister not exile youttte Egyptian desert? And then: how to avoid
going crazy, how to break free of the vicious @rttiat holds us captive: | hate myself because
I'm evil, and I'm evil because | hate myself?

We're appalled when other countries see us asoa mditcriminals, but we see the Gypsies in
exactly the same light. And in doing so we compeht to behave accordingly. With our racist
attitude toward them, and the inaction of the sthieChurch and the institutions in this matter
which - and | would like to stress this point efsconcern to all Romanians and not just to
Gypsies, we prolong the drama. We keep misery alidgiiencyon their side, hatred and
disdain on ours, and remain trapped over the destur the same vicious circle. And our
sluggishness has its price, as the unfortunatdeéntin Rome only goes to show.

(Mircea Cartarescu, born in Bucharest in 1956, is the best-known coipiemary
Romanian author. Read our feature "Bucharest iraaceé" on Cartarescu and his
magnum opus "Die Wissenden" (the knowing). Thecketioriginally appeared in
German in the Neue Ziircher Zeitung on NovemberZ)7. Translation: Ip)

28 September 2009 http://peshasgypsyblog.blogspota009/05/anti-gypsyism-continues-
to-be-major.htmil:

“Anti -Gvpsvism continues to be a major human righs problem in Europe -
governments must start taking serious action againdoth official and inter-p

"Anti-Gypsyism continues to be a major human rigintsblem in Europe - governments
must start taking serious action against bothiaffend inter-personal discrimination of
Roma"

[27/04/09] Report From The Council of Europe by imas Hammarberg:

New pledges were made on International Roma Dagrabat anti-Gypsyism. At the same time
we received information that a group of Roma cleilgrarrested in Kosice in eastern



Slovakia, had been forced to strip and slap onthaneiolently in the face in the police station
where they were held.

The Roma part of the survey focuses on seven mestdies: Bulgaria, the Czech
Republic, Greece, Hungary, Polafhmaniaand Slovakia. In each of them no less than
500 Roma respondents were interviewed. The ansivergyly confirm my own impression
from missions to several of these countries - another European countries inside and
outside the EU:

Half of the respondents answered that they hagmadfdiscrimination at least once during
the last 12 months and for many of them there lead Beveral such incidents during this
period (on average 11);

The overwhelming majority of them had not reportedthese incidents as they did not
believe that this would give any positive result. Mst of them were not aware of any
organisation or institution to which they could addess such complaintsPne in four stated that
they were victims of personal crime at least oneaénd the past 12 months and one in five responded
that they had suffered racially motivated persamahe including assaults, threats and serious
harassment

28 September 2009 http://news.bbc.co.uk/2/1ow/eig398973.stm Friday, 4 October,
2002, Romania closes door on gypsies By Nick Thadpeh-west Romania

Romanian gypsies say it has become almost impessil@dave their own country in the last few
weeks because of discrimination by officials onheder.

Romania is near the end of the long queue of desmtriting to join the European Union, but
since January Romanian citizens have not needesltasravel to the Schengen group of
countries — a recognition of the progress the cgurats made.

However, the new freedom has made the governniéat reervous about exactly who it lets out,
and the gypsy minority - who often travel abroadearch of work - are regarded as a liability.

In Romania, they live in grinding poverty.
Insults

In the village of Dioszeg in Romania's Bihor coyrfity example, barefoot gypsy children,
protected from a cold northerly wind by little mdhan rags, collect water from a tap, to take
home to their families.

" At the border the guard insulted us as gypsids;iwnis very upsetting - we are human
beings, and we have feelings too "

Jakab, a gypsy

When they asked for pipes to be laid to bring nugrvater to each house, the gypsies say, a local
official taunted them that they should drink frdme polluted stream that runs through the
settlement instead.

A young man, Jakab, smartly dressed in cordurayséns and jacket, tried to cross the border -
legally, with a passport, and the right amount ofiy to show.

He was turned back, he says, because of his dark Is& is unmistakably a
gypsy.

"l want to earn my bread honestly with the workrgf own two hands. As that isn't possible
here, sadly | went to work in Hungary," he says.

"At the border the guard insulted us as gypsiegwh very upsetting - we are human beings, we are
also flesh and blood and we have feelings too."

Turned back
In the village street everyone tells the same stidtigeing turned back from the border.
Since January, all Romanian citizens have to shomianum of $500 for those going to western



Europe, and $250 for non EU countries.

Some admit they didn't have enough money. But saysthey had all their documents in order -
and that they were turned back, just because tleeg gypsies.

Jakab says that at Bors, the nearest big bordssiogy he was told: "Go back to your whoring
mother" and his passport thrown on the groundantfof him.

But the deputy commander of the border guard &ottttee counties of north-west Romania, Lucian
Prechici, firmly refutes all allegations of racdéiscrimination.

"We do not discriminate against anyone on the lodsedigious or ethnic background or
political preferences. All Romanian citizens area@defore the law," he says.

"If anyone wants to complain they can, but we hotereceived any complaints.”
Extreme example

Many gypsies | spoke to, up and down the bordiettlsat although the new regulations came into
force in January, it only became physically impbkesto cross the border three weeks ago.

Romania is the most extreme example of a... cowitgmpting to please western
European governments by keeping Romanians at home,

Claude Cahn, European Roma Rights Centre

That coincides with the visit to Romania of therate Interior Minister, Nicolas
Sarkozy.

He came to demand that the Romanian authoritiesate to prevent what the
French media call gypsy beggars and thieves frachiag France.

But the Romanian Government's efforts to satisfyRirench have caused alarm
elsewhere.

"Romania looks like the most extreme example ofi@fgean Union candidate country
attempting to please western European governmgratddipting policies that try to
keep Romanians at home, and stop them from ledkingountry, and again, in
particular to keep Romany Romanians at home," Gysde Cahn of the European
Roma Rights Centre in Budapest.

Misery

A minibus-driver in Oradea, one of the biggesesith North-west Romania, who crosses
the border to Hungary every night, says he wohdgt gypsies on his bus anymore.

There is no point, he says - the border guardearketting any gypsies across.
Poor agricultural workers in this region earn theiealent of $60 dollars a month.

For the last decade, they have been able to supptehat by working in Hungary. That
opportunity no longer exists.

28 September 2009 http://www.independent.co.uk/hearsd/europe/amnesty-
accuses-romanian-police-of-preying-on-gypsies-7 811

Police brutality is still systematic in Romania mdhan 10 years after the fall of
President Nicolae Ceausescu, and officers sindgl®omas, or gypsies for rough
treatment, Amnesty International says.

Police brutality is still systematic in Romania mdnan 10 years after the fall of
President Nicolae Ceausescu, and officers singlRaunas, or gypsies for rough
treatment, Amnesty International says.

Routinely, police fire on unarmed suspects, eveanthey pose no threat to police
or bystanders, and Romanian law condones the ugeefon unarmed suspects, the
civil liberties group reports.



On 18 May, a plainclothes officer shot Mugurel $oar 20-year-old gypsy, point
blank in the head. Police say Mr Soare was arm#édanknife and had wounded an
officer in the chest. They say he was hit accidbniia a scuffle with the policeman,
who was trying to fire a warning shot. But Amnesdys a witness claims Mr Soare was
unarmed and that police already had him under@o@ne officer was beating Mr Soare
and deliberately shot him. The gypsy spent fivesdaya coma, and is permanently
paralysed on his right side.

Amnesty says police held witnesses for 10 hourstided to intimidate them into
giving false accounts.

On 21 May, the report says, police shot at two gypsn trying to escape arrest in a car.
One, Petre Letea, was killed.

On 27 October last year, police allegedly shot deadu Marian, a 40-year-old gypsy
who was a suspected cigarette smuggler, whendtettrirun from them. Two other
men trying to escape were wounded.

http://www.independent.co.uk/news/world/romaniamsirold-hatreds-against-
gypsies-the-villagers-of-hadareni-are-defiant-abitngtir-murder-of-vermin-adrian-
bridge-reports-1511734.html

ASILE BUDEAN does not normally count himself a srenk.ike most people in the small
Transylvanian village of Hadareni, he leads airedbt stress-free life: most of his days are
spent working in the fields, most of his eveningthwis wife and daughter or friends.

Just recently, however, Mr Budean has felt an ertlinary need for cigarettes. Sitting in the
ramshackle village cafe, he puffs away. He is umébtelax; there is something heavy on his
mind.

'Don't get the wrong idea,' he warns. 'We werstalhe-cold sober on that night. Every one of
us was determined to do what had to be done. We dlasolutely no regrets. And we would do
it again if need be.’

Mr Budean's sense of self-righteousness is shareédrly everybody in the village. But
then, they are all in it together. For the evenwhich he was referring was nothing less than
a pogrom against the village's Gypsy minority, iegrout one dark night late last month.

t the end of the night, two Gypsies - one of whad barlier stabbed and killed a young
Romanian villager after an argument - had beerbeldio death by a mob. The charred
remains of another were later found in one of Bi&Ypsy houses that were torched.

It was a classic case of mob justice. Out of ardder revenge for the death of one of their
own, the mob, which included women and childreaktihe law into its own hands and
decided to 'solve' the village's 'Gypsy problentenand for all. 'We are proud of what we
did," said Maria and lon, an elderly couple whasdtwith the others and watched the flames
and heard the screams. 'On reflection, thoughouldvhave been better if we had burnt more of
the people, not just the houses.'

It is impossible not to double- take on hearinghstgmarks. Maria and lon are hardly neo-
Nazi extremists or members of some organised tstignoup. They have three daughters,
and six grandchildren. Like most of the villagefddadareni, they are the salt of the earth.
When it comes to Gypsies, however, there is ablamt spot in their moral universe.

‘We did not commit murder - how could you callikif Gypsies murder?' protested Maria.
'‘Gypsies are not really people, you see. Theylesya killing each other. They are criminals,
sub-human, vermin. And they are certainly not wauhiere.'

Such views, which could have been lifted straightad Adolf Hitler's Mein Kampf, are all too
common in Romania today. In part they stem froregpdrooted antipathy towards Gypsies
which, although suppressed during the Communisherger disappeared altogether.

As in other European countries with Gypsy minoritéadareni's villagers view them as thieves,
murderers, swindlers and parasites. There is hardyuse that has not had a thick lock added to



its front door. The problem is compounded, sawil@gers, by the fact that attempts to report
criminal acts committed by Gypsies to the authesitire simply met with an indifferent shrug of
the shoulders.

According to Vera Cimpeanu of the Bucharest brariche Helsinki Committee human rights
watchdog, the state-controlled Romanian televisgork also fosters anti-Gypsy sentiment.

In its coverage of the events at Hadareni, oneisate report stated that the pogrom came about
‘after a long period of tension between the villagad the Gypsy community caused by
robberies and aggressive actions taken by the €yp$hat was just one example of what Ms
Cimpeanu condemns as the one- sided media covii@deas encouraged people to think of
Gypsies as fair game.

The pogrom was hardly the first of its kind. Sitice overthrow of Nicolae Ceausescu in 1989,
there have been at least 30 such incidents natiensome have involved deaths, but most
have been confined to setting ablaze Gypsy homes.

Romania's legal authorities, have been considetagdyforthright. There have been hardly any
prosecutions in connection with anti-Gypsy violgrared in the handful of cases where guilty
verdicts have been returned, sentences have beeligh. Many ordinary Romanians have
drawn the conclusion that they commit such actsrnotess with impunity.

32. Following the departmental interview, [in] Janu2B10 the applicants were invited to
comment on the following information:

The Treaty of Maastricht made nationals of all paan Union (EU) Member States citizens
of the EU. The rights attached to this citizenshgye confirmed by the EU Charter of
Fundamental Rights signed and proclaimed in Nic0@0, and Council Directive
2004/38/EC on the right of citizens of the Uniorml aimeir family members to move and
reside freely (the "Free Movement Directive'), whantered into force in April 2006. In
2007 Romania joined the EU.

Information contained in the report by Europeanddnhgency for Fundamental Righ(fEhe
Situation of Roma EU citizens moving to and settimother EU Member States)tisat
Roma from Romania have the right to enter and egsiéd number of EU countries,
including Finland and Spain. As you have the leggit to enter and reside in a number of
EU countries, | consider that according to MigratiRegulation 36(3) Australia does not
have protection obligations towards you.

33. Aresponse was provided to this request [in] Felyr@@10 in the following terms:

I would like to say that although Romas from Roraamiay have a right to enter and reside in
a number of EU countries, including Finland andi®pae (Romas) are discriminated all

over the EU including Finland and Spain. | bedi¢hat anyone who has ever been anywhere
in Europe would readily accept this statement.

If | were only being regarded as a second clagzeait| would have accepted that and lived
with it. The problem is that as Romanian Romas areot get a job and we cannot get
accommodation for the same reason. We do not etothe local Romas who do not accept
us ‘foreigners’ either, so we cannot join themhait shantytowns. So Romas from Romania
basically have nowhere to go in EU. We may havetiig enter and live there but how can
one live if one cannot get a job to provide for'eriée? | was in Spain and it proved to be
impossible to get a .job - because | am a Roma Romania. If | were just a Romanian, |
would have got a job as many Romanians do getijoBpain And yes, | did go there in hope
that they will see me as a Romanian citizen, riebma So, | can say that in Spain Romas
from Romania cannot get a job or accommodatiorveandre also verbally and physically
abused the too.

It is not possible for me to travel from one coyrtr another to try to enter it and reside there
because | have no money to afford it. | also coninata with other Romas who have been in
one or the other European country and my sistetbastther from Australia read newspapers



about those countries and they all tell me that &oare in danger everywhere in Europe. It
is not possible for me to reside in any Europeamtry because | have no money and no
prospective to work or to find any accommodatiotheiit money. But above all it is not
possible for me to go to a country where peoplehagtile towards me because | am a Roma
and | do not even know their language, so thahlwaderstand when it is a good time to
escape the danger. That is how it was for me imnSpad from what | know would be in any
other country in Europe). It is scary because hoaeven hide because | do not know the
country so | cannot hide if | am attacked. | gépalysically and emotionally sick when |

think about it.

I have no links to any European country apart fRomania. | tried to reside in Spain and |
realise that it is impossible for me to live thasel could not get a. job and people were
hostile towards me because | was a Roma from Ranhdeécided that | wanted to see my
family and at least be close to them even if soingtis to happened to me (which is always
one step away for me in Romania). My sister ancdnogyher from Australia financed my trip
to Australia and they support me here as mucheysaan. They would not finance my trips
and living costs to other countries first becabsy tknow what a Romanian Roma faces
there, and second, they cannot afford to financdifeyn Europe, it is too expensive for
them. In order to live in Europe | would have td ggob there which is impossible for a
Romanian Roma. What some Romas do there is begdjiiedp | do not consider a normal life
and is the consequence of not being able to gelogment. Am | supposed to accept that as
a country where | can legally enter and resideeging is my only option? All | want is a
country where | can get a job and not be in constanger of being attacked or harassed
because | am a Romanian Roma. From what | seealast such a country.

As | mentioned, it was not possible for me to galtahose other European countries because
I knew from others how Romas are treated theiis.dtdog's life for a Roma in Europe. It is
even worse for a Romanian Roma as the rest ofuhapé says they have had enough of
‘their Romas’ They do not give us jobs and many Bemnd up begging and they hate us for
that even more. No it is not possible for me tode@ any European country, as | cannot
earn a livelihood of any kind there and becaugbaifdenial of getting a job there | cannot
survive there even if were not to be verbally oygtally abused or attacked which is also
common in Europe.

34. Enclosed with this response was a statutory de@araxecuted by the applicant [in]
February 2010 and deposing as follows:

| do not personally own any property in Romanian

The title of property of land in Romania in the reanf [name] is my father’'s name the exact
same name as my own. There is however no datetbfdn the Title of Property to confirm
this.

| was the only son living in the house with my meathnd | was only working on the land but
the property is not mine.

During my interview with an officer of the Departmef Immigration and Citizenship | was
too embarrassed to explain in details what happeed happened to me in Romania. It was
too embarrassing as there was my sister with merenohterpreter was a lady too. In
addition, the case officer and my agent are aldie$aand | just could not talk about those in
details to four ladies.

My memories are very depressing and | often gess&d by them that | get almost literary
paralised. It affects my behaviour as | get verthdiawn and cannot speak up even when |
would like to do so.

My sister [name] and my brother [name] are helgmmgvercome my depression and fear of
people, especially my fear of strangers.



35.
36.

37.

38.

39.

40.

41.

Being a Gypsy | suffered a lot from non Gypsy peapid authorities in my country and |
always feel fear and have difficulties with speakivhen | am interaction with authorities or
non Gypsy people.

Having my brother [name] and my sister [name] heith me helps me a lot but it is still very
difficult for me to open up. | am more open whealk to her about what happened to me and
my mother in Romania.

When | told my sister just few things what happeteethe our family in Romania in the last
few years my sister started crying and | did nbbtter everything. Some of it | realized
would be to distressing for her, and some of gnabarrassing for me.

The visa application was refused [in] February 2010

The delegate found that as a citizen of a memlée sf the European Union, the applicant
had the right to enter and reside in other EU Sthtethe purposes of s.36(3)(b) of the Act in
circumstances where he did not have a well-fouridadof persecution for a Convention
reason in those states for the purposes of subsef(4), nor was he at risk dfoulement

to Romania for the purposes of subsection 36(5).

The delegate also considered the applicant’s clagasst Romania. Although the delegate
was satisfied that the Roma experience substahsialimination in Romania which can
amount to persecution for some of them, the deteglserved that there were a number of
apparent discrepancies in the evidence which @agitdn the reliability of the applicant’s
claims. These included the fact that the mistreatrdescribed in the [Service A] report had
not been detailed in the protection visa applicgtand the applicant had been unable to
provide that detail either at the departmentalrinésv when requested to do so by the
delegate or subsequently. The delegate also nio#tdhe applicant had put forward a
property title certificate in his own name in sugpaf the visitor visa application, but had
subsequently claimed that he owned no propertytlzaitdhe name on the certificate referred
to his late father.

Review Application

[In] April 2010 the Tribunal received an applicatitor review of the delegate’s decision, a
copy of which was provided to the Tribunal on rewie

As the claims in the two related applications aoseof essentially the same factual matrix,
and give rise to the same legal issues, the Tribzoresidered it preferable to conduct a joint
hearing. [In] April 2010, the Tribunal contactee thpplicants’ representative to inquire
whether they would consent to have their applicatioeard jointly, and was informed that
they would.

Tribunal Hearing

Theapplicants appeared together before the Tribunpjpril 2010 to give evidence and
present arguments. The Tribunal hearing was coedweith the assistance of an interpreter
accredited in the Romanian and English languades.applicants were represented in
relation to the review by their registered migratagent.

The Tribunal explained its role and the purposthefhearing, and took the applicants
through the elements of the definition of a refygeeluding the meaning of persecution as
set out in section 91R of the Act and the naturAustralia’s protection obligations as set out
in section 36 of the Act, with particular referertoghe qualifications at subsections 36(3)(4)
and (5).



42.

43.

44,

45,
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The Tribunal noted that the applicants were clagwparsecution on the basis of their Roma
ethnicity and queried whether there was any othsistupon which they feared persecution if
they returned to Romania. They indicated thatethveas not.

The Tribunal indicated that the matters in issuatfavere: firstly; whether the applicants
face a real chance of persecution in Romania imghsonably foreseeable future; and if so,
whether they have the right to enter and residel\satsewhere in Europe.

The Tribunal sought confirmation that the applisaegreed to have their applications
considered in a joint hearing, and this was pravide

The Tribunal also sought clarification about thiatienship between the applicants and they
confirmed that they are [relationship deleted: $(23.

Evidence of [the applicant]

The applicant was asked what problems he had exqmad in Romania in the past three
years. He replied that the situation has actusgn getting worse since about 1996 when
Romanians had set fire to houses in the neighbgwillage of [name deleted: s.431(2)].
Since then the hatred towards them has increabBeely were not allowed inside shops and if
they did go in they would be hit or made fun obworn at and treated in a demeaning way.
They seldom manage to get work and if they do dreypaid only small amounts of money.
They have little choice in the work they get. Othex last few years he has shorn sheep and
he became very good at it and farmers would calltioi do the work, but this just made the
Romanian shearers hate him and insult his fantilg. mum and sister were forbidden from
going from the local store to shop and they werbaiéy abused if they did go.

Last March at the beginning of the shearing seagsomas beaten and had to run away. He
went to the police to complain but the police jaistised him saying that gypsies with no
country of their own can’t do such a thing. He @tamed to this policeman and said he was
going to report him to the regional authoritiest be just got upset then and told the other
villagers and he and his family received warninfdr A], the applicant in the review
application related to this case, was beaten haestd had his nose broken. They couldn’t
continue to live in their village and couldn’t gebrk. He told his brother who suggested
applying for a visa to come to Australia. He didhink he would get a visa because
Romanians don’t allow them to leave, but he apgilecome to Australia and was
successful.

The Tribunal noted that documents lodged with hgtdr visa application suggested that he
had property and employment in Romania. The appliceplied that he held this property
together with his father. He had gone to the malyaoffice and asked them for a certificate to
show that he was working on his father’s propeklyhat they in fact issued was a certificate
showing that he is the co-owner of the land. Heka&the land but he is not technically the
owner. Asked if he stood to inherit the land, indicated that he has other siblings and his
mother is still alive.

The applicant was asked whether his other siblvaye experienced similar problems. He
replied that one of his brothers got residency ustfalia 10 years ago but life for the rest of
them has been very difficult. He had to work loakafter sheep. In Grade 4 he was already
looking after 100 sheep with his brother. Thatsit lot, they are treated like people who
don’t have a country, and they are verbally abus®titreated badly.
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Asked whether the family farm actually supportenh hihe applicant replied that the family
has a house plus 10 hectares of land but they Ham# equipment. He worked for other
people who did have equipment and he had to do wtbek in order to support the family as
the land did not produce enough to support them.

The applicant was asked whether he had ever wiamtk elsewhere within Romania. He
replied that many years ago he had tried to gekwoa mine but he was rejected from the
start because he was gypsy. He experienced the garlems in the building and
construction industry. If he did get a start haulddoe hired for a number of weeks on
probation and then he would just be sent awayeaetid. Asked whether he felt that some
areas in Romania were better than others he satidhby were not welcome anywhere.

The applicant was asked whether he had ever vieeldcate elsewhere within Europe. He
replied that in 2007 he had tried to escape thermaf where he was living. He asked his
brother in Australia to send money so he couldogBgain in the hope of finding a job there.
He thought if he found a job he could bring his ilgtrthere. He went to [location deleted:
s.431(2)] to try and find work as an olive pick@&toticing his skin was darker they asked if
he was a Moroccan, but he said he was a Romanéthay immediately called him a gypsy
and refused him work. If he went into a shop peapbuld look askance at him and
sometimes he ate only once every few days. Heheas for six months but he got hardly
any work. Then he went to [location deleted: s(2jland it was the same there; he was
never given a chance. He had to contact his brath&ustralia and get him to send more
money. It's like this everywhere, including inlita

Evidence of [Mr A]

The Tribunal noted that in the primary decisiondieéegate had observed that the applicant
[Mr A] had failed to provide evidence of the bihhis child. Asked whether he had any
such evidence, the applicant produced a copy ofhiid’s birth certificate, showing the
applicant and [name deleted: s.431(2)] as the padra son [name deleted: s.431(2)] born
[in] 2009.

The applicant then indicated that the problemgean the UK and the northern countries of
Europe and it’s like an Aryan movement. He hagsd#daat gypsies have been attacked in
Ireland and the UK. It’s not possible for thenjust go to another country and live in
suburbia; they end up being forced to live in destiareas. When they do so they endure
attacks all the time, but it’s just not talked abou

Evidence of Both Applicants
[The applicant] then queried how it's possiblettoem to go and live in those countries.

The applicants’ representative observed that inrfSpay don’t keep a register of the racially
incited claims, and there’s no real information @bg&uch racial crimes, although some of the
violence has been recorded. In some Europeanmesithiere’s not such a large population
of gypsies so there are no reports.

[The applicant] indicated that they need money faiher people. They need financial
support from other people to survive in such situet. [Mr A] then stated that whatever the
reports might say they are just reports. Nobodksaat what is really happening in those
countries. When you can be beaten with impunigyehs nothing you can do. It has been
very hard for them to come all this way as themifg is back home and their family
situation has worsened since their departure,Hayt teel they have no choice.
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The applicants’ representative indicated that ghieants had problems finding work in
other European countries both because they areegyasd foreigners.

[Mr A] indicated that you can’t even get food ocammodation because as a gypsy ho-one
will give you any work. They are not allowed inutbhes and it doesn’t matter who they
vote for as democracy is for other people but ootliem. The situation is very hard and
getting harder by the day.

[The applicant] then added that this was his expee in Spain where many times he had to
sleep in parks. The rest of Europe treats thensdéhee. He may not have been beaten up in
Spain but that was about the only difference.

The applicants were asked whether they think theyldvbe denied employment anywhere
they go. [The applicant] replied that on arrivabinother country they would have nowhere
to go, no shelter, and he fears he would haveaimesxperiences he had in Spain. He was
only helped to come to visit Australia by his sistad his brother.

[Mr A] added that many gypsies who have left Rorador Europe live in cardboard shelters
and are often attacked by youngsters. This is Whdtas heard from other gypsies who have
returned from Europe. Independent reports sudbasthere would be discrimination in
employment.

The Tribunal asked whether this was simply disanatipn and not persecution.

[The applicant] replied that if they can’t find vkoand they are treated badly in the streets,
and wherever they go they are classified as gyplsessit is persecution.

[Mr A] said that it was because [the applicant] &agood shearer that led to him being
beaten up and having his collarbone broken.

[The applicant] added that as a shearer he wagaidthe normal rates. The going rate was
20 leks per sheep but he only got 15.

[Mr A] stated that he was a good student but hédroupay the fees so he had to stop after
Year 9. In any event he was beaten up and distaited against in school.

The applicant’s representative explained thatithédd educational opportunities lead to low
paid jobs for the Roma.

[The applicant] said it was the same for him; tahad liked studying but he was repressed
at school. He was beaten during the breaks arahiegery withdrawn. That is still
happening today. His daughter in Grade 4 is hasimglar problems at school and she
comes home in tears all the time. He is actualyriad to a Romanian and his daughter is a
brunette, but they still call her a gypsy. [In] Mha at the spring festival everyone except his
daughter got a spring broach. When kids are tiediféerently like this, it hurts a lot. With
respect to the possibility of residing elsewher&uimope, [the applicant] acknowledged that
now that Romania is part of the EU that a Romaniaren can go to those other countries,
but you can’t work and you cant’ get money, therefgou can’'t support your family.

[Mr A] observed that Europe is a racist continelt's not just the disadvantage of not
speaking a language and lacking local supportalge the fact that they have darker skin and
are of gypsy ethnicity. In some parts of Europa would just be working for food.
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[The applicant] was asked why in that case he loaxé ¢o Spain. He replied that he had a
friend there and his friend knew about his circianses in Romania and invited him there,
but had also warned him that it would be very diffi because of the colour of his skin.

[Mr A] observed that there are racist websitestaninternet with hundreds of thousands of
young people participating. He’s been with hidfigend for three years, but when she had
his child her own parents rejected her. Their winsl were broken and she had to leave their
house. She is from Oltenia in Southern Romartiszvas not possible for them ever to go and
do something like going to a restaurant or a disgether. Their relationship was hidden
until the baby was born. It's very hard for heirlig alone there with the baby. She has
received threats all the time, especially once tbend out that he had applied to stay in
Australia. He had to request a certificate in eesf the birth of the child in connection

with the Visitor Visa application and word has smi¢hat he is trying to stay here. Gypsies
living in Canada, the US or Australia don’t haveptd up with the treatment that gypsies
have to put up with in Europe.

[The applicant] observed that for the first timeAnstralia he has realised what it is not to be
discriminated against.

[Mr A] echoed that sentiment saying that he doefe®l different here. Even when they
were intercepted by immigration in Mudgee when tiveye living in a caravan, and they
were raided at 2am, the officers still behaved wewy civilised manner. In Spain by contrast
they first of all hit you and then they ask you wiau are doing there.

Asked whether they had intended to claim asylunedhey got to Australia, [Mr A] replied
that they had, especially when the situation hadlated after the shearing incident.

Asked why then they had delayed in lodging thepligation, [Mr A] replied that they only
first got any advice in about August. The Tribunated that his baby was due and queried
whether this hadn’t made this situation urgentii@m. He replied that he thinks it was in
about August, but it was difficult for them to fimah interpreter. They came to Australia
because this was their last chance and they cardhgk to Romania.

[The applicant] added that if he does go back tm&aa he knows that he will end up either
in gaol or dead. He asked the Tribunal pleaskiti tof his daughters.

[Mr A] added that life is very hard in Romania ahdt’'s why he is here.

The Tribunal invited further submissions on thegjiom of relocation within Europe, and
agreed to allow three weeks for the submissioretprovided.

Post hearing

In her decision to refuse the visa applicant thasien maker found that the applicant has
legally enforceable right to enter and to contitiueeside in a number of EU countries within
the meaning off s36(3) including Finland and Sp8&ime further concludes that there is
discrimination in both countries and across Eutopieshe is not satisfied that this
discrimination amounts to persecution in all the &untries in which the applicant has the
right to enter and reside.

In my opinion based on the overwhelming countrgiinfation reports and a huge number of
various independent reports and articles regaritiegituation of Romas in the EU it is open
to the decision maker to approve these visa apgjgitajust as recently some other
departmental officers approved several visa apidica for Romas from Romania
(CLF2009/167323 - granted on 09/03/2010; CLF2008885 granted on 09/11/2009;



CLF2009/114974 granted on 09/11/2009 or CLF200912Igtanted on 20/07/2009).
Similarly, in 2008 in the RRT decisions regardimges 0800663 and 0800711 the Tribunal
was satisfied that the applicants were personshtmmwAustralia has protection obligations
undue the Refugees Convention.

It is submitted that despite European Union legjimtaon the subject, Europe's Roma remain
the victim of discrimination and abuse. There awes and regulations against discrimination
but they are not being enforced and as long as fkefiscrimination against Romas in
education, employment, health and housing thearidnnation would amount to

persecution. They are being locked in this viciowsle of being undereducated, unemployed
without a proper place to live and with a life spdiup to 65 years.

"Despite outcries, protests and charges of prejydie life of Europe's 12 million so-called
Gypsies, the Roma, just keeps getting worse and Wwenmproved without more laws and
awareness about their lifestyle" European Justamam@issioner Viviane Reding has warned.

"The situation faced by numerous European gypssetis is scandalous. They are victims of
a high degree of discrimination and racism," satkB Sanchez Rubio, spokeswoman for the
rights group Fundacion Secretariado Gitano.

The situation of Roma was "far more difficult” thidrat of other ethnic minorities in Europe,
the EU Commission said in its progress report, rilgisg Roma as being "highly vulnerable
to far-reaching social exclusion and widespreadritignation.” Roma have also become
"scapegoats" for the ongoing economic crisis, thartCil of Europe parliamentary assembly
said in a recent report. Not only had Roma settigmsuffered attacks in Italy, but heavily
discriminatory practices persisted also in othemtdes, according to the report.

There are reports that "the protective provisidithe "Free Movement Directive" are
breached much more easily in respect of Roma thpother identifiable group. Expulsions
of Roma have been carried out in contraventionidw. In other cases destruction of
Roma dwellings has been used as a method to perRada to leave “voluntarily”.

Discrimination of Roma in migration policies hastmath little or no opposition in almost
every country. This may not be surprising in vidwhe lingering anti-Gypsyism in large
parts of Europe.

Expulsions between EU countries have also faileal gneat number of cases as the Roma
have used their right as EU citizens to move with@European Union area.

States now spending considerable amounts to rBomma to their countries of origin, would
make better use of this money by investing in messsto facilitate these persons' social
inclusion in their own societies. (IDN-InDepthNe®28/02.2010)

In a letter sent to Prime Minister Matti Vanhan@eiitre), Amnesty notes that the Roma are
increasingly becoming targets of racism and ratsicks, and that Finnish government
officials are doing nothing to stop it.

"The lack of action on the part of the EU is shagki Amnesty writes to the Prime Minister.

About 30 Roma have applied for asylum in Finland.d&izens cannot be granted political
asylum, but they get room and board while theituasyapplications are being processed.

Previously, the Roma have tended to avoid contéhtafficials, because repeatedly
burdening a country's social welfare system cagrbends for expulsion.

Amnesty is calling on officials and the EU to testeonger measures to improve the human
rights situation of the Roma. "The Roma sufferaesihuman rights violations", says Tiina
Valonen, head of human rights work at Amnesty Fidla

"The EU has legal, economic, and political powetiol it is not using, although its own
office of fundamental rights is constantly repogtimrongdoings”, she says.

http:/iwww.hs. fi/fenglish/article/Amnesty+EU+violaehuman+rights+of+Roma+beggars/11
35256783287



The European Roma Policy Coalition argues thalate, there is no integrated and
comprehensive EU policy that specifically targetsr discrimination/integration. Where
anti-discrimination laws have been adopted, implaatgon is either slow, inefficient or
inexistent. The socio-economic gap between Romarajdrity populations has caused
social exclusion and unrest.

"Structural discrimination has been blatant in @bliareas such as access to housing (e.qg,
evictions), education and property rights. Ther@isinprecedented rise in anti-gypsyism in
Europe, including in official speech. Roma commiesitmigrate within Europe prompted, in
many cases, by discrimination and other violatiohtheir rights only to find themselves
subject to the same problems in a new host costittiee Coalition has said.

http://www.crin.org/email/crinmail_detail.asp?crinihD=2886

Despite European Union legislation on the subfeatppe's Roma remain the victim of
discrimination and abuse, as much in the media aediety at large.

Within the EU, "equality of opportunity" is oftersed to justify the profound inequality of
outcomes for Roma. Financing programmes focusedgid and often low-quality
employment for Roma is a cheap but unsuccessfuiodetf dealing with social exclusion.
The EU and its member states invest small amoardemparison to the size and complexity
of the problem, amounts that are supposed to benexl through taxes paid from the wages
of those employed.

This approach does not take into account existkeusionary forces faced by Roma, and
pays no attention to structures and policies tredte deprivation, or to institutions and
individuals responsible for exclusion or inclusi@espite being well intentioned, in the long
term these types of programmes enforce prejudideaacentuate exclusion. Employing
Roma in menial jobs strengthens anti-gypsyism.

The existing legal framework focused on identicaatment not only has serious problems
with implementation, but does not address the nmigte important issue of reducing
existing gaps and preventing discrimination. Agjlas social inclusion policies do not
specifically and distinctly address indirect distination and the existing gaps in accessing
opportunities, these policies cannot lead to inclubut rather to assimilation. Often,
identical treatment in the case of Roma and non-d@sults in inequality or fosters
disadvantage.

Besides being a distinct form of racism, anti-gypsymeans unequal access to rights and to
opportunities. It translates into incomplete citizkip, participation and recognition, and into
lower self-esteem. Roma face a system of sociabmypities mediated by an extreme social
stigma linked to being a Roma. This results in tdigtrepancies related to much lower
opportunities available for Roma compared to nomRaitizens: because of the prevailing
social exclusion, similarly educated

Roma and non-Roma citizens have different oppdiasifo climb up the social and
professional, ladder. This is clearly visible withhe Romanian media. A minimum
precondition of an inclusive policy or inclusivecgty is that attaining equality should rest
on the principle of addressing differences difféisen

http://www.eurozine.com/articles/articles_e 200920®-nicolae-en.html ERRC Country
Report: Always Somewhere Else: Anti-Gypsyism inrfee

France is known as a country of human rights. "#fee®e Equality and Brotherhood" - these
declarations remain at the heart of the French Bapiespite these commitments,
hundreds of thousands of Gypsies and TravelleFsance are denied the very basic right of
equal treatment and experience regular denialraederence with almost all fundamental
civil, political, social, economic and cultural higg. They have long been subjected to laws,
policies and practices aimed at their control, @spion, exclusion and assimilation, that
affect almost all aspects of their daily life. Reity, a number of new laws have severely
constricted possibilities for the expression of késments of Gypsy and Traveller identity,
while simultaneously providing racist local offitdawith legal justification for repressive and



draconian measures aimed at -- and succeedindnievamy-- the exclusion of Gypsies and
Travellers from nearly all elements of French pubfe and services.

Many Gypsies and Travellers are driven from muralip to municipality, unable to halt for
more than very short periods at a time, beforedgsurbjected to the next forced eviction.
Most of French territory seems, in fact, to beliofiits for Gypsies and Travellers, Those
areas available for settlement are often unhegttbjiited and segregated areas well-hidden
from the view of other residents. A great numbeGgpsies and Travellers believe that the
full apparatus of the state is being brought agdivem, possibly to end key elements of their
culture, or more likely for no reason other thatryoto force them away from French society
altogether. Likewise, the few thousand Romani nmitg@n French territory are subjected to
policies the basic aim of which is to make thenvéeBrance. They live in indecent slum
conditions and find themselves repeatedly eviateohftheir precarious camps and squats,
chased to the next municipality - from which theg e turn evicted. In addition, they are
subjected to various forms of violence, abuse,dsan@&nt and neglect that, result in extreme
violations of their rights in almost all fields lifle.

http://www.errc.org/cikk/php?cikk=2421 FRA: RomdaTravellers face social exclusion
and discrimination in housing, Oct 21, 2009 11: E5T

A new report by the European Union Agency for Fumeatal Rights (FRA) gives evidence
that Roma and Travellers are strongly disadvantagedvate and social housing throughout
the European Union. This includes discriminatioadcess to housing, poor housing
conditions, segregation, and forced evictions. FR& report highlights shortcomings and
good practices across the EU. The FRA is of theiopithat Member States should pay
higher attention to the issue of residential seafieg and poor housing conditions. Member
States and local authorities should implement xjsinti-discrimination legislation and
policies for Roma inclusion, and intensify theifoefs to better inform the Roma of their
rights, and involve them in the planning and impemation of housing policies.

F RA Director Morten Kjaeram: "Our report on hougshows that many regional and local
authorities in the EU are reluctant to adopt anplément adequate Roma housing policies.
Authorities need to act urgently, as poor housimggditions mid residential segregation also
have a negative impact on education, employmenhaatth for the Roma. For example,
living in segregated sites makes it difficult fooiiRa children to have access to schools, and
for Roma and Travellers to find work and to getvark. "

Unacceptable housing conditions

Many Roma and Travellers in the EU have to livenfiormal settlements without basic
infrastructure, often in hardly habitable dwellingsthout prospects of legalising their homes
and improving the quality of their housing. Veryasf Roma housing areas have poor access
to public services, employment and schools, as agetin inadequate supply of water,
electricity or gas.

High segregation rates

Segregation exists in many Member States, sometinasesult of deliberate policy choices
made by local authorities and/or national governsien

Forced evictions

The report highlights forced evictions from munalipccommodation, even of Roma who
are regular rent payers. These evictions oftendm@ppthout prior notice, and may involve
police violence and destruction of personal propdrhere are many cases where authorities
fail to provide alternative housing and/or adequat@pensation for expropriation.

Discrimination

Discrimination on grounds of race or ethnic origiraccess to housing is legally forbidden.
However, an FRA survey shows that many Roma expegidiscrimination which varies
considerably between Member States. In one Memiag¢e S34% of Roma reported
discrimination in access to housing. EU citizengehthe right to move and live anywhere in



the European Union, provided that they meet cedaimitions. This is an important right to
achieve European integration and is included irBii®pean Union Charter of Fundamental
Rights (Article 45). However, FRA research shovwat thany Roma EU citizens settling in
another Member State in search of better conditionsinue to experience racism,
discrimination and exclusion,

The new report released by the Agency highlightsciise often Roma and their particular
challenges in exercising these rights. Based oevfdence of its report, the FRA advises the
EU and its Member States to adopt targeted poljmiesoting social cohesion to ensure that
all citizens can exercise their right to freedonmmivement effectively.

The FRA report "Housing conditions of Roma and €fkers in the European Union" gives
evidence that Roma and Travellers are stronglydgiesataged in private and social housing
throughout the European Union. This includes disitration in access to housing, poor
housing conditions, segregation, and forced evistid@ he report highlights shortcomings and
good practices across the E.U. The FRA is of theiap that Member States should pay
higher attention to the issue of residential sesieg and poor housing conditions. Member
States and local authorities should implement exjsinti-discrimination legislation and
policies for Roma inclusion, and intensify theifoefs to better inform the Roma of their
rights, and involve them in the planning and impemation of housing policies.

Amnesty International Report 2009: Spain, Racism

Racist attacks by private individuals and casdsmfire and other ill-treatment with a racist
component committed by law enforcement officialataaued to be reported. According to
the EU's Fundamental Rights Agency, Spain is onesbffive member states that do not
publish official data on complaints and criminabpeedings related to racist offences.

Sweden, Minority Rights Group report 2009

According to Swedish members of the European Nétwgrinst Racism, individuals
originally coming from Middle East and Africa anggect to greater levels of racism and
discrimination. Roma also face widespread discratam.

According to Swedish Government's Human Rights WebS8 he Roma still occupy a

highly vulnerable position in Swedish society angl @xposed to discrimination although this
is prohibited by law. Generally speaking, many Ra@neounter great difficulties in virtually
all spheres of society. This applies to educatiom Jabour market, housing and health care
and to possibility of participating in the commuynitn the same terms as the majority
population.”

Despite extensive legislation against ethnic dmsicration, additional funding for Roma
related prejudice/discrimination issues with Ombods, formation of various agencies to
improve their living conditions, Roma still repadtg faced political social, and economic
exclusion. Can't the about 9.2 million people ofe8en properly integrate and include their
about 60, 000 Roma brothers/sisters, Rajan Zedlaske

http://www.thaindian.com/newsportal/entertainmeinds-urge-sweden-to-bring-its-roma-
in-mainstream-who-face-apartheid-like-condition®180871.html

About 10 million Roma live in the EU - and the Epean Commission says they face deeply
embedded discrimination.

http://news.bbc.co.uk/2/hi/europe/7619703.stm

The most recent US State Department reports on iuigiats for Finland says "According to
the minority ombudsman, discrimination againstapproximately 10,000 Roma in the
country extended to all areas of life, resultinghieir de facto exclusion from society. The
Romani minority was the most frequent target ofalicmotivated crimes, According to
government figures, 60 percent of discriminatiosesainvolved Roma, followed by Russian-
speakers, Somalis, Turks, Iragis, and ethnic Thai.

The most recent US State Department report on huights for Spain says that the Romani
population continued to face discrimination. Acangito the domestic NGO Fundacion



Secretariado Gitano (FSG), Roma continued to faichination in access to employment,
housing, and education. The Romani community, withehFSG estimated to have a
population of 600,000, experienced substantialijhér rates of unemployment, poverty, and
illiteracy than the general population. In 2008 B®G received 90 complaints of social
discrimination from the Roma population. In Apfhiktpresident of the Asociacion Nacional
Presencia Gitana reported that 70 percent of. Roeathe age of 16 were illiterate and that
only 30 percent of Roma children regularly attensielabol.

In October the EU Directorate for Health and ConsuAffairs reported that 12.6 percent of
Roma in the country suffered some kind of chromsease. The study further stated that life
expectancy was much lower for the Roma communitypared with the general European
population. The percentage of Roma age 75 or oldsr25.7 percent, while 51 percent of the
remaining EU population fell into this category.

Acceder, a program aimed at expanding social irmuhrough labor market integration,
promoted equal opportunity for the Roma populatidre program promoted labor-contract
employment as an alternative to self-employmentaand vehicle for building social
inclusion. Approximately 71 percent of the 44,5@tgons served at the 48 employment
centers since 2000 were Roma and 55 percent weramadviore than 32,351 work contracts
had been signed.

In April 2008 the Council of Europe's Commissiomagt Racism and Intolerance adopted a
resolution which stated that Roma, and in partici@@mani women still faced particular
difficulties and discrimination in their accessetmployment, housing and social services and,
reportedly, in the treatment they received witlmia triminal justice system. The resolution
also noted continued difficulties in ensuring ecaadess to education for Roma, with

Romani students exhibiting higher levels of abssiste, drop-out rates, and poor
performance than non-Romani children, especialth@secondary school level.,

In 2008 a Romani association in Madrid (Hierbaby@tzused the PSOE of discriminating
against Roma when the government fired a high-IBeghani advisor to the Department of
Ethnic Minorities within the Women's Institute. Tadvisor was terminated after filing a
harassment suit, dismissed in June, against th&aBS@Bcretary for social movement.

In July 2008 the UN special rapporteur againstsracisserted before the Catalonian
parliament that political parties in the countrieaipted to exploit racism to gain electoral
advantage. After visiting Sikh, Roma, evangelichti§ian, and Muslim communities in
Catalonia, the special rapporteur noted that thesemunities were excluded from
mainstream society and experienced difficulty pcaag their religions due to the small size
off their places of worship.

Discrimination alone will not necessarily amounptrsecution, but if the discrimination
makes it very difficult, or even impossible for dimeearn a living or access normally
available benefits such as education, then it maguant to persecution.

Conclusion

It is submitted that, in this case there is ‘sesibarm’ as required under s.91R(1) of the Act
as well as systematic and discriminatory condu@tLi(1)(c)). Although the expression
"serious harm" includes, for example, a. thrediféocor liberty, significant physical
harassment or ill-treatment it also includes sigaiit economic hardship or denial of access
to basic services or denial of capacity to eaimaihood, and where such hardship or denial
threatens the applicant's capacity to subsist: R(2) of the Act.

The High Court has explained that persecution neaglitiected against a person as an
individual or as a member of a group. The perseautiust have an official quality, in the
sense that it is official, or officially tolerated uncontrollable by the authorities of the
country of nationality. However, the threat of hameed not be the product of government
policy; it may be enough that the government hdsdar is unable to protect the applicant
from persecution.



In this light persecution can be the result of eseof less serious elements which taken
together form a pattern of treatment which amotmigersecution. Discrimination alone will
not necessarily amount to persecution, but if ikeromination makes it very difficult or even
impossible for one to earn a living as in the aafsthe Roma in the EU then in my opinion it
amounts to persecution.

I submit that based on the current situation afirdatie EU the Roma face discrimination in
all countries in education, housing and employnaet this cumulatively makes it
impossible to earn a living and access normallylalvke benefits and in this way
discrimination amounts to persecution.

Country Information

80. On 7 November 2007, Human Rights watch publishegpart entitledtaly: Expulsion
Decree Targets Romanian3he report includes the following, available at
http://www.hrw.org/en/news/2007/11/07/italy-expolsidecree-targets-romanians:

The ltalian government’s targeting of Romaniangl, particularly those of Roma origin, for
expulsion violates Italy’s international human tiglobligations, Human Rights Watch said
today.

On October 31, the Italian government adopted agrgemcy decree for the immediate
expulsion of citizens of other European Union caest The decree followed a brutal crime
allegedly committed by a Roma man from RomaniaEdmrmember since January). The
temporary decree, which came into force on Noverbeeeds parliamentary confirmation
within 60 days.

“Romanians are the real target of this expulsiarei not EU nationals in general,”said
Judith Sunderland, EU researcher at Human RightsWaérl he Italian authorities should not
punish a community for the alleged crimes of onentmer. Parliament should move quickly
to ensure in-country appeals against these rapdigions.”

The move comes amid a wave of police action andiguinlence in Italy targeting
Romanians, particularly those of Roma origin. la tlays following the October 30 robbery
and murder of an Italian woman, Giovanna ReggiarfRome, authorities forcibly evacuated
and bulldozed the Roma camp where the alleged mardeRomanian Roma man, was
living. Police have conducted similar raids on Raramps in Bologna, Florence and Genoa.

On November 2, a group of hooded men armed witlalnbeirs and knives attacked a crowd
of Romanians in the parking lot of a supermarkd®@me. Three men remain in hospital as a
result of their injuries. On the night of Novemldera bomb exploded outside a Romanian-
owned store in a town just outside Rome, causingeity damage. Last weekend, a
Romanian football player was subjected to racigttaduring a match.

Interior Minister Giuliano Amato has justified teenergency decree as an attempt to “prevent
the terrible tiger of xenophobia, the racist befistn breaking out of the cage.” Four Roma
men were expelled to Romania on November 2, thdttagecree entered into effect. Since
then, prefects in Rome, Turin, Genoa and Milan heseed expulsion orders for at least 24
other Romanians.

“If the government is serious about curbing xendghoit needs to lead by example,” said
Sunderland. “Police raids and expulsions send tssage that discriminating against Roma
and Romanians

81. In addition to the information set out above, thidinal has had regard to the EU law and
practice as explained in the EU website at httprdjea.eu/. With respect to residence rights,
the EU website provides the following informatidn a
http://ec.europa.eu/youreurope/nav/en/citizensiyjinight-residence-up-3-moths/for-union-
citizens/index_en.html:

Every person holding the nationality of a Membeaat&is a citizen of the Union.



This status confers on you a primary and individigilt to move and reside freely within the
territory of the Member States, subject to cerlianitations and conditions laid down in
Community legislation.

Community legislation provides that every Unionzeh has the right to reside in the host
Member State for a period of up to three monthé ie only requirement to hold a valid
identity card or passport.

The right of residence in the host Member Stateetieegranted to you on grounds of your
Union citizenship and these documents confirm yoatare indeed a Union citizen.

It is irrelevant whether you intend to reside thi@reprofessional or private reasons, whether
you are going to work in an employed or self-emptbgapacity, be a family member of such
person or whether you are simply a tourist.

Beside the requirement to hold a valid identitydoar passport, there are no other conditions
or formalities.

82. With respect to work rights in the EU, the EU wébsixplains that various restrictions
currently apply with respect to EU citizens frommrfr Eastern Bloc countries:
http://ec.europa.eu/youreurope/citizens/work/jokeggvork-
permits/index_en.htm?profile=0 For example, oneo§etstrictions applied to citizens of the
Czech Republic, Estonia, Latvia, Lithuania, Hung&wgland, Slovenia and Slovakia. As far
as nationals of Romania and Bulgaria are concethedsituation is as follows:

You have the right to work without a work permit Bulgaria, Cyprus, Czech Republic,
Denmark, Estonia, Finland, Greece, Hungary, Latithuania, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain and Sweden. You cantessfer unemployment benefits to these
countries.

Until 31 December 2013, your ability to work midig restricted in:
=  Austria

. Belgium

. France

. Germany

- Ireland

. Italy

. Luxembourg

. Malta

=  The Netherlands
. United Kingdom.

To work in these countries, you will need a worknpgé Some countries have simplified their
procedures or reduced restrictions in some seotds some professions.

Norway, Iceland, Liechtenstein and Switzerland &goose full restrictions. Switzerland can
impose restrictions until 31 May 2016.

Transferring unemployment benefits

Exporting unemployment benefits to the countrieg ill impose restrictions on labour
market access may also be restricted.

83. With respect to the EU countries in which Romarugizens may work without limitation
(Bulgaria, Cyprus, Czech Republic, Denmark, Estofialand, Greece, Hungary, Latvia,
Lithuania, Poland, Portugal, Romania, Slovakiay&hoa, Spain and Sweden), the Tribunal
has had regard to information in the most recentddrStates State Department (USSD)
country reports on human rights practices (pubtishre 11 March 2010 and available at



http://www.state.gov/g/drl/rIs/hrrpt/2009/index.Htmhich appears relevant to the applicant’s
claims. The information, listed by country in alpletical order, is as follows:

Bulgaria http://www.state.gov/g/drl/rls/hrrpt/2009/eur/1280htm

Societal discrimination against Roma and other nityngroups remained a problem,
occasionally resulting in incidents of violencevibeeén members of different ethnic groups.

Roma were estimated to constitute between 6 anmbdd@nt of the population, and according
to a 2002 Council of Europe report, there were @00 to 800,000 Roma in the country.
According to the 2001 census, ethnic Turks mad@ percent of the population. Ethnic
Bulgarian Muslims, often termed Pomaks, are amisgjroup of Slavic descent, whose
ancestors converted from Orthodox Christianitystarh; they constitute 2 to 3 percent of the
population.

Workplace discrimination against minorities, espttgiRoma, continued to be a problem.
The unemployment rate among Roma was nearly 6®pgneaching 80 percent in some
regions. The generally unfavorable attitudes tow&dma, coupled with their poor education
level, made Roma less able to find jobs. Many olessrnoted the quality of education
offered to Romani children was inferior to thatoaffed to most other students.

Popular prejudice against Roma remained widesphdaate were isolated cases of police
harassment, arbitrary arrests, and violence agRimsia. However, NGOs reported that while
more Roma were willing to launch complaints agaihstauthorities, the number of
complaints had dropped in recent years.

On September 16, 50 members of the llinden actvmiip protested in front of the ECHR in
Strasburg and called for the recognition of a Macegh minority in the country.

In September the Burgas municipality destroyed déh&nhi homes, leaving at least 200
persons homeless. There were reports that munjpipiake used disproportionate force
against the Romani inhabitants during the demalgticGince Romani residents lacked legal
titles to this land, the Burgas municipality dict poovide any alternative housing for the
evicted residents. Local NGOs estimated that 5tpercent of Romani housing was
illegally constructed and were concerned that mawaicipalities would initiate legal
proceedings to demolish illegally built houses.

In July 2008 the ECHR, acting on a complaint filgdthe BHC, issued an interim injunction
to halt the planned demolition of Romani housin&ofia. The ECHR requested that the
local authorities provide information regardingiti@ans to relocate the residents, especially
children and persons with disabilities.

There were no developments in the 2007 beatindhagat 17-year-old Roma, Asparuh
Atanasov, by a group of four teenagers. The prdgecagainst them was ongoing at year's
end.

On August 6, the European Committee of Social Rigimanimously found the country to be
in violation of the European Social Charter byifajlto meet its obligations to ensure than
any person who is without adequate resources ltassto social assistance provided by the
state. The committee issued the ruling in resptm&€06 and 2008 amendments to the
Social Assistance Act, which limited the time @tii were eligible for assistance. The court
found that these restrictions had a disproportmeffiect on Roma, women, and other
marginalized groups and that access to socialtassis cannot be subject to time limits if the
persons affected continue to meet the basic comditir eligibility for assistance.

Cyprus http://lwww.state.gov/g/drl/rls/hrrpt/2009/eur/132&0htm
National/Racial/Ethnic Minorities

There were reported incidents of government angbdaiscrimination against members of
minority national and ethnic groups, particularlyrKish Cypriots, Roma, Filipinos, Pontian
Greeks, and Sri Lankans...



In January the ombudsman complained through théantleat foreigners were being
subjected to humiliating and discriminatory treatingy authorities at passport control at
Larnaca Airport. The ombudsman reported that sleensaaware of any changes to these
practices by year's end.

In October the European Network Against Racism Ggfssued its 2008 "shadow report”" on
racism in Cyprus. The report noted a significase iin racist violence and called for the
government to adopt and implement an action plaernng all areas where discrimination
and racism persist. It also called on the governrtedevelop and enact a comprehensive
migration policy that would include an integratipolicy for migrants.

In March a Cypriot citizen of Lebanese origin a@ithe Limassol Hospital of denying him
treatment unless he spoke to doctors and stafféelG

During a police operation in the early morning teof September 25, police took 150
individuals to police stations, reportedly to comfitheir immigration status. Authorities
arrested 36 for "illegal residence” and 12 for imement in violence that took place earlier at
Nicosia's only functioning mosque. The ministemtérior was critical of the operation,

noting that his ministry was responsible for impétation of immigration policy; the

minister of justice defended the operation, statiraj police were simply doing their job.
Ombudsman lliana Nicolaou, acting as head of thiéhévity against Racism and
Discrimination, said such practices fed xenophaltitudes and racist stereotypes and had
nothing to do with the country's immigration poli§he expressed her deep concern over the
police action and opened an investigation thatstilsn progress at year's end.

In December 2008 the press reported that a lamgpgsf schoolchildren beat a 15-year-old
Cypriot girl of African descent after a school eylball game. The attackers shouted racist
slogans and did not stop the beating until policered. The girl was treated for severe
injuries at the hospital. The girl's father and Kl€mplained that police did not take the girl
to the hospital but kept her in a room at the sthool her father arrived. Police
subsequently turned the father away three timesiwkettempted to file a complaint and
made no arrests in connection with the attack. ilmer of senior government officials
publicly criticized the attack. The teachers' uni@ELMEK, denied that there was any
racism in the schools, however. The ombudsman a@panénvestigation into the incident. In
May the ombudsman publicly criticized some MinistfyEducation officials for presenting
the attack as an incident of school violence ratiwn of racism. The ombudsman's
investigation found that the police neglected toedficiently in this case and failed to file
criminal charges against the offenders within thigdéscrimination law. The attorney general
reviewed the case and decided that there wereaqumds for criminal court proceedings.

Many foreign workers reported that they almost gsviaced delays in the renewal of work
visas despite the fact that they followed propet @mely procedures. In many cases, this left
them vulnerable to detention and deportation by ignation police.

Czech Republichttp://www.state.gov/g/drl/rIs/hrrpt/2009/eur/1260htm

European authorities reported that the governmasttated some convicted sex offenders
without their free and informed consent. Other hlgtdauman rights problems included
official corruption, trafficking of persons for canercial sexual exploitation and labor, neo-
Nazi and nationalist extremism directed at Romaathdr minorities, and societal
discrimination against Roma.

According to a 2005 report by the National DefenafdRights (ombudsman), there were
many allegations that doctors at state hospitatsty sterilized mainly Romani women in
the 1973-91 period. In 2008 the nongovernmentameation (NGO) Group of Women
Harmed by Sterilization (WHS) reported that itddieesearch uncovered two cases of
coerced sterilization in November 2008 and in 200 alleged instance in 2008 involved a
19-year-old Romani woman from Karvina; at yeard aathorities had not opened an
investigation into the allegation. In the 2007 ¢associal worker allegedly told the victim
that if she did not undergo sterilization two of bhildren would be placed in state care. In
August police began investigating the case. In Atgwe Budapest-based European Roma



Rights Center provided and funded legal representbr the victim. At year's end the case
was pending at the Prosecutor's Office in Frydektdk. The WHS also identified 18 new
cases of women, both Roma and non-Roma, who allbggchad been sterilized without
their informed consent, some before 1989 and ofhetse 1990s. At year's end authorities
had not opened investigations into the cases.

The Ostrava Regional Court ruled in October 20@8 @hocal hospital was liable for a
wrongful sterilization performed on a Romani womkweta Cervenakova, 11 years prior and
recognized her right to compensation of 500,00@$had korunas ($27,600) and an apology.
The hospital appealed to the Olomouc High Couriciwhuled in November 2008 that
Cervenakova was not entitled to financial damagesibse the deadline for making such
claims had passed. However, the High Court upteddequirement that the hospital
apologize, which it did. In April Cervenakova apleebthe decision to the Supreme Court in
Brno. At year's end there were no further develagm this case. On October 23, the
Supreme Court dismissed a claim by another Romarmiam, Helena Ferencikova, who
demanded financial compensation from a hospitalgbegormed an unwanted sterilization on
her. In 2005 Ferencikova's case was the first unvalry sterilization case to reach the courts.
On November 23, the interim government officialpeessed regret over unauthorized
sterilization of (mostly) Romani women, but inteorime minister Fisher stated that the
issue of possible financial compensation shoultkti¢o the government formed after 2010
parliamentary elections.

The law prohibits discrimination based on sex, diggbility, race, ethnic origin, nationality,
sexual orientation, religious faith, or persondidieHowever, the government did not
effectively enforce these provisions, and significsocietal discrimination against Roma and
women persisted. Trafficking in persons also rewia problem.

Denmark http://www.state.gov/g/drl/rls/hrrpt/2009/eur/12&0htm (no mention of
problems for Roma)

Estonia http://www.state.gov/g/drl/rls/hrrpt/2009/eur/T8®.htm (no mention of problems
for Roma)

Finland http://www.state.gov/g/drl/rIs/hrrpt/2009/eur/1380htm

Human rights problems included police failure toypde detainees timely access to legal
counsel, questionable contributions to politicahpaigns, violence against women,
trafficking in persons, and societal discriminatagainst foreign-born residents and Roma

Courts can fine persons found guilty of incitingied hatred on the Internet, and there were
reports of court decisions in 2008 against persmngublishing and distributing hate material
via the Internet. On March 17, the Helsinki Digt@ourt found a municipal politician in
Turku guilty of circulating hate material and finbiin 615 euros (approximately $920). The
court found the defendant's remarks during the 2083tion campaign to be derogatory and
slanderous toward immigrants. The Helsinki Dist@cturt also found an independent
member of the Helsinki City Council guilty of writj hate material on his blog and fined him
330 euros (approximately $470). During the yearktbavola Court of Appeals upheld the
conviction of a man for posting anti-Roma hate mak®n the Internet.

The law prohibits discrimination based on race dgendisability, language, or social status,
and the government effectively enforced these pibbins. However, there were reports of
violence against women and children, traffickingp@rsons, and societal discrimination
against foreign-born residents and Roma.

According to the minority ombudsman, discriminatamgainst the approximately 10,000
Roma in the country extended to all areas of t#sulting in their de facto exclusion from
society. The Romani minority was the most frequarget of racially motivated crimes.
According to government figures, 60 percent of idisimation cases involved Roma,

followed by Russian-speakers, Somalis, Turks, $ra@nd ethnic Thai. Ethnic Finns were also
occasionally victims of racially motivated crimes fissociating with members of minority
communities.



The government strongly encouraged tolerance amot for minority groups and sought to
address racial discrimination. All government minés included antiracism provisions in
their educational information, personnel policyd @raining programs. The government also
monitored the treatment of national, racial, arthiet minorities by the police, the border
guards, and teachers. The government's minorityudsthan monitored and assisted victims
of discrimination. The ombudsman for minorities smyses compliance with the prohibition
of ethnic discrimination.

Greecehttp://www.state.gov/g/drl/rls/hrrpt/2009/eur/13@03tm

Human rights abuses reported during the year iecludbuse by security forces, particularly
of undocumented immigrants and Roma; overcrowdimgharsh conditions in some prisons;
detention of undocumented migrants in squalid artayowded conditions; some legal
restrictions on freedom of speech; restrictionsadigious freedom; detention and deportation
of unaccompanied or separated immigrant minordydieg asylum seekers; a lack of
adequate reception capacity or legal aid for as\@aekers and refugees; domestic violence;
discrimination against and exploitation of Romahmildren; trafficking in persons; limits on
the freedom of some ethnic minority groups to gigftify; and discrimination against, and
social exclusion of, ethnic minorities, particujaRoma.

Police mistreated Roma. For example, in May Amnésgrnational reported that police
allegedly beat a Romani man for several hours air#dm police station in June 2008.

On August 28, the UN Committee for the EliminatafrRacial Discrimination (CERD)
expressed concern over excessive use of forcelme@mainst persons belonging to
vulnerable groups, in particular Roma.

In March 2008 the Albanian secretary of the Foréigmigrants Union of Larisa alleged he
was beaten on his fingers, punched, and kickedhagdJaloniki police. His criminal
complaint was pending in court at year's end.

In June 2008 media reported that seven policeayfiand the director of the Corinth police
station tortured, abused, and then abandoned ahyalitRomanian national. The officers
were suspended, and a prosecutor's inquiry wadrmgeatlyear's end.

CERD and such NGOs as the Greek Helsinki Monitd{3 continued to report police
mistreatment of Roma, and human rights advocatassad the court system of failing to
prosecute abusive police officers effectively.

In October media reported the case of five polifieers who allegedly covered up for an
officer who abused a citizen in 2004. The officghose abuse resulted in the victim's losing
an eye, was shown to have submitted a false Alitsial date for the five officers had been
set, but it had not occurred by year's end. Tla¢ dfithe police officer who abused the citizen
was pending at year's end.

The case of Theodoros Stefanou, a Rom allegedtgibéxy a police officer in 2001 on the
island of Kefalonia, was pending with the ECHR ears end. Stefanou took his case to the
ECHR in 2007 with help from the GHM, alleging méstment, excessive length of court
proceedings, and the failure of the authoritiestestigate his case promptly due to his
ethnicity. The case was pending at year's end.

In July 2008 the UN Human Rights Committee fourat the country had violated an
international covenant prohibiting torture in tfese of Andreas Kalamiotis, a Romani man
who was allegedly the victim of police brutality2001. The government was given six
months to provide the victim with appropriate regemn and to report to the committee on
measures taken to prevent similar violations inftitere. The government had not taken any
such measures as of year's end.

Hungary http://www.state.gov/g/drl/rls/hrrpt/2009/eur/1350htm

Human rights problems included police use of exeedsrce against suspects, particularly
Roma; government corruption; societal violence ragfavomen and children; sexual
harassment of women; and trafficking in personke®©problems worsened, such as



extremist violence and harsh rhetoric against etand religious minority groups. Extremists
increasingly targeted Roma, resulting in the deaftisur Roma and multiple injuries to
others. Discrimination against Roma in educati@uding, employment, and access to social
services continued....

National/Racial/Ethnic Minorities

The Organization for Security and Cooperation indge Hate Crimes Report for the year
stated that 12 violent attacks against memberatdmal, ethnic, racial, or religious groups
occurred in 2008.

According to the Central Statistics Office, in 2G8@ Romani community was the largest
ethnic minority, accounting for 2 percent of theplation, or about 200,000 persons.
However, unofficial estimates, which vary widelyggested the actual figure was much
higher, ranging between 500,000 and 800,000 persons

Violent attacks against Roma continued and gengsiteng public concern and intense
disputes as to the existence of racially motivatiées in the country. On February 23, a
Romani home in the town of Tatarszentgyorgy weaecitd with Molotov cocktails and
gunfire, and a man and his five-year-old son warg and killed as they ran from their
burning home. On April 22, a 54-year-old Romani rdéed from a gunshot wound in
Tiszalok. On August 3, in Kisleta a Romani womarswhot and killed in her home, and her
13-year-old daughter was seriously injured.

Between June 2008 and August 3, a series of phydieaks against Roma resulted in the
killing of nine persons and injuries to many othénsresponse, the national police chief
doubled the number of detectives in the specidlassigned to the case to 100. On August
21, police arrested four suspects No additionatcs of this nature occurred after the arrests.
The case was pending at year's end. Human righ@d\s&ticized authorities for mistakes
made during on-site investigations, particularlyf atarszentgyorgy. The police ordered an
internal disciplinary proceeding to identify théegled mistakes, and these resulted in
disciplinary measures against two police officers.

On October 9, five Roma were charged with a ragstult after allegedly beating an ethnic
Hungarian on September 23. The four men and a wavea® placed in pretrial detention.
According to a police spokesman, this was the eglsnfirst racist incident in which the
victim was not a member of a minority.

On January 30, Albert Pasztor, the head of the dlidsspolice headquarters, stated in a press
conference, "Hungarians appear to rob banks ostgéisns, but all the other robberies are
committed by Gypsies." He also stated that Hungarshould refrain from patronizing bars
in certain parts of the city, since they may becaemtms of Romani criminals. He added
that the problem was that "cute Gypsy childrenrofiecome rude and cruel perpetrators."”
Upon the instruction of the minister of justice da@ enforcement, the HNP initiated an
inquiry into the incident, and Pasztor was susperiden his position. However, two days
later the investigation concluded that Pasztomdidbreak any law, and the HNP terminated
his suspension; the decision to reinstate Pasasrapproved by the minister of justice and
law enforcement.

On April 2, Parliamentary Commissioner for CivilgRts Szabo stated in an interview that
"Gypsy crime" existed and defined it as a typerohe performed to earn a living. He also
referred to Roma as being a "collectivist, almabtt-level social group, in contrast to the
highly individualist Hungarian society." He als@pented himself as the parliamentary
commissioner of the "majority" rather than the jgamlentary commissioner for the rights of
national and ethnic minorities. Although he withdreis statement the next day following
strong criticism by human rights groups, SzabaX¥gssional acceptance greatly weakened
following this incident.

On September 3, Oszkar Molnar, the mayor of Edederdya FIDESZ parliamentarian, stated
during a press conference that pregnant Romani wdnheheir bellies with rubber hammers
and took harmful medicines to increase the chameie ¢hild would be born with disabilities
in order to receive increased state financial Responding to the statement, FIDESZ party



leaders initially labeled it as a "local issue."vitver, in December the center-right FIDESZ
party dropped Molnar from its slate for the Api@iZ® parliamentary elections.

On November 24, parliament's Committee on HumamtRjdMinorities, and Civil and
Religious Affairs published an open letter callmgall Hungarian public personalities to
speak out against hate speech. The letter waat@tdtby the committee's chairman, Zoltan
Balog; the former president of the Supreme Cowtliai Lomniczi; and the director of
international relations of the FIDESZ Hungariani€inion, Dan Karoly. The leaders of the
four historic churches signed the letters as suppsr

Human rights NGOs reported that Roma were discairithagainst in almost all fields of
life, particularly in employment, education, howugipenal institutions, and access to public
places, such as restaurants and bars.

According to statistics of the Hungarian Institide Educational Research and Development,
Roma were significantly less educated than ottieecis, and their incomes and life
expectancy were well below average.

A 2007 International Labor Organization reportmstied the unemployment rate among
Roma to be 40 percent. However, in many underdpeeloegions of the country, it exceeded
90 percent. Romani unemployment was estimated thrbe to five times higher than among
the non-Romani population.

Inadequate housing continued to be a problem fan&dheir overall living conditions
remained significantly worse than the general pajorh's. According to Romani interest
groups, municipalities used a variety of technigiogsrevent Roma from living in more
desirable urban neighborhoods. According to a sulbyethe Ministry of Social Affairs and
Labor, approximately 100,000 seriously disadvardgggrsons, mostly Roma, lived in
approximately 500 settlements lacking basic infredtire and often located on the outskirts
of cities. The government continued its prograreliminate these settlements and to help
residents move to more desirable communities.

Most ministries and county labor affairs centerd special officers for Romani affairs
focused on the needs of the Romani community. Timéskdy of Education and Culture
continued to offer financial incentives to encowaghools to integrate Romani and non-
Romani children in the same classrooms and toagiate Roma inappropriately placed in
remedial programs. The Ministry of Social AffairsdalLabor operated a program to finance
infrastructure development in Romani communities.

The Ministry of Justice and Law Enforcement opetate antidiscrimination legal service
network that provided free legal aid to Roma iresashere they encountered discrimination
based on their ethnicity.

Latvia http://www.state.gov/g/drl/rIs/hrrpt/2009/eur/13@0htm

In February the Riga Regional Court convicted fpamng men of a racially motivated crime
in the beating of two Romani girls in 2007. Theaekiers were ordered to pay 20,000 lats
($40,000) to the victims and given suspended seateand probation.

The Romani community faced widespread societalidmscation as well as high levels of
unemployment and illiteracy. In 2007 the governntegan implementing a national action
plan to address problems affecting the countryismased 8,000 Roma with respect to
employment, education, and human rights. Howetierptan was criticized for lacking
adequate funding to substantially improve condgitor Roma. In 2008 28 members of the
Romani community were trained as teacher's astdfaimprove access and participation in
the educational system. During the 2009-10 scheat,\eight of these assistants were
working in schools.

Lithuania http://www.state.gov/g/drl/rls/hrrpt/2009/eur/13@0Atm\

The small Romani community (approximately 3,00Gpas) continued to experience
problems, including discrimination in access to/m&s such as education, housing, and
healthcare; in employment (the unemployment rate 5@apercent); and in relations with



police, although there were no official chargepalfce abuse. Minority advocates continued
to criticize the Vilnius city government for focagi on law enforcement in the Romani
community but doing little to integrate Roma inbe toroader community.

At year's end the Vilnius Regional Court had natcted a decision on its reconsideration of
claims for compensation by the residents of a Romeighborhood for the destruction of
their housing in 2004. The court initially awardsaD,000 litas ($41,700) to the inhabitants,
but following appeals, the Supreme Administrativ@@ ordered the case to be reheard.

Poland http://www.state.gov/g/drl/rls/hrrpt/2009/eur/1380htm

Societal discrimination against Roma continued.ré&heere reports that some local officials
discriminated against Roma by not providing adegsatial services. Romani leaders
complained of widespread discrimination in emplopiméousing, banking, the justice
system, the media, and education.

In its November 20 report, the UN Committee on Exoit, Social, and Cultural Rights
expressed concern about continued widespreadmisation against Roma in the country in
areas such as employment, education, land teregessito welfare benefits, housing, and
health care.

On September 9, an appeals court in Wroclaw ughel@onviction and sentencing of a
streetcar driver for insulting and threatening ar@ni man with violence on the Internet. The
driver had used abusive language and said he vkdutde man were he to visit Wroclaw.

The government allocated approximately 10 milligotyz($3.5 million) annually to a special
program for Roma that included educational andrgihgjects to improve health and living
conditions and reduce unemployment. The programfatsused on civic education and
provided grants for university and high school stud.

According to the Roma Association, more than 5@etrof Romani children did not attend
public school out of fear that teachers would enage assimilation and uproot them from
their traditions. In 2008 according to the MOI, rin@vere approximately 3,100 Roma under
the age of 18 years living in the country. Of thaiber 2,700 (87 percent) were enrolled
during the 2007-08 school year.

The Roma Association stated that gaps in Romatdrehi's education made it impossible for
Roma to end their poverty. Approximately 90 peragriRoma were unemployed. A 2002
national census recorded approximately 12,700 Riving in the country.

According to the Ministry of Education, the numioéisegregated classes for Romani

children has been substantially reduced. In Aug088 the news dailpziennikreported that

in six cities with a large Roma population, Romemidren were taught in segregated classes,
ostensibly because they did not speak fluent Pdlish education level in such classes was
reportedly lower than in mainstream classes. Fatigwhe reports the education minister
inspected all district offices with oversight opseate classes for Roma and ordered that
Romani children be fully integrated with other dnén.

On October 1, a separate class for Romani child@nstarted in a Poznan preschool. The
idea originated with a local Roma foundation to ioye education for Romani children and
to ease their transition to public schools. Opptsenhthe project asserted that any type of
segregation of Romani children would be detrimemtalvever, proponents claimed that
many Romani children did not feel comfortable atieg integrated schools.

Portugal http://www.state.gov/g/drl/rls/hrrpt/2009/eur/13@0Btm

(No references to abuses of Roma rights otherdhaference to Romani children being
coerced into street begging by Roma adults.)

Slovakia http://www.state.gov/g/drl/rIs/hrrpt/2009/eur/13G0htm

The government generally respected the human raflits citizens; however, there were
problems in some areas. Notable human rights prablacluded some continuing reports of
police mistreatment of Romani suspects and lengtairial detention; restrictions on



freedom of religion; concerns about the integrityh@ judiciary, corruption in national
government, local government, and government haaltfices; violence against women and
children; trafficking in women and children; andcgdal discrimination and violence against
Roma and other minorities.

Nongovernmental organizations (NGOs) and membetissoRomani community cited a
continuing trend of mistreatment of Romani suspbygtpolice officers during arrest and
while in custody. The Council of Europe's Commitieethe Prevention of Torture (CPT)
released an inspection report in 2006 that notgifgiant allegations of mistreatment of
detainees by law enforcement agencies, includeagssipunches, kicks, or blows with hard
objects such as batons. In a "notable proportibcases the victims were Roma. The CPT
conducted a follow-up visit from March 24 to Ap2il In general the CPT noted that the
situation in Slovakia had improved, despite recigrigomplaints from detainees about
excessive force. The CPT recommended that the gment reassess police training methods
pertaining to detention and include independenegspn the process. The CPT also urged
the government to investigate all allegations efiktation of Romani women promptly and
thoroughly, to enforce the 2004 Healthcare Actaifely, and train doctors about their
criminal liability for performing sterilization witout consent.

On March 21, police officers abused six Romani Hogeging in age from 11 to 16 years

old) detained in Kosice following alleged theftaopurse. Videotapes of the incident, leaked
to the media on April 7, showed the officers fogcthe boys to strip naked, kiss, and hit each
other. Police authorities immediately suspended pificers, seven of whom subsequently
lost their jobs, accused them of abuse of offiat iatimidation, and faced criminal charges;
the trial was pending at year's end. Authoritie @lismissed four of the officers' superiors.

Police continued to provide special training on Ranculture and language to officers
working in districts with Romani communities in tHesice and Presov regions. The
Bratislava branch of postsecondary schooling fdicpalso offered an elective course in
Romani language and culture....

The national police has sole responsibility foemial and border security and reports to the
Ministry of Interior. The head of the police foraports directly to the minister of interior,
who has the authority to recall any member of thlecp. Human rights observers believed
that police were occasionally reluctant to acchpttestimony of certain witnesses,
particularly Roma, women, and homeless person®#fad failed to investigate cases
involving Roma and other minorities promptly andrbughly...

Organized neo-Nazi groups, estimated to have 50@eamembers and several thousand
additional sympathizers, promoted anti-Semitism lagadhssed and attacked other minorities,
including Roma.

National/Racial/Ethnic Minorities

Government and societal discrimination against Ranwhindividuals of non-European
ethnicity was a common problem. Roma are the selamgdst ethnic minority with a
population of 90,000 according to the 2001 cenBuperts estimated that the Romani
population is actually between 350,000 and 500,06@.discrepancy was attributed to Roma
identifying themselves as Hungarians or Slovaks.

Racially motivated attacks on minorities (Roma atiters) were widely reported throughout
the year, but investigation of attacks and law ex@ment varied by jurisdiction. Of the 213
cases of racially motivated crimes during 2008, tases of racially motivated assault
involving serious injury resulted in convictions 8ases of violence against a racial or ethnic
group resulted in convictions; and 178 cases ahptong and supporting extremist groups
resulted in convictions. There were no prosecutfonsacially motivated murder in 2008.

Roma were patrticularly singled out for violenced golice detained numerous individuals for
attacks against Roma motivated by racial hatredr&twere also reports that police
mistreated Roma. On March 21, police officers irsi€e abused six Romani boys in
detention (see section 1.c.).



Skinhead and neo-Nazi violence against Roma aref atinorities continued to be a serious
problem. The League of Human Rights Activists (LPPEJorted that, although police were
increasingly responsive in their efforts to mon#éod control the skinhead movement, the
problem persisted. The LPR also reported receigingail and telephone threats from
skinheads.

Sloveniahttp://www.state.gov/g/drl/rIs/hrrpt/2009/eur/13&0htm

The government generally respected the human raghts citizens; however, there were
problems in some areas. There were reports ofdelalys and cursory procedures for review
of asylum applications. Societal violence againsten, trafficking in women and girls,
discrimination against Roma, violence against gaylesbians, and discrimination against
former Yugoslav residents without legal status wadse problems...

Many Roma lived apart from other communities inlegtents that lacked such basic utilities
as electricity, running water, sanitation, and asde transportation. According to Roma
Association officials, 68 percent of Romani setiens were illegal. Organizations
monitoring conditions in the Romani community haneged in recent years that Roma
exclusion from the housing market was a problemthatithe unemployment rate among
Roma reached 98 percent.

Spain http://www.state.gov/g/drl/rls/hrrpt/2009/eur/1380Btm

The Romani population continued to face discrimoratAccording to the domestic NGO
Fundacion Secretariado Gitano (FSG), Roma contituéace discrimination in access to
employment, housing, and education. The Romani aamityy which the FSG estimated to
have a population of 600,000, experienced substfntiigher rates of unemployment,
poverty, and illiteracy than the general populatior2008 the FSG received 90 complaints of
social discrimination from the Roma populationAlpril the president of the Asociacion
Nacional Presencia Gitana reported that 70 perdfdRoma over the age of 16 were illiterate
and that only 30 percent of Roma children regulattgnded school.

In October the EU Directorate for Health and ConsuAiffairs reported that 12.6 percent of
Roma in the country suffered some kind of chroisease. The study further stated that life
expectancy was much lower for the Roma communitypgared with the general European
population. The percentage of Roma age 75 or adsr25.7 percent, while 51 percent of the
remaining EU population fell into this category.

Acceder, a program aimed at expanding social irauthrough labor market integration,
promoted equal opportunity for the Roma populatidre program promoted labor-contract
employment as an alternative to self-employmentand vehicle for building social
inclusion. Approximately 71 percent of the 44,5@tgons served at the 48 employment
centers since 2000 were Roma and 55 percent weremadviore than 32,351 work contracts
had been signed.

In April 2008 the Council of Europe's Commissiomagt Racism and Intolerance adopted a
resolution which stated that Roma, and in particR@amani women, still faced particular
difficulties and discrimination in their accessatmployment, housing and social services and,
reportedly, in the treatment they received witlmie triminal justice system. The resolution
also noted continued difficulties in ensuring ecadess to education for Roma, with Romani
students exhibiting higher levels of absenteeigwp-@ut rates, and poor performance than
non-Romani children, especially at the seconddngaiclevel.

In 2008 a Romani association in Madrid (HierbabYemaused the PSOE of discriminating
against Roma when the government fired a high-IBeghani advisor to the Department of
Ethnic Minorities within the Women's Institute. Tadvisor was terminated after filing a
harassment suit, dismissed in June, against th&BS@cretary for social movement.

In July 2008 the UN special rapporteur againstsracisserted before the Catalonian
parliament that political parties in the countrieaipted to exploit racism to gain electoral
advantage. After visiting Sikh, Roma, evangelichti§tian, and Muslim communities in
Catalonia, the special rapporteur noted that thesemunities were excluded from
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mainstream society and experienced difficulty pcang their religions due to the small size
of their places of worship.

Swedenhttp://www.state.gov/g/drl/rls/hrrpt/2009/eur/1360tm

The government estimated the population of Roni@t40,000 to 60,000. There is a special
delegation for Romani issues consisting of repregiees of Romani origin, experts on
Romani problems, and representatives from Romaoicietions. The delegation worked to
improve the situation of Roma in society and adskdssuch problems as social, political, and
economic discrimination. During the year Roma fitefikw complaints of discrimination
related to housing and employment. On NovembethE8court decided that a storeowner in
Orebro should pay 20,000 kronor ($2,790) to foumBoi women for denying them access to
his clothing store.

The law recognizes Sami (formerly known as Lap@sjedish Finns, Tornedal-Finns, Roma,
and Jews as national minorities. The governmeratgd and protected minority languages
by law.

FINDINGS AND REASONS
Nationality

The applicant has claimed to be a national of Roamade entered Australia as the holder of
a Romanian passport issued by the Romanian audso®ixpressed to be valid until [a date
in] November 2017, and indicating that the appligarma national of that country. In the
absence of any evidence suggesting he is a natbaaly other country, the Tribunal finds
that the applicant is a national of Romania, amdefore a citizen of the EU.

Convention Nexus

The applicant claims to be at risk of persecutiecduse he is a Rom. The Tribunal finds that
his claims, if made out, bring the applicant witttie scope of the Convention ground of race
(Roma ethnicity) and/or membership of a particstazial group comprising Roma people.

Assessment of Protection Claims

The applicant has applied for a Protection visaekisg to invoke Australia’s obligations
under the Convention.

However, a preliminary question arises from thé that the applicant’s country of
nationality, Romania, is a member of the Europeaiob) (EU). Consequently, s.36(3) may
operate to relieve Australia of any protection galions it might otherwise have had towards
the applicant as his EU citizenship gives him igbtrto enter and reside in other EU
countries, for the reasons identified in the Daparit’s letter to the applicant dated 28
January 2010 and extracted above at [32].

While it will usually be convenient to approachapplicant’s claims by first considering
Article 1 of the Convention pursuant to s.36(2)ta)he Act, there is no requirement for a
decision-maker to be satisfied as to whether oAustralia has “protection obligations”
pursuant to s.36(2)(a) before considering the foation in s.36(3). In an appropriate case, it
may be proper for a decision-maker to considet Wisether or not Australia is taken not to
have protection obligations to an applicant by oeasf the operation of s.36(BGM v
MIMIA (2006) 150 FCR 522 per Black CJ at [20].

On the other hand, the genuineness of the applcaaims was in issue at the primary stage,
as a consequence of which the Tribunal consideqsatopriate to deal with those claims.
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The Tribunal notes that the claims as set outerptiotection visa application are not
particularly detailed, and that the applicant did @laborate on the incidents described in the
[Service A] report at the departmental interviewentasked to do so. The applicant’s
explanation for this, namely that the he was uncotable elaborating about those events to
women, was discounted by the delegate who obsémadct [Service A] he had spoken to a
female counsellor. The Tribunal observes that Bex\ice A] assessment is co-signed by
[name deleted: s.431(2)], a male professor of gayigh and [name deleted: s.431(2)], the
[Service A] intake and assessment co-ordinatofdifmation deleted: s.431(2)].

At the Tribunal hearing the Tribunal found the apght to be a credible witness. He
presented his claims in a plausible manner. Thécgop's claims are entirely consistent with
the country information about the evidently persegutreatment of Roma in Romania, and
also with the country information about the proldeRoma experience in other parts of
Europe such as Spain. In addition, the [Servicagsessment submitted in support of the
ASA application indicates that his psychiatric syamology is also consistent with the
traumatic events the applicant claims to have egpeed.

The Tribunal therefore accepts that the applicasiéisns are true, and finds both that he has
been persecuted in the past and that he face$ @éheeae of persecution in the reasonably
foreseeable future in the event that he returf®oimania, for the Convention reason of his
race (Roma ethnicity) and/or member of a particstarial group (Roma).

In determining whether subsection 36(3) of the &mplies to the applicant, relevant
considerations will be: whether the applicant h&egally enforceable right to enter and
reside in a third country either temporarily orrpanently, and however that right arose or is
expressed; whether he has taken all possible giep&il himself or herself of that right;
whether he has a well-founded fear of being petsédor a Convention reason in the third
country itself; and whether there is a risk that tiird country will return the applicant to
another country where he has a well-founded fe@eofg persecuted for a Convention
reason.

On the basis of the evidence before the Tribunaluding the copy of the applicant’s current
Romanian passport on the departmental file, thanmétion put to the applicant by the
Department and reproduced above concerning thethtadsT reaty, the Free Movement
Directive, and Romania’s recently acquired membprehthe EU, and the information
reproduced from the EU website, the Tribunal fitidg the applicant has the right to enter
and reside, at least temporarily, in all other Elurdries.

The applicant does not claim to have taken alliptesssteps to avail himself of that right for
the purposes of s.36(3). Rather, he says that$ia lell founded fear, in the event that he
does take such steps, of experiencing further peties.

This claim might appear surprising at face valgethe legal position within the EU is that
citizens of member states have the right to emtdraside in other EU states, at least
temporarily, and also to work in at least somehoke countries without restriction.

However, the applicant says that as a Roma he sesksus harm including not only
significant physical harassment and ill-treatmént,also significant economic hardship
and/or the denial of access to basic services atftBalenial of his capacity to earn a
livelihood of any kind, threatening his capacitystabsist. The applicant says that although
much of this threat comes from private individu@ss often reflected in the attitude of
European officialdom which, if not actually engagedhe persecution of the Roma, is
indifferent to it.
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The applicant says that in much of the EU, the Rtana systematic and discriminatory
exclusion from the labor and housing markets aedsainerable to violent attacks from
gangs. Despite their human rights rhetoric, thaaities of the EU member states are in
practice unwilling or unable to protect the Ronmanirsuch problems.

The applicant’s apprehension about the risks héfiage elsewhere in the EU is largely
borne out by the country information before thébtirial. The persecution of the Roma
historically is well documented, and the USSD atiaepreports above suggests that in many
European countries, particularly former EasterncBlountries such as Romania itself, the
Czech and Slovak republics, Hungary and Bulganaalso in other EU states such as
Greece, Cyprus and even ltaly, this persecutiosigtsrboth at the hands of private
individuals in circumstances where the state aittkerappear unwilling or unable to take the
necessary steps to provide protection against @atiea in accordance with international
standards, or, in some case, at the hands ofagjatecies themselves.

It is apparent from the country information beftdne Tribunal that although many EU
citizens enjoy the freedom to live and work throoigihthe EU, there are second and third
class EU citizens in respect of whom those righesgaialified, and that in any case, even
where human rights are enshrined in law, this da¢$fave the practical effect of precluding
the pronounced anti-Roma discrimination which, yadlthe norm across much of Europe.
This was the applicant’s experience in Spain, wlkages he traveled in an attempt to find
work but was unable to do so. Instead, he expeztbimstead prejudice and hostility, and
was often reduced to sleeping in a park.

The laws of the EU do not provide unrestricted asd®y all EU citizens to all EU countries.

It is clear from the EU website information conaagilabour market rights that many
Western European countries have imposed limitationthe citizens of some EU countries
accessing work rights. Bearing in mind that serioasn for the purposes of s.91R(2)
includes: significant economic hardship; the deafaccess to basic services; and the denial
of a person’s capacity to earn a livelihood of &mg, in circumstances where those
infringements threatening his capacity to sub#ist, Tribunal considers that s.36(3) does not
apply to those countries imposing labour markeeasdimitations on the basis of a person’s
nationality, because of a well-founded fear of peuion for reason of nationality as
provided for in s.36(4).

The Tribunal has considered the country informatuith respect to the countries where
there is no such legal limitation, namely Bulga@gprus, Czech Republic, Denmark,
Estonia, Finland, Greece, Hungary, Latvia, LithaaRioland, Portugal, Romania, Slovakia,
Slovenia, Spain and Sweden.

It is apparent to the Tribunal from the USSD repdiniat there is a real chance that the
applicant will, in the reasonably foreseeable fet@ncounter serious harm capable of
amounting to persecution in the form of serioussital harrassment or ill-treatment as well
as significant economic hardship, the denial okasdo basic services, and the denial of his
capacity to earn a livelihood of any kind, in cintstances where those infringements
threatening his capacity to subsist, in at leastesof those countries including:

» the Czech republiddrced sterilization, significant societal discrmaition against
Romacoupled with no effective enforcement of anti-distnation measures);

« Slovakia police mistreatment of Romani suspects, governara@hsocietal
discrimination, violence, racially motivated attagk



e Hungary police use of excessive force against suspectscpiarly Roma,
[e]xtremists increasingly target[ing] Roma, resalg in the deaths of four Roma and
multiple injuries to others, [d]iscrimination agahRoma in education, housing,
employment, and access to social seryjces

* Bulgaria police harassment, arbitrary arrests, and violen@nd

» Greecedbuse by security forces

104. In a number of the other countries on the lishalgh there is evidence of greater state
involvement in and commitment to the protectioriRoima rights, the USSD reports indicate
that the Roma nevertheless experience:

* government and societal discriminati¢@yprus);
» de facto exclusion from socigfyinland);

» widespread societal discrimination as well as highels of unemployment and
illiteracy (Latvia);

e problems, including discrimination in access tovsegs such as education, housing,
and healthcare; in employment (the unemploymesmetwats 50 percent); and in
relations with policgLithuania);

* reports that some local officials discriminated aga# Roma by not providing
adequate social services. Romani leaders complash@ddespread discrimination in
employment, housing, banking, the justice systeemiedia, and educatigfPoland);

e discrimination, exclusion from the housing markat] unemployment rate [of] 98
percent(Slovenia); and

» discrimination in access to employment, housing, esucation, substantially higher
rates of unemployment, poverty, and illiteracy thiae general populatio(Spain).

105. In the countries referred to in [104] — [105],9tthe view of the Tribunal based on the
country information before it, that s.36(3) does ayaply to the applicant because of a well-
founded fear of persecution for reason of his (&mmna) as provided for in s.36(4), as there
is a real chance that he will, in the reasonahbigdeeable future, experience serious harm
capable of amounting to persecution in the formighificant economic hardship, the denial
of access to basic services, or the denial ofdgscity to earn a livelihood of any kind, in
circumstances where those infringements threatendpacity to subsist. It is apparent from
the evidence relating to Roma labour market paiodn and access to housing in these
countries that although it may be unlawful to dis@nate against Roma in employment and
housing, the respective state authorities are lingibr at least unable to effectively protect
Roma against such discrimination.

106. However, there remain a number of EU states wher@pplicant has the right to enter and
reside, at least temporarily, and in respect otWlithe country information does not suggest
that the discrimination against Roma is a problémsuch seriousness that if he were to travel
there the applicant would face a real chance oée&pcing serious harm capable of
amounting to persecution, whether for reason oRmisa ethnicity or his membership of a
particular social group comprising Roma peopleadrticular, the USSD reports on
Denmark, Estonia, Portugal and Sweden extractedeatantain no suggestion that the
applicant would face a real chance of experiensergus harm capable of amounting to
persecution in the reasonably foreseeable fututlease countries, and based on this
information the Tribunal finds that he does notrdaching this finding, the Tribunal has
taken into consideration the fact that the Amnesport on Sweden referred to in the
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applicant’s post-hearing submissions describes Rmgiray subjected to discrimination in
that country, but observes that this report alémawledges that such discrimination is
unlawful, and that considerable government meadwes been taken to protect Roma
rights, and that the USSD report gives an examipllease rights being protected with an
order for compensation being imposed on a clotetoge owner for denying four Romani
women access to his store.

The information from the EU website extracted abatg32] with respect to the right to
reside freely within the territory of member statfest this right is subject to the restrictions
laid down in the Community legislation, but goestomexplain that every EU citizen has the
right to reside in the host member state for agoeoif up to three months subject only to the
requirement that the citizen have a valid ideradyd or passport. In the present case, the
Tribunal has found that the applicant holds a vEligipassport, from which it follows that he
is entitled to reside in other EU states for asie¢laree months.

Section 36(3) requires a right to enter and residaother country. That right may be
temporary or permanent, and there is no restriciothe manner in which the right arises or
is expressed.

This raises the question of what will qualify asght to “reside” temporarily for the

purposes of s.36(3). There is no minimum periocti§ipd as being sufficient, but the term
‘right ... to resideé suggests more than a right to a mere transitoeggnce. Justice Hill
observed iIWAGH v MIMIA(2003) 131 FCR 269 at [64] that while a transiyifer

example, would be a right to enter, it would clgandt be a right to enter and reside.
Whether a tourist visa is a visa which authorisgth lentry and (temporary) residence was, in
his Honour’s opinion, a more difficult question.elrapplicants in that case held US visas “for
the purpose of business and tourism”. Referrinipgousual dictionary sense of “resid€rp
dwell permanently or for a considerable time; havwe’s abode for a time{The Macquarie
Dictionary (revised &' ed)) his Honour stated that it would be an unydusti not impossible,
use of the word to refer to a tourist: while a tsumay stay for a time in a country, that
country would not be his or her place of abodendeenporarily (at [65]).

In the same case, Lee J took a narrower approasticd Lee held that the right to enter and
reside in s.36(3) is a right which a person may@&@se pursuant to a prior acceptance or
acknowledgement by the relevant country, to emtdrraside and, implicitly, to receive
protection equivalent to that to be provided td ferson by a contracting state under the
Convention. While the right to reside may not bexgnent, it must be co-extensive with the
period in which protection equivalent to that topgsevided by Australia as a contracting state
would be required (at [34]). Justice Lee observed the applicant wife’s right to enter and
reside in the United States “would be a right tteeand to reside for the purpose of tourism
or business, not a right to enter and reside iruthiged States for the purpose of receiving
protection or some equivalence to that to be pexvioly a Contracting State under the
Convention” (at [42], with Carr J agreeing at [75His Honour held that a temporary six
month visa issued “for the purpose of businesstandsm” would not be sufficient to

provide the holder with a legally enforceable righenter the United States for purposes
outside of business or tourism. Their Honours nditadlin the circumstances of the case, the
appellants would not be travelling to the Unitedt&¢ for the purposes of tourism or business
and would thus obtain no entitlement to be admittéal that country upon arrival (at [43],
with Carr J agreeing at [75]).

On the other hand, iApplicants in V722 of 2000 v MIMJR002] FCA 1059 Ryan J held, at
[48] that where the applicants had current tempomresidence permits under Italian law and
therefore needed only notify the border contraiheiir intention to re-enter, it was open to
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the Tribunal to conclude that they had a rightrtteeand reside, at least temporarily, in Italy.
The Court observed that the Tribunal’s understapdirthe particular law in question, and
the effect of the current entry permit, were questiof fact which the Tribunal was entitled
to resolve in the way it did.

While the scope of the concept of “reside” in s33Gémains unsettled, the cases make it
clear that whether an applicant’s right in a patc case would amount to a right to enter
and reside in the relevant sense will involve goestof fact and degree, but that not every
visa would activate s.36(3).

In the present case, the Tribunal is dealing mapki with a visa arguably entitling the
holder to enter and reside in a third country,aldgally enshrined right which has been
established pursuant to international agreemergsrasnarised above at [32], and derives
from the applicant’s citizenship of an EU membeatestRomania. The EU Free Movement
Directive specifically refers to the right of EUizens to enter aneesidefreely, and the EU
website extracted above specifies that:

...every Union citizen has the right tesidein the host Member State for a period of
up to three months. [emphasis added]

The Tribunal therefore finds that the applicanigght to reside in Denmark, Estonia, Portugal
and Sweden is a presently existing, legally enfaoteright to reside temporarily in those
countries, albeit only temporarily, for the purpesé s.36(4).

It follows from this that the Tribunal finds thaB§(4) does not apply to modify the operation
of 5.36(3) with respect to these countries.

Unlike in the case of Italy, which the country infaation indicates has in recent years
expelled Romanians (including Roma) and sent thack bo their country of nationality, the
evidence before the Tribunal does not suggesthieat is a real chance that Denmark,
Estonia, Portugal or Sweden would arbitrargjoulerthe applicant to Romania should he
enter their jurisdiction. Consequently the Tribuakslo finds that 36(5) does not apply to
modify the operation of s.36(3) these countries.

The applicant does not claim to have taken all iptesssteps to avail himself of his right to
enter and reside in Denmark, Estonia, Portugala@den, and there is no evidence before
the Tribunal to suggest that he has done so. Oodhiary, he states in his visa application
that he has never traveled to any other countoyr poi his trip to Australia.

The Tribunal notes that the applicant claims h&ddbe money, language skills and social
support network with which to re-establish himsdffewhere in Europe, and the Tribunal
observes that it has no reason to doubt this claimd that it may well as a matter of fact be
practically difficult for the applicant to do sookWever, somewhat paradoxically there is no
reasonableness standard operating to amelioraseteeity of s.36(3), unlike that which
applies to the in-country relocation test at comrtaan (See, for exampl&ZATV v MIAC
(2007) 233 CLR 18, where the High Court confirmedaeneral proposition that, depending
on the circumstances of the particular case, it beageasonable for applicants to relocate in
their country to a region where, objectively, thex@o appreciable risk of the occurrence of
the feared persecution.). By contrast, the promsiof s.36(3) are expressed in absolute
terms, and the courts have construed them accdydifigus inNBLC v MIMIA, NBLB v
MIMIA (2005) 149 FCR 151, Graham J (Wilcox J and Benhatjreeing) observed at [64]
that the phrase “all possible steps” means whestyis and should not be construed, for
example, as “all steps reasonably practicableercttcumstances”, “all reasonably available
steps” or “all reasonably possible steps”.
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The Tribunal therefore finds that as a Romaniad,therefore an EU citizen, holding a
current and valid EU passport, the applicant haeaently existing, legally enforceable right
to enter and reside temporarily in other EU coestincluding the nations of Denmark,
Estonia, Portugal or Sweden where, the Tribunaftwasd, he does not face a real chance of
persecution or riskefoulemento another country where he would face such athre

Consequently, the Tribunal finds that s.36(3) a&%ptd the applicant as a person who has not
taken all possible steps to avail himself of righénter and reside in a country other than
Australia, and that Australia therefore does no¢ @notection obligations to the applicant.

MINISTERIAL INTERVENTION PURSUANT TO S 417 OF THEA CT

The Tribunal accepts that the applicant risks ensen for the Convention reason of his
race if he returns to Romania.

Although there some countries in the EU where thieuihal has found that the applicant
does not risk persecution, he is likely, in thewi the Tribunal, to face considerable
practical difficulty establishing himself in any tifose countries, as the evidence indicates
that he is suffering from trauma as a consequehhes @ast persecutory experiences in
Romania, lacks funds, and speaks only Romaniamh&umnore, his wife and children remain
in Romania in an apparently very vulnerable state.

In Australia, by contrast, the applicant does havestablished family netwaria that his
brother and sister both reside here as an Augtreiliezens, the brother having been granted a
protection visa in his own right in 200The present case arguably therefore raises:

e particular circumstances or personal charactesisti¢che applicant which provide a
sound basis for believing that there is a signifidareat to his personal security,
human rights or human dignity should he returnisocbuntry of origin

* circumstances that may bring Australia’s obligasias a party to the Convention on
the Rights of the Child (CROC) into consideratismith respect to the applicant’s
child; or

e circumstances where the application of relevanslatgon leads to unfair or
unreasonable results in a particular case.

In light of the above, it may be appropriate fag Minister to consider intervening in this
matter on public interest grounds pursuant to saflfie Act, by responding to the
applicant’s predicament in a compassionate manmenaking a more favourable decision
than that which the Tribunal is making.

Any intervention remains, however, a matter engieglthe Minister’s discretion.
CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectioravi



DECISION

127. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



