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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of thegbtess Republic of China (China), applied
to the Department of Immigration (the Departmeat)the visa on [date deleted under
s.431(2) of theMigration Act 1958as this information may identify the applicant] st
2011.

The delegate refused to grant the visa [in] Nover@bd 1, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamtralia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeidees Convention, or the Convention), or
on other ‘complementary protection’ grounds, & imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
IS a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimat having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIME003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.



10.

11.

12.

13.

14.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

I nformation given to the Department by the applicant

The following personal information about the apaiitand the written claims are contained
in the Application for a Protection Visa lodged][August 2011

The applicant claims he is a citizen of China. Hes\Wworn on [date deleted: s.431(2)] in
[China]. He claims to have 11 years of educatio@ma. At the time of application he was
studying in Australia for 2 years. He has provideddetails of employment.

He has never married. His parents and [brotheijlegs China. He speaks, reads and writes
Chinese and English and speaks Uighur. He claims aéluslim. He arrived in Australia
[in] July 2009. He travelled on a Chinese passjgsried [in] June 2009 which expires [in]
June 2019. He came to Australia on a Student visa.

The applicant lodged the following unsigned writstatement in support of his Application
for a Protection visa:



My name is [name], | was born on the [date] inBe®ple's Republic of China,
[Xinjiang Province]. From September 1999 [schoolitggails outlined and]
completed my [studies] in July 2009. [In] July 20C&rived in Sydney, Australia.

| was born into an Islamic family, which consistdaur people; myself, [my brother
and my parents] [names and dates-of-birth]. Mydatind my [brother] is
unemployed and practises the religion of Islamrmuthe day. My mother works for
[company name deleted: s.431(2)] in the PeoplgmiBle of China, [Xinjiang
Province].

Ever since | was a little boy around 6 years olg,parents brought me up in an
Islamic way; teaching me the ways of Islam andifiestyle. | accepted, followed and
enjoyed this Islamic way of life that was shownte. | call myself a Muslim.
However when | was in 6th grade, [age] years ol@hma, [Xinjiang Province], a
situation arose which made me think of my placedaiety as a Muslim. [During] the
KURBAN EID festival which is a festival that markise sacrifice of a lamb to God
(Allah) that the Prophet Abraham performed. On tfag around 7am in the morning
| was running to the mosque because | was makingiayyfor KURBAN EID
prayers. | was running late and as soon as | stefgoe into the mosque | was
dragged out by a man. While | was getting up fromftoor two police officers
picked me up and put me into the police car. Tha wiao dragged me out of the
mosque sat in the front passenger seat. | wastsaackecrying because of the
physical pain that the man had put me through. @nlee police officers called out to
the man who dragged me out of the mosque "Cap#aidhe responded. | had
realised at this point that the man who draggedumef the mosque was a plain
clothed police officer. They drove for about foniynutes to the police station and
they placed me into a room with boys around my agme were crying and some
had bruises on their face. At this point | wasitied and shaking, not knowing what
is going on. Every 15 minutes or so a few boystanha would be taken out of the
room, with some of them coming back into the roomd athers were not. After
spending 2 hours in the room | was dragged ouhadheer room, but this time | was
all by myself and | was interrogated by two poladBcers who asked me the
following questions in a vicious manner; Why dicuygo to the mosque? Who is
religious in your family? Who has taught you to gmthe Mosque? Don't you know
that students can not enter the mosque? | couldmsaer any of there questions so
one of the officers slapped me in the face andatepkthe questions, each time
getting more louder and sinister. By this stages$wrying and shaking out of fear so
much so that | had urinated onto my pants, | hdyné&sbught that | was going to die
that day. The next thing | know | am in hospitathwiny Parents by my bedside and |
was hooked up to a drip. When | was trying tor@}l parents what had happened
they told me that "everything will be ok" and tadet about what had happened.
Basically telling me to keep it quite and to nespeak of the situation. At such a
young age | came to the realisation that we UidHuslims were not welcome in our
own country. It is the first time | had experien@tack of my human rights.

Another prominent situation that occurred was wheas in Middle School in [Town
1], which was a boarding school. | was fasting gWdonday and Thursday during
the month of February 2008 to make up for the dlags! had missed during
Ramadan because during Ramadan the teacherssifttbel know that it is Ramadan
and know that the Uighur Muslims will be fastingitthe school finds out that | am



fasting | will be kicked out of the school becawgeen | enrolled at this school my
family told the school that we are not Muslims.t8anask the fact that | was fasting
and avoid being caught fasting | would fast evesgryoutside the month of Ramadan
on Mondays and Thursdays. However, this year somé¢he teachers at my school
realised that | was fasting every Monday and Thaydzecause | was not eating
anything in the school cafeteria. [In] March 2008jle |1 was hanging around the
cafeteria area my Maths teacher said "Would yoeitidkhave lunch together”, | said
no, | told him that my stomach was hurting andéawex to go back to my dorm to lie
down. When | went back to dorm, it was time for tlo®n prayer so while | was
praying the maths teacher barged into my room tartes kicking me. After two
students with the instruction of the Maths teatbhek me to the Principles office.
The Principal told me that the school was growiagpscious of my religious
activities and was monitoring me very closely. Hplained that Religion has no
place in the school or in China. That evening | @ggelled from the school [in]
March 2008.

The very next day | left for [Town 2] and enrolled[Town 2] middle school [two
days later in] March 2008. | was enrolled as a festudent, what had happened to
me at my old school really affected my personalityecame depressed and did not
speak to anyone about what had happened and dehmtddvould kept to myself for
the rest of my school life because | did not warynaore trouble to come to me or my
family. When year 10 came along | tried my bestdioe year, to remain under the
radar so that an incident like what happened irofdyschool will never occur again,
however [in] June 2009, on the day of my graduatadrout six of my Uighur friends
and | were saying goodbye to each other in thedaharmitory as it was the last day
of year 10, because that their was six Uighur b@rsging around together as a group
in the school dormitory, this caught the attentsbthe school guards and teachers.
Three school teachers and four guards approachaddusne of the teachers said,
"what are you terrorists doing here" | replied "are not terrorists we are just saying
goodbye to each other', then one of the schooldgualled at me and said "how dare
you talk to your teacher that way, have you nogespou filthy animal”. My friends
and | were scared and so we apologised and walkay, @s we were all walking
away the four guards came from behind and beatygelfnand my friends up with
their batons. | was in a daze and could not makevbat was going on all | know

was most of my body was in pain and | was beinggkd. When | came 'down to
earth' | found myself together with my friends @ tprincipal's office. | noticed that
they were badly beaten, | also noticed that theis ¥ school guards in the principals
office, but these were not the guards that hadlethus. My friends and | pleaded
with the principal telling him of what had happenedis, thinking that he might
punish those guards for beating us up. Insteadppesite happened, the punishment
for myself and my friends were that the followirgheol year, (year 11) for one
month, we had to came to school one hour beforeat@nd stay back one hour after
school to clean the school.

After this incident occured | had enough, this weeslast straw | finally realised that
the country that | was born in and grew up in,d ha rights in as a human being. |
went home to my mother and father and told themt\whd happened, my family
knew that the police were not going to do anythabgut it so we did not bother
reporting it, fearing that this might grow into setining worse. That night my family



24,

25.

26.

27.

28.

came to the conclusion to get me out of China anithey decided that Australia was
a good option. | got out of China on a student wsAustralia [in] July 2009.

When | had left China for the last time, | was inbgated by the immigration police
for 2 hours, as to what | had been up to duringvisiy. They knew | was talking
about Religion, about East Turkestan to my friesls family and somehow they
found out, however | had denied everything and tisdpolice that my allegiance is
with China till the day | die. The police believet and | was lucky that they had let
me go to fly to Australia. The conversations thair having with my friends and
family online and via telephone now makes me fieat tf | were to go back to China
now, as soon as | enter China's border's I'll bested by the Chinese immigration
police, because sine | have left my closest friearuts family are constantly being
interrogated by the security police, who are tryimdgind out what | am doing while |
am in Australia.

After arriving in Australia for the first time in yrlife, | finally felt like a human
being. | have come to love this country and | nalv Australia home. With the
Australian government's permission, | would like¢main in Australia for the rest of
my life and | also pledge my allegiance to thisrow (sic).

The applicant was interviewed by the delegate fioenDepartment [in] November 2011
During the interview he reiterated and expandedismwritten claims.

[In] November 2011, the delegate refused the apfitin on the basis that the applicant is not
a person to whom Australia has protection obligetifor the purposes of the Act and
Regulations.

Infor mation given to the Tribunal by the applicant
Application for Review

The applicant lodged an Application for Review [D¢cember 2011. A copy of the
Department's Decision Record was lodged with thieunal at that time.

I nvitation to Hearing

[In] March 2012, an officer of the Tribunal wrote the applicant advising that the Tribunal
had considered all the material before it relatmthe application but it was unable to make a
favourable decision on that information alone. @pglicant was invited to give oral

evidence and present arguments at a hearing Girtibenal [in] April 2012. The Tribunal
received a response to the hearing invitationNiajch 2012.

[In] April 2012, the Tribunal received a writteragtment from the applicant as follows:

My name is [name. | was born on [date] in [a ceitaggion in Xinjiang province (we
call this place Eastern Turkistan) of China. | anting this statement in support of
my application to the Refugee Review Tribunal (RRT)

| came to Australia [in] July 2009 on a studentvégd | made my Protection Visa
application to the Department of Immigration antizénship (DIAC) [in] August
2011. My application was refused by the departrfmn¢arious reasons [in]
November 2011 -



| need to note that, when | made my applicatioBtaC, | did not receive any help
from a professional person. So, | really didn'twnehat things in my life would be
more appropriate to mention in my application.dgared my application by myself.

First, I would like to mention other things thaplpgned to me while | was in China,
which | didn't write in my statement to DIAC, aditin't know exactly what things in
my life would be important for my application.

| studied my middle school education in the citydwn 1] for about 3 years. It was
a boarding school, and | was allowed to visit myifg only 15-20 days a year.

In normal schools there are two main holidays fitis€ one is a 3-week holiday in
winter and about 1.5-2 months holiday during theser, depending the grade of the
student. But in our school, we had only the suminadiday for 15-20 days.

Normally school start in the first day of Septembach year; but some schools have
compulsory military training at the beginning ofaye3, like my school. The military
training lasts for 15 days. This period may chainge school to school. By law,
military training is not compulsory, but who wowd@ply the law properly in China.

| was asked to do military training in the begirmof year 8 from about [August]
2006 till about [15 days later in] August 2006. Thleinese soldiers used to treat the
Uighur students in an abusive manner. For exantipdg, used to force the Uighur
students, including me, to stand in attention pasibalf an hour more than the
Chinese students. One day, | asked the soldiertihiighurs had to stand longer
than the Hans, and the soldier hit me on my badknaylegs using his belt and told
me that, | should only obey what was told to me eWwhwas hit, | was in severe pain,
and | started crying. The soldier then asked nshtd up in a rude manner, and
forced me to do push-ups for 50 times. After | almbut 30 times, | couldn't continue
anymore and collapsed on the ground. The soldaeki me on my body, and yelled
at me to continue. | was very tired and | collapagdin after about 10 times, and he
kicked me and told me that | wouldn't be given fomadess | completed 50 times.
When | finished | was in extreme pain and tiredribgithe 15 days of training, they
abused and beat Uighur students several timeshéythave not done so to any
Chinese student.

My school was a junior high school named [Townify blo 2 Middle School. There
were 41 students in my class. About 11-12 of thdestts were Uighurs. The
language of instruction was Chinese. We were neh@lowed to speak in our
mother tongue in the school buildings, even dutiteggbreaks. If one spoke during the
class time, then the teacher would make that pestsord against the wall, his/her
nose touching the wall, and keeping the handstém&bn position for about 40
minutes to 1.5 hours, depending on the teacharstéident spoke in the Uighur
language during the break time, then the studentduvoe forced to sit in the office of
the teacher and write a sentence such as 'l wiliatoin the Uighur language at
school again’, for 50 to 500 times, depending entd¢lacher. If one does not write the
sentence in the given time, or refuses to do &y @re beaten by the teacher using a
wooden ruler.

Such a thing happened to me as well. The clasadgsas{’.15, and then there is
morning exercise for 15 minutes, then breakfasB8fbminutes and half an hour



break, and then the classes begin. Classes staBMtand continue till 1.45pm. Then
we have recess till 4.00pm (eating and resting)tiffileen we start the afternoon
classes, which last till 7.30pm. Then we have dirninee till 9.00pm, and then do
self-study from 9.00pm till 11.00pm.

| was in year 8 (in about December 2006). It wdsreethe self-study time, and | was
in the class with my [friend], and we were talkigtween us. As the teacher entered
the Class, she came towards me and my [friend]aakdd us to follow her to her
office. Our teachers were all Chinese and at theg bur teacher was [name]. She
said that she was told that we were talking inUighur language, and asked us why |
talked in the Uighur language. | said : 'l am splwt it is my mother language; why
is it wrong to speak in my mother tongue even dytire break time?.' Then the
teacher said, according to the rules, we were adbiw speak only in the Chinese
language at school. Then I told her that, there neasuch a written rule among the
school rules. At that point, she hit me on my faoed held my hair and shook my
head, and said things like: "you stupid bastarel rtie is rule, whether it is written or
not, and you have to obey it'. | felt pain on mpd@nd face, and started crying. Then
she hit me on my hand with a ruler, and asked ndevanfriend to write the sentence
of 'l will not talk in the Uighur language at scthagain' for 200 times. Then the
teacher rang my mother and told her that, | waheying the school rules properly
and that | had some aggressive behavior, andtibgtwere not able to raise me
properly, | had to write that sentence 200 times,| lbelt extremely abused and
downgraded, because it is not easy for someonecipanot using their mother
language. After this incident, I tried to talk inymmother language secretly with my
friends to avoid more penalty.

It was [in] July 2009, and | travelled to Beijingttvmy father, as | would be leaving
China the next day. Naturally we needed a plaspénd the night. My father and |
went to a hotel. My father asked if room was addddor one night, and the
receptionist said yes. Then he asked to see onalis, and my father provided our
ID cards. As soon as he saw that we were Uighersald: 'sorry we have no room
for you'. Then my father said that, he told us thaim was available just a few
minutes ago. The receptionist then said: 'then®igoom for you, that is it; just leave
the hotel at once'. We were both shocked.

Then we tried two more hotels, and same thing haggbén both of them. My father
and | had to spend the whole night at the airpen | was in Kuqgar, | used to hear
from the people that, Uighurs travelling to innarts of China usually wouldn't be
given a hotel room to sleep. | used to think theadgde were exaggerating, but | saw
with my own eyes that it was true.

How | obtained my passport

| was expelled from my school in March 2008. Afteis, | believed that | wouldn't

be able to live freely and without problem in ChiMy parents were also thinking the
same. So, they decided to get me out of China.athef made an application for a
passport for me in about July 2008, and | couldggpassport only in June 2009.
This itself shows how the Uighurs are treated ley@hinese authorities. We also had
to provide documents from various government depamts, such as the police
station, the security department, the religiouaiegfdepartment etc. My father had to



go to the police station many times for about twanths in order to get a signature
from them, regarding my passport application.

Some people can never get a passport, while soopepean get by paying bribes
etc. But the Chinese people can get passport it padod of time, and without any
problem.

Then my father found an [agency] to apply for awis Australia. The agency did all
the paper work and made a visa application witlaypassport. Finally, | got my
passport [in] June 2009 and sent it to Beijing, iehtbe main office of my agent was.

Why | applied late for Protection Visa

| arrived in Australia [in] July 2009. When | carhere, | didn't have much knowledge
of protection application and | didn't know howwanere | could make an application
for protection. | was studying in [an] English Sohand living in home stay in
[Suburb 3]. | started meeting Uighurs in about Sefliter 2009. It was about February
2010 and | heard that people could stay in Austradi refugees. Then | started trying
to find out where and whom | should approach. Atulthat time, my mother came

to Australia for a short visit, and returned to i&hi

After she went back to China the local police apphed her and questioned her. She
was asked about what she was doing in Australiat she told me while she was
here; and what | was doing in Australia, which mgther answered, Then they
forced my mother to call me back to China, to prthat, | didn't betrayed China. So,

| went back to China [in] July 2010 to save my pdsdrom problem with police.

When | went back to China the police found me anfitst day and asked me
guestions such as what | was doing in Australiaatvidind of people | was meeting
with; whether | joined any organization; and whethlenew anyone who talked
against China. | told them that | was a studentlahd not join any organization.

After 3 days they came back again and questionedgam. They asked me to think
about and tell them what the Uighur people weraglan Australia; how often they
were meeting and where they were meeting. | did@tv much about the Uighur
community in Australia at that time, so | told thémat | didn't have any knowledge
of Uighurs in Australia.

When | was leaving China [in] July 2010, | was wedrat the airport to watch my
mouth and not to say bad things about China.

After | came back to Australia, | was trying to &pfor protection. We went to school
camping in [suburb] in August 2010, and | got sicking the camping, and my
temperature was as high as 41 degrees. | was taktre] hospital by ambulance,
and | stayed there for two nights. Tests showetlithad [an infectious illness]. | was
advised that, | should rest for about two months, someone should take care of me
during that time. My school advised me that, it Wddoe better for me to spend that
time with my family, as no one could look after here. So, | had to go back to
China again [in] September 2010, and | came bad&ugiralia [in] November 2010.



At that time, | didn't have a place to live. | stdyin my friend [Mr A]'s place for

about one week. But his cousin was also living with, and the place was not
suitable for me to stay. So, | had to spend sormletmn the internet cafe named name
and address] in Sydney. There were even timesltipént the nights at [name] (3
nights) and [suburb] (one night) train stationss@&lmy school asked me to prove that
| was OK health wise; so | had to do health checkaell.

After my friend [Mr A]'s cousin went back to Chinlanoved in to [an address in]
[Suburb 4], [in] November 2010. Then | was ablatart my application for
protection. | didn't know how to make my protectiogsa application, so it took me
long time.

Because of the things that | mentioned above, Inasble to apply for protection as
early as | wished.

About my mother:

My mother is a religious person, and she secretygtes her religious duties at
home within the secrecy of our home. But when #stifig month of Ramadan
comes, she does fast secretly, but if her workpdautieorities check on her or invite
her for a lunch etc, she has no choice, but eat,dar to avoid penalties, which could
include monetary fine, non-payment of salary faresal months and the annual
bonus. If one repeats such practice, then the atidsocan terminate the employment
of the person.

My mother became a member of the Communist Paotyh@cause she believes in
the communist system, but because she had to béenémorder to be able to work
in her position to make livelihood. As human beings need food, clothing and
shelter to live, and my mother had to work to pdevior the family. She does not
believe in or support communism, because it isskstem, that invaded our country,
and destroyed our culture and freedom.

Also, the case Officer stated in my decision redbed: "At interview the applicant
stated that he was a child of six years of agbeatiine of this event which is
inconsistent to the fact that the applicant was lof{year], therefore the applicant
was [a different] age at the time."'

| mentioned during the interview that the incideappened in [a certain year], which
means that | was [age] years old. At that time $ wayear 6, and | made a mistake. |
should have said | was in year six, rather thamas 6 years old'. | apologize for that.

| also would like to note that, | am very stresaad depressed due to my fear of
going back to China. | cannot sleep or eat propary | am socially not active like
before and | cannot concentrate on things thatlikeéd could do before.

My activities in Australia

After coming to Australia, | attended several atig, which | wouldn't be able to do
in China. Because the Chinese authorities reganid activities as separatist, or
religious extremist activities. My activities are fallows:



a. | was able to fast during the months of Ramaddine years 2009, 2010 and 2011,
and | attended the Eid prayers for each Ramadan.

b. | have been able to practice my daily religiduses freely. Also, | was able to
attend Qurban Eid prayer and activities, includimgeting with other Uighurs and
visiting families.

c. | have been able to attend the Friday prayemsoatjue during the school holiday
periods.

d. | have attended meetings three times organig¢d bighur community group],
where we learned about the Uighur history and eligion. | attended those meetings
twice at [an address in] [Suburb 4]; and once diffarent suburb]. About 15-30
people attend our activities. | am very happy terat those activities, as | am able to
learn my nation's history and my religion. | wirtinue to attend those activities.

Also, | believe that the case officer treated ma mide manner. | felt under pressure.
She didn't talk in a quiet manner. When she dithdt my answers satisfactory, she
raised her voice. | was scared and | was shakingglthe interview; so much that
my voice was shaking and | felt very nervous. Tdas be observed from the
interview CD. Also, my friend [Mr A] was there dte interview, and he can give
evidence about this. | have applied for protechenause | went through difficult
times in China. | was treated inhumanely and | mésgreated and discriminated
against by the Chinese authorities. | was alsoelpeahd verbally abused. In China it
is not possible to talk freely in front of a goverent person. All this happened to me
as a child. This is my background. So, it was r@slydfor me to adapt the free
environment of Australia, and behave as a freegpelSo, | felt under pressure most
of the time during the interview

What would happen to me if | go back to China

| was mistreated, discriminated and beaten dueytethmic and religious background
during my life in China. If | go back, | would contie to be exposed to more
mistreatment, discrimination and abuse by the Garaithorities as it happened to
me before, due to my Uighur ethnicity and Muslinchkground.

On top of that, | believe that | would be exposedliuse and mistreatment due to my
activities in Australia, which | mentioned abovéelieve that they would detain,
guestion, beat and imprison me due to my activitiesustralia.

| believe that my identity would be at risk, if ® ¢pack to China, As an Uighur and a
Muslim, | would like to live my life according to yrethnic, religious and cultural
identity. But there are severe assimilation posicgiemy country by the Chinese
authorities, and it is impossible for me to keepidentity in the current political
environment.

Finally, | need to say that | am extremely scamedd back to China, and | would
greatly appreciate if the Australian Governmentldquotect me against the Chinese
authorities.

At the hearing [in] April 2012
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Theapplicant appeared before the Tribunal [in] ApfIL2 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Uighur and English languages.

The applicant was represented in relation to thiveby his registered migration agent.
The evidence of the applicant is summarised asvili

He stated his name and stated that he is not kibgpvamy other name. He was born in East
Kurdistan [date deleted: s.431(2)].

He is a citizen of China and is not a citizen of ather country. He does not have the right to
live in any other country.

His mother lives in [Town 1] and his father in UrgmHis mother works in [Town 1]. His
father spends some of his time in [Town 1] anddmaetimes visits his parents in Urumgqi.

His father runs a private business with some figetids related to [employment details
deleted: s.431(2)]. He started this business inaP008. Before that he was unemployed.

He stated that when his father returned from Méwcwas accused of being a religious
person so he could not find a job. He was unempldsgm 2005 to 2008. Prior to that his
father worked as a [occupation and company delstd81(2)].

His mother works for [company deleted: s.431(2)le & a senior officer and is in charge of
a small team. She was doing this job prior to IniknbHis mother is a member of the CCP.
He was unaware of how long she had been a member.

His brother lives in China. He is unemployed.

He went to school in China and studied up to [stlear deleted: s.431(2)]. He left school
during school holidays to come to Australia. Thieat he went to was not a boarding
school. He then stated that he stayed at schaol 8onday afternoon until Friday afternoon.
He did this every weekend.

In China, the school year began [in] Septembeneyear. In December they had winter
holidays and returned to school in January. Thersteemester ended in July. He stated that
most schools that 15 days summer holidays. Indiied they had 20 days because they had
to do military exercises.

He travelled to Australia on a Chinese passportiwviias issued in his name. This is his first
passport. When asked whether he had any probleitirsggleis passport, he answered yes.
His father started the application in July 2008e Tinst few months were spent preparing the
documents. When they took the documents to thegpéssffice they were told that they
needed three other signatures from three otheresifiThey obtained two of the signatures
through bribery and it took about one month to wbtiaem. The last signature took two
months. When they returned to the police statiey there told that they were busy. It took
about two months further.

He came to Australia on a Student visa. He hadyantan China to organise his visa. His
visa was issued [in] July 2009. It expired [in] Mar2012. He travelled to Australia on his
own.
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He left China from Beijing. He had problems at #iport. He stated that they had to stay in
a hotel in Beijing for one night prior to his depae. He and his father went to a hotel and
asked for a room. The receptionist said they hamben and then asked for their ID cards.
When the receptionist saw his ID and that he widgyhaur he said they had no rooms.

When the question was repeated, he stated thag aheck in other passengers could leave.
He was searched and his shoes and belt were iesgp&¢hen he was trying to get the last
stamp to leave the officer saw from his passpat tie was from Xinjiang and asked him to
stop. Another man in a police uniform took his passaway. He was questioned for about
45 minutes. He was asked why he was going to agioeuntry, if there were any people in
that country that he knew and if he was planningaime back. They then returned his
passport and he was allowed to leave.

He first arrived in Australia [in] July 2009. Heltially lived in a home stay in [Suburb 3] for
about 5 months. He then moved to a different haiayeis [a suburb] where he lived for 7
months. He went to China and returned to the saldeeas.

He went back to China because he became sick. etoirn to Australia he spent 2 weeks
staying with friends and then at internet cafes taaith stations. He then moved to his current
address in [Suburb 4]. On his return from Chinaligdenot go back to his previous address
because the owner had new tenants.

He is now with a friend named [Mr A]. They rent [apartment. He initially stated that there
are some other people there as well and then dtaéthere is no one else there. Their rent
is $330.00 per week. His friend sometimes helpstbipay the rent.

He first obtained immigration advice in Australiéea his application was refused by the
Department.

On his arrival in Australia, he [studied English]2009, He then started [a certain year in
high school] in 2010. He is currently [still in ligchool].

His commenced his first job in Australia in Febgua010. It was in [construction] and he
worked in [Suburb 4] and [Suburb 3]. He did thdt for 4 to 5 months. On his return from
China he obtained a [delivery job]. He did thatdoe and a half months. After that he did

not work and did not try to find a job. He felte¥sed and could not sleep at night because he
was afraid to return to China.

He is currently unemployed but is trying to fingbd. When asked how he can afford his
rent, he stated that he sometimes gets cash jabthanhelps to pay the rent. If he cannot
find a temporary job his friend helps him.

He contacts his family in China by telephone onergfew weeks. He last contacted them a
week ago. Since coming to Australia he has condduteUighur friends in China twice. He
does not have telephone numbers for his Chinemedsi They are commencing university
now. He last had contact with his Uighur friend<inina in January 2012.

He went to China [in] July 2010 and returned [18d@ter in] July 2010. He went back to
China [in] September 2010 and returned [in] Noven#4 0.

He lodged an Application for a Protection visa jxjgust 2011. He first found out about
Protection visas in February 2010. He heard alfmrhtfrom some Uighur people. He went
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to the office of the Department and obtained thienfo He prepared the written statement
himself with a dictionary as his English is notywgood. After he prepared the statement his
friend’s brother checked it for spelling mistakes.

He stated that everything he said in the Applicafar a Protection visa and his written
statement are true and correct. He did not wishake any changes to either of them.

When asked why he came to Australia, he statedcathatUighur he was abused by the
Chinese government and there was pressure orsgleloiple. He had to live without religious
freedom. He could not learn about the history efggople or their identity. He wanted some
place where he could live freely, learn about Insany and have religious freedom.

When asked how he proposed to do that when hieStwisa only allowed him to stay here
for a short time to study, he responded that bdierbecame aware of Protection visas he
planned to go to High School, university and retdrimen he stated that he did not want to
return. He wanted to study here no matter how lotapk and stay here after his graduation.
Being here he could learn about his religion amietidentity.

The Tribunal referred to his written statement® Department and asked him about being
expelled from school. He stated that he was exghélan school in March 2008 because the
school authorities found out that he was a MusWhen asked whether they were not
already aware of that as he was a Uighur, he statddhey found out that he was fasting at
school. Some other students could deny they wetaépbut he was caught by the
authorities.

He stated that during Ramadan towards the endloiiBey 2008 they were invited by
Chinese students to have lunch together. Sometimegscould refuse by saying they had
planned to have lunch with their classmates. Heagéed to have lunch with a teacher.
Because he was fasting he told the teacher he bthrech ache and wanted to go to the
dormitory to rest. He went to the dorm. It was gratyme and while he was praying someone
entered the room. It was his Maths teacher. Hishierakicked him while he was praying on
his carpet. He called two other students who dradig@ to the Principal’s office. They
telephoned his mother and told her that he had brpelled.

He was in a boarding school at the time. When asitexther he was expelled because he
broke the school rules, he stated that the Chigegernment banned students from fasting.
There was no written statement about this in Hi®sk He fasted because he thought it was
his duty. He thought they would not find out.

He then enrolled in [School] in [Town 2]. It wastraoboarding school. Uighurs were not
allowed to speak Uighur and Uighur students weteltowed to gather together. They were
in charge of cleaning the class room and were agkdd so by their teacher. When asked
why cleaning the class room was a problem, hedtasg only Uighurs were forced to do
that. The Uighur students in every class room weaharge of cleaning the classroom. They
were not allowed to leave school until they finidlodeaning. There were 5 Uighur students
in his class.

His parents decided to send him to a foreign cquntMay or June 2008. When asked why,
he stated that his experiences during his schigoiMere a signal that if you are a Uighur and
want to save your identity you will be abused aadehno freedom or future. His parents
decided to send him to a foreign country to hatit@ae. Since he was a little boy his mother
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told him that her generation could not enjoy a gand free life and they would try to give
his generation a free life.

When asked whether he practised his religion imghhe stated that he did so in secret. He
stated that while studying in [School] he prayed fasted at school. He practised his religion
in Australia by praying at home. If he has timegloes to the mosque for Friday prayers. He
is attending history and religion classes organisethe community here. He can go to the
mosque to pray for Eid. He can proudly say heMualim. He is managing to fast during
Ramadan.

He started going to the mosque in Australia fromftrst Friday after he arrived here. The
owner of his homestead took him to a [mosque]. éEsgo the mosque regularly during the
school holidays. During school if there are no nmggst or classes and he can leave early he
goes to the mosque.

He is currently living in [Suburb 4] and walks teetmosque. He used to go to the mosque in
[Suburb 4] by train. He last attended the mosqutherday before yesterday for the morning

prayer. The prayers are in Arabic. After the prayespecially on Fridays the Imam speaks in
Turkish. It is translated into English by otherghie mosque.

He does not speak Turkish or Arabic. He had sossoles on reading the Koran and can
recite some chapters from the Koran. When askedhieunderstands the prayers if he does
not speak Arabic or Turkish, he stated that Arabigsed during the prayers. When the Imam
teaches he uses Turkish and English.

Since being in Australia, he has attended the &stival prayers. There are Uighur
community activities like visiting families. Whernas time he attends those activities. He
goes to Friday prayer. He intends having Korandesgrom “a guy”. He intends fasting
during Ramadan. He has also gone to [Uighur classganised by the community.

He first attended a meeting organised by [a Uigtmmmunity group] in February 2012. The
next meeting was in late March 2012. The next wasarly April 2012When asked what
happened at these meetings, he stated that theyhvem a book about Uighurs. There was
then time for questions and a discussion. Aftes they contacted a professional Imam [via
video] and asked him some questions. The Imamga®&s them lessons in topics they are
interested in.

He first started meeting other Uighurs and visitiagpilies in September 2009 or October
2009. When he was living in [Suburb 3] he did na¢énmuch chance of meeting other
Uighurs. He attended a New Year’s Eve party orgahisy the Uighurs in 2010 and since
then has started to communicate with the Uighurroanity. He stated that it is part of the
culture to visit Uighur families especially duriigd. Besides that he and his friend [Mr A]
visit other Uighurs.

When asked what he thought would happen if hemetuto China, he stated that he would
have to give up his identity, religion and histadrle would have to follow orders and get
abused. Because of his activities in Australia ghtrhave much worse treatment if he
returned. He believes it will also affect his fayniThere is another possibility that he will be
arrested at the airport and disappear. Chineseig®lsay they are tolerant of all religions.
However, they do not want religious activitieswe tountry. They do not like people who
participate in these activities and think they against Chinese authority.
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When asked whether there was anything else he @iish&ay, he stated that he wanted to
clarify something he said during his interview witie delegate. He stated that he referred to
an event in [year deleted: s.431(2)] and said wieewas 6 years old rather than when he was
in Year 6.

He stated that he feels stressed. He has probleeysrgg at night. He cannot concentrate. He
hopes the Tribunal will forgive him if he made anistakes today.

When asked whether he had told the Tribunal evergthe wished to say, he stated that in
Year 8 they had military exercises organised bystttol. While they were standing they
were forced to do 15 to 30 minutes more than theé3le students. He asked a soldier
training them why they were doing it longer thaa @hinese students. He shouted at him and
told him to follow orders. He used his belt andhimh on his back and legs. He started to cry
because he was so scared. He was asked to dobopmsisHe fell down after doing 30 push
ups and was kicked in his back by the soldier. ldel@ more push ups and stopped. The
soldier told him they would not give him food uriig did 50 push ups. He finally did it. He
felt tired and was in pain.

The Tribunal asked the applicant’s migration ageiméther he wished the Tribunal to ask the
applicant any further questions and he answered no.

The evidence of [Mr A] is summarised as follows:

He stated that he lived in [Suburb 4] and has livele since late January 2010. He is a
student.

He is an Australian resident and has lived heralimost 3 years.

He is a friend of the applicant. He described thalamtionship as very close friends. He met
the applicant about 3 months after he arrived istfalia. They share a unit and have done so
since November 2010.

The applicant moved in with him soon after he nedarfrom visiting his family in China. He
then moved out when his sister came for a visiteWhis sister left, the applicant moved
back.

He has [a number of] bedrooms in his unit. Wheredskhy the applicant had to move out,
he stated that he was living with his brother astes When his sister visited she had to wear
a head scarf in the applicant’s presence becauser aéligion. They thought it would be
inconvenient for her.

His sister came for a visit in early December 2(8lfe left in October 2011. She is in Turkey
now.

He stated that he also applied for a Protectioa. \ls application was granted [in] 2009.
The applicant did not give evidence in his case.

When asked what he would like to say about theiegmt, he stated that they are good
friends. The applicant has some hardships now anddmts to help him. If he cannot afford
to pay the rent, he pays it himself. The appli¢ea® become strange and does not want to go
out. Sometimes when he talks about his family membe starts crying. Sometimes he
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thinks he has some mental problems. Compared to ey first met he is getting worse
psychologically. He thinks something is affectingnhmentally.

When asked whether the applicant had seen a daxctopsychologist to get some assistance,
he stated that he met the school counsellor ohsmtimes. He cannot afford to go to a
psychologist.

When asked whether the applicant has medical insarde stated that he does not know.
They do not talk about these kinds of things. Wasked whether he was required under his
Student visa to have health insurance, he statdit parents managed the visa for him. He
does not have any knowledge about the insurance.

When asked whether there was anything else he @ishgay, he stated that the applicant
needed help and he tried to help him.

The witness’ evidence was then concluded.
The further evidence of the applicant is summarasetbllows:

When asked whether he was attending school, heddfaét because of what happened his
parents cannot support him and the school stoppedihe week before the holidays. As he
is on a Bridging visa he asked the Department aic&tion about going back to school. They
said there is some application he had to compteteescould go back to school.

He stated that he does not know who he can taldeéas under a lot of pressure. He is not
sure whether he should speak to his migration aggntold him he is trying to arrange for
him to see a psychologist free of charge.

He stated that he had medical insurance throughbdel previously but it has expired. He
does not have mental problems. He sometimes feelssed. He told his migration agent and
he said he would help him.

The Tribunal then informed the applicant that il iiformation before it which could be the
reason or part of the reason why it may have tonatihe decision made by the Department.
The Tribunal informed the applicant that this wagportant because it could lead to the
Tribunal forming the view that he is not a witne$sruth and this could result in the
Tribunal coming to the conclusion that he is natfagee. The Tribunal informed the
applicant that if it came to this conclusion it idbhave to affirm the decision made by the
Department. This would mean that his applicatiotheoTribunal would not be successful
and he would not be entitled to a Protection visa.

The Tribunal informed the applicant that it woutti/ese him of the relevant information and
give him the opportunity to comment on or respanthe information. The Tribunal also
informed him that he was not obliged to commenborespond immediately and could seek
additional time to do so.

The Tribunal noted that during his interview witletdelegate [in] November 2011, he was
asked about incidents he had experienced duringGhyears he attended school in China.
The delegate noted that he had referred to 3 intsd&irst, when a group of 5 or 6 Uighur
students were standing together talking and thehexareported them to the Principal.
Second, when the Maths teacher caught him prayitigel dormitory and reported him to the
Principal. Third, when he made a mistake in a Matteam and the teacher referred to it in
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front of the whole class. The delegate asked hiratldr there were any other incidents. He
stated that there were others but that these thcaents had the most significant impact on
him.

In his written statement to the Tribunal receivedtgrday he referred to two further incidents
at school in 2006. The first incident was whenacher caught him speaking to another
student in Uighur. He claimed that when he spokehgteacher hit him on his face, grabbed
his hair and shook his head, swore at him, the ipanis face and head made him cry, hit his
hand with a ruler, made him write out a sentend®titfies and then complained about his
behaviour to his mother. The Tribunal expressedriée that it would think that this

incident would have been quite traumatic for agparof the applicant’s age].

The second incident he referred to in his stateneetite Tribunal was at school in August
2006 when he did 15 days of military training. Ha&iroed that a soldier hit him on his back
and legs with a belt until he cried, forced himdto50 push ups, kicked him, yelled at him
and threatened not to give him food until he diel pash ups. The Tribunal expressed the
view that it would think that this incident woul@ve been quite traumatic for a [person of
the applicant’s age]. However, he did not menttaa in his original statement to the
Department. He did not mention it to the delegatend) the interview even though she
specifically asked him if there were any other decits.

The applicant responded that he wrote about tlmadants in his application. When the
delegate asked him if there were any more he ssduyt that these three were very
important to him. He stated that he was expellethfschool with only 3 months left for [that
school year]. Because of this he did not do angtinrong in [this school year]. He just met
his friends to say goodbye. In his teacher’'s miadvas a terrorist. He stated that this
happens a lot to every Uighur in East Turkistan.

He stated that when he was preparing for the hgdnis migration agent asked him if
anything else happened. He told him that everytingportant. That is why another
statement was prepared and sent to the Tribunaaphéefore the hearing. He had to meet
his migration agent several times. They had tokseaeral times because he could not take
the bad memories.

The Tribunal noted that during the interview witie tdelegate [in] November 2011 the
delegate discussed with him country informatiorCtnna and particularly the information
that children under 18 years are not allowed tatma their religion in public places or
attend mosques in Xinjiang Province. He respontathe had never prayed in public places
and only prayed in his dormitory. This is inconsigtwith his written statement to the
Department that [in a certain year] he went tortfesque and as he entered the mosque he
was grabbed by a man and taken away.

The applicant responded that he was in Year that [fear]. Before that he did not attend
Friday prayers or morning prayers. He only weriig He had done that previously and did
not have a problem. He did not know why he was katitat year. After that he never prayed
in public. Even in his dormitory, he prayed aftee bthers left.

The Tribunal noted that during the interview witie tdelegate [in] November 2011, the
delegate asked him what religious activities he waslved in in Australia. He stated that he
prayed daily at home and went to the mosque ini8u#] every Friday. This is inconsistent
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with his written statement sent to the Tribunaltgefay in which he stated that he only
attended Friday prayers at the mosque during theottoliday period.

The applicant responded that when he went to tieeview he was in [a certain year in high
school]. On Fridays he finished school at 11.00arheshad time to go to the mosque. In [his
current high school year] he finishes school abam. Prayer is half finished by that time so
in [this school year] he can only go during schuoalidays.

The Tribunal noted that during the interview witie tdelegate [in] November 2011 he stated
that when he returned to his hometown in Chingthiee came over a few days later and
asked him questions about his life in Australiahigwritten statement sent to the Tribunal
yesterday he stated that when he returned to Gidaly 2010 the police questioned him on
the first day he got back. He claimed that theytteturned after 3 days and questioned him
again.

The applicant responded that he did not mentiofiitbietime because when he was at the
airport the police at the airport asked him questithere. The police then came to his home a
few days later.

The Tribunal noted that during the interview witie tdelegate [in] November 2011 he was
asked what activities he was involved in in Ausérélesides going to school, praying and
working. He stated that he read books and playedjtitar. He stated that he did not want to
communicate with too many people as it could imgachis studies. In his written statement
sent to the Tribunal yesterday he claimed that Betsother Uighurs, visits families and has
attended three meetings organised by [a Uighur camitsngroup].

The applicant responded that at the time of thervigw with the delegate there were no
[Uighur] classes. They started after November 20l stated that once a year at Eid and
Ramadan, after they pray, they visit homes. Becaus#y happened once a year he did not
think it was important and did not mention it as thterview with the delegate. He did not
want to talk to other people so he said it woutérirupt his studies. He then realised that if
he did not talk to people he would not talk at all.

The Tribunal informed the applicant that it had satoncerns in his case. The Tribunal noted
that he voluntarily returned to China twice. Onleaccasion his passport was not
confiscated and he was not stopped from leaving&hihis is inconsistent with his claims.

The applicant responded that he did not voluntaetyrn to China. On the first occasion the
police forced his parents to ask him to return bhin@. He does not know the reason. His
mother called him. On the second occasion he goinfectious illness] and there was no one
who could take care of him. There were two childaehis homestay. He spoke to his school
and was advised to return home if there was nondreecould help him.

He stated that the advice he received from theitadspas that he had to lie down for 1 ¥
months or else he would have problems with hig li¢ that time he did not have much
contact with Uighur people. On each occasion theé&de police warned him to watch his
mouth and what he said in Austrlaia. On the figtasion they checked his passport and
checked his suitcase. On the second occasionktiémger and they took everything out of
his suitcase. He will be arrested because of higitkes in Australia. The Chinese do not
want these activities for the Uighurs.
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The Tribunal informed the applicant that it had @emms about his delay in lodging the
Application for a Protection visa. The Tribunal @edtthat he came to Australia [in] July
2009. He lodged his Application for a Protectiosavjin] August 2011 which was over 2
years later. The Tribunal noted that this was ooststent with someone who came here to
escape persecution and to live a free life here.

The applicant responded that when he lived in [8uBlihe did not have much chance to
meet Uighur people. He heard about refugees inuagp2010. When he tried to find out
more his mother told him she was coming to Ausdragdivisit him. He thought it would be
dangerous for his mother if he lodged an applicatio

When asked when his mother returned to China,dtedsthat she returned one week later in
April 2010. The day she returned the police questibher about what she did and what he
was doing. They asked her why he had not returmé&htna. That is why he returned to
China in July 2010.

When asked why he did not lodge his Applicationdd?rotection visa when he returned
from China, he stated that there was no one tolhnelpHe got a temperature at the school
camp in August 2010. The doctor had him do a blestdwhich showed that he had [an
infectious illness]. When asked why he did not sbsmme immigration advice, he stated
that he did not know how to do it. They heard thate are spies and did not talk to each
other about such things.

The Tribunal informed the applicant that it foundifficult to accept that his best friend
applied for a Protection visa and he did not knbe it particularly as they lived in the
same house. The applicant responded that whendmsls cousin left he moved in. When
his cousin returned he moved out.

He stated that he obtained the form and answegredubstions on the form. It took him two
months to write the written statement. He stated wWhen he arrived in Australia he thought
that the way for him to stay here was to keep shgdyWhen he found out about refugees in
2010 there was no one to help him.

The Tribunal informed the applicant that it wasoatencerned that he waited until his
Student visa was getting close to expiry beforéodged his Application for a Protection
visa. The applicant responded that that was whesohmpleted his application. He did not
think about his Student visa. He repeated [a yéde]thought he could get a Student visa for
another year.

The Tribunal informed the applicant that under R@) it was required to disregard his
conduct in Australia when assessing whether heahaelll-founded fear of persecution
unless satisfied that it was otherwise than forpiimgose of enhancing his claims to be a
refugee. The Tribunal noted that he must satisyTihibunal that his attendance at religious
and/or cultural activities in Australia was otheswithan for the purpose of enhancing his
claims to be a refugee.

The Tribunal noted that he came to Australia in@20@ was only after the Department
refused his Application for a Protection visa thatstarted getting involved in activities in
Australia. The applicant responded that he prayelfasted because he wanted to and
because he could not do it in China. He went to &%an and Eid before he lodged his
Application for a Protection visa. He did not mentit. The classes started last year in
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October and November 2011. If he did not want tatdend them he would not have. He
attended them because he wanted to.

The applicant’s migration agent’s submissions aramearised as follows:

He stated that when he met the applicant he wagemgtwilling to talk about [the Uighar
classes]. He asked him questions. He was very lingvib give names especially the person
who was doing the video link. He asked if he hadite that information. He told him that if
he was asked questions and did not answer thewuitdwot help him. He is the applicant’s
migration agent and he had difficulty giving hinathinformation.

The hearing was then concluded.

[In] April 2012, the Tribunal received a letter inathe applicant’s migration agent requesting
a further three weeks to provide the Tribunal veitRsychological Report on the applicant.
[In] April 2012, the Tribunal informed the applidgmigration agent that an extension of
time had been granted until [May] 2012 for a Psyotical Report to be submitted to the
Tribunal.

[In] May 2012, the Tribunal received a letter fréine applicant’s migration agent requesting
a further three weeks to provide the PsycholodgReglort. On [the same day] May 2012, the
Tribunal informed the applicant’s migration agemitta further extension of time had been
granted until [a certain date in] June 2012.

[In] June 2012, the Tribunal received a letter fribva applicant’s migration agent enclosing a
written statement from the applicant dated [Jul@d]2and a letter from [Mr B] dated [May]
2012. In his statement the applicant stated th&iasenot been able to obtain a Psychological
Report as yet. He claimed that he does not havérhecial resources to pay a private
Psychologist and has been waiting to be intervielmed Psychologist from [a trauma
survivor’'s centre] but has not been interviewegets He also stated that he continues to
practise his religion freely and attend classesmmisged by [a Uighur community group].

The letter from [Mr B] indicates that he organis&ssses for young Uighur people to learn
about their history and religion. He confirmed ttied applicant has been attending the
classes. He stated that he believes that the applould face severe abuse, mistreatment
and discrimination for participating in these aitids and he would be beaten, tortured or
imprisoned if he returns to China.

INDEPENDENT COUNTRY INFORMATION
The situation of Uighurs in Xinjiang Province, Cain
The Tribunal has considered the following Reports:

US Department of State 201Qountry Reports on Human Rights Practices for 20Thina
(includes Tibet, Hong Kong, and Macau)

US Commission on International Religious Freedorh12@nnual Report 2011 — People’s
Republic of China
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Amnesty International 2009ighur Ethnic Identity under threat in ChipApril, ASA
17/010/20089.

Amnesty International 2010Jtistice, Justice”: The July 2009 protests in XingaChina
July, ASA 17/027/2010.

Human Rights Watch 200Bevastating Blows: Religious Repression of UigharXinjiang,
April, Vol. 17, No. 2(C).

(http://www.hrw.org/sites/default/files/reports/xiang1009webwcover. pylf

Human Rights Watch 2009yWe Are Afraid to Even Look for Them”: Enforced

Disappearances in the Wake of Xinjiang’s Protests
(http://lwww.hrw.org/sites/default/files/reports/xiang1009webwcover.pif

Freedom House 201Ereedom in the World 2011 — China
(http://www.freedomhouse.org/template.cfm?page=228y2011&country=8016

Monitoring by the Chinese government of Uighurdustralia
Department of Foreign Affairs and Trade

In November 2010, the Department of Foreign Aff&irsrade (DFAT) repeated earlier
advice it had provided that “it is likely that Clese authorities seek to monitor Uighur groups
in Australia and obtain information on their mengbep and supporters.”

(Department of Foreign Affairs & Trade 20IDFAT Report No. 1205 — China: RRT
Information Request: CHN37428 November)

....... China regards separatist activities (eg callirgdimjiang’s independence from China)
as criminal, regardless of whether the person w&hina or in another country when he or
she carried out such activities. In determining iduastitutes separatist activity, China does
not make a significant distinction between non-emtlpolitical calls for Xinjiang
independence and advocacy of violence (althoughatter would likely attract more severe
punishment).

If the Chinese authorities establish that the pehss been in contact with any of the four
East Turkistan organisations which China consitiefse terrorist organisations (the East
Turkistan Liberation Organisation, the East Tukistslamic Movement, the World Uighur
Youth Congress and the East Turkistan Informatientf®), it is likely that the Chinese
authorities would consider that the individual bagn involved in criminal activities. The
use of “East Turkistan” in naming an organisatiayuld be perceived by China as indicating
that an organisation has separatist intentions.

(DIMIA Country Information Service 200&ountry Information Report No. 06/18 — China:
Return of Australian Uighur Association Memhgsourced from DFAT advice of 26 May
2006) — CISNET China CX154325)

Sydney Morning Herald

In July 2009, Beijing was reported to have “cakedthe Chinese diaspora to unite around
the Communist Party on the basis of ‘blood lineagel to spread the ‘truth’ about
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separatism in Xinjiang.” It was also reported timstitutions such as the United Front
Department, the State Council's Overseas ChinetarafOffice, Chinese embassies and
consulates and the Ministry of State Security vadir&responsible for organising and
monitoring overseas Chinese business, studentiraljltnedia and political networks.”

(Garnaut, J. 2009, ‘Rally around flag, China tdilsspora’,The Sydney Morning Hergl@7
July — CISNET China CX233958)

FINDINGS AND REASONS

The Tribunal finds that the applicant is a citizdrine People's Republic of China based on
his evidence and his passport, a copy of whictefserke the Tribunal, and will assess the
claims on this basis. The Tribunal finds that thplEant is outside his country of nationality.
There is no evidence before the Tribunal to sugtpsithe applicant has a legally
enforceable right to enter and reside in any cquoitner than his country of nationality.

When assessing claims made by applicants the Tailmaeds to make findings of fact in
relation to those claims. This usually involvesaasessment of the credibility of the
applicants. When doing so it is important to beamind the difficulties often faced by

asylum seekers. The benefit of the doubt shoulgivEn to asylum seekers who are generally
credible but unable to substantiate all of thearrak.

The Tribunal must bear in mind that if it makesaalverse finding in relation to a material
claim made by an applicant but is unable to makefthding with confidence it must
proceed to assess the claim on the basis thagfttpbssibly be true. (S&4IMA v
Rajalingam(1999) 93 FCR 220).

However, the Tribunal is not required to acceptriically any or all of the allegations made
by applicants. Further, the Tribunal is not reqdiit@ have rebutting evidence available to it
before it can find that a particular factual agearby an applicant has not been made out.
(SeeRandhawa v MILGEA1994) 52 FCR 437 at 451 per Beaumor&elyadurai v MIEA &
Anor (1994) 34 ALD 347 at 348 per Heerey J &upalapillai v MIMA (1998) 86 FCR 547.)

In dealing with this application, the Tribunal fsydbn the evidence before it, that the
applicant is of Uighur ethnicity and that his rédig is Muslim. The applicant’s claims for
protection are based on his Uighur ethnicity arsdréligion. He relies on several incidents in
China to support his claims.

The Tribunal generally found the applicant to exible witness although the Tribunal
formed the view that the applicant exaggeratedeamblellished some of his claims. The
Tribunal accepts that the applicant’s account efréstrictions on his practise of his religion
and expression of his culture are consistent vighimndependent country information referred
to above in relation to the Chinese governmentlgigs towards Uighurs and the severe
discrimination experienced by Uighurs for reasoinheir ethnicity and religion.

Whilst the Tribunal accepts that the applicant téiiculties at school in relation to the
practise of his religion, speaking his mother tangssociating with other Uighur students
and being expelled from school for reasons of thigieity and religion, the Tribunal is not
satisfied that it amounts to serious harm as défines.91R(2) of the Act. The Tribunal
therefore finds that the applicant did not expergepersecution on the grounds of race and/or
religion in China.
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However, the Tribunal is satisfied that there rea@ chance that the applicant will suffer
serious harm upon his return to China in the farabke future for the following reasons. The
Tribunal accepts, on the basis of the applicarts @and written evidence and the evidence of
[Mr B], that the applicant has been attending @assrganised by [a Uighur community
group] in Australia to learn about his history artigion. The Tribunal also accepts that the
applicant has been practising his religion in Aalsrincluding fasting during Ramadan,
praying, attending the mosque and meeting andngslidighur families.

The Tribunal is satisfied that the applicant hggauine interest in his own culture and
religion which he has sought to explore and pradtisely in Australia. The Tribunal is also
satisfied that the applicant was not motivatednigege in such activities to strengthen his
claim to be a refugee. The Tribunal finds thatdpplicant has engaged in religious and
cultural activities in Australia otherwise than fbe purpose of strengthening his claim to be
a refugee.

The applicant gave evidence that his mother vigiiedin Australia in April 2010. He
claimed that, on her return, the police questidmadabout what he was doing in Australia
and why he had not returned to China. He claimattits mother was “forced” to get him to
return to China and that is why he returned to @minJuly 2010. He gave evidence that
when he returned to China in July 2010 he was arexi on his activities in Australia. He
claimed that when he left China in July 2010 andé&ober 2010 he was warned not to say
“bad things” about China.

The applicant claimed that his activities in Austrare peaceful but the Chinese authorities
may conclude that he has been associating withudsgin Australia who are separatists
and/or terrorists and this would place him at ridke returns to China. This claim is
supported by [Mr B] who states that the applicaattendance at the [a Uighur community
group] would place him in danger of severe abuserithination, mistreatment, torture or
imprisonment.

The Tribunal accepts that the independent counfogrmation on China referred to above
indicates that the Chinese authorities monitor Urgtultural activities in Australia. The
Tribunal also accepts that, although the activitieshich the applicant is involved in in
Australia appear to be cultural and religious (@attman political), any involvement by a
Uighur in such activities may be viewed as involesnin a separatist organisation. The
Tribunal further accepts that the independent agunformation indicates that Uighurs who
return from other countries are often questioneahupeir arrival about any involvement in
separatist organisations.

The applicant has been questioned by the Chindbleréies about his activities in Australia
in the past. He was not attending the [a Uighurrmoomity group] at that time and was able to
convince the Chinese authorities that he had ntacowith Uighurs in Australia. The
Tribunal has serious concerns that should the egmtlibe subjected to questioning again, the
Chinese authorities would have no difficulty extinag information from him about his
involvement in Uighur activities in Australia.

The independent country information referred tovabiadicates that the range of treatment
of such persons varies and it is possible thaagpdicant may be treated more leniently given
his age. However, the independent country inforomadilso indicates that since the protests
in Urumgi in 2009 the Chinese authorities have lddmoverseas Uighur groups for what they
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described as “premeditated violentahd have implemented a crackdown on any perceived
dissidence. Accordingly, the Tribunal considerd thare is a real chance that the applicant
may be subject to some form of re-education thrdagbur and that his future education and
employment opportunities would be severely affected

The independent country information referred tovabiadicates that Uighurs have limited
employment opportunities and the Tribunal consideas any further restrictions on the
applicant would severely affect his ability to earhvelihood.

In considering the above factors cumulatively, Tnbunal finds that there is a real chance
that the applicant would be subjected to seriousl@mounting to persecution for reasons of
his ethnicity and religion if he returns to Chimethe reasonably foreseeable future.
Therefore, the Tribunal finds that the applicarg havell-founded fear of persecution in
China for reasons of his race and religion.

CONCLUSIONS

The Tribunal issatisfied that the applicant is a person to whorstéalia has protection
obligations under the Refugees Convention. Theeefoe applicant satisfiese criterion set
out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.

! Amnesty International 2010]ustice, Justice”: The July 2009 protests in Xanjg, China July, ASA
17/027/2010.



