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DATE DECISION SIGNED: 11 March 2008
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DECISION: The Tribunal remits the matter for reconsideratiotin

the following directions:

)] that the first named applicant satisfies s.3@&R
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the other named applicants satisfy
s.36(2)(b)(i) of the Migration Act, being the
spouse and dependants respectively of the first
named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who are citizens of Fiji, arrivadAustralia and applied to the Department of
Immigration and Citizenship for Protection (Clas&)Xisas. The delegate decided to refuse
to grant the visas and notified the applicanthefdecisions and their review rights.

[Information deleted in accordance with s.431 ofNhgration Act as it may identify the
applicani

The delegate refused the visa application on tkeslihat the first named applicant (hereafter
referred to as ‘the applicant’) is not a persowkmm Australia has protection obligations
under the Refugees Convention.

The matter is now before the Tribunal.
RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedréasons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being



outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have ariadffjuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.



In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s andTifileunal’s case files relating to the
applicants The Tribunal also has had regard torthterial referred to in the delegate's
decision, and other material available to it fromaage of sources. A hearing was held.

The applicant arrived (with his wife and family) Awstralia and applied for a permanent
visa. This application was refused by the DepartmBme applicant applied for a Protection
visa.

In written and oral submissions to the Tribunal #melDepartment, the applicant has set out
his claims and reasons for being a person to whastrAlia has protection obligations under
the Refugees Convention. These claims and reasapdersummarised as follows:

* The applicant is part European and part Fijian.

* He claims he has been persecuted by native Fijinakiding members of the Taukei
Movement) because of his part European origin audibse he supported the Fijian
Labour Party (FLP).

* He was very concerned about the treatment of tthi@hnpopulation in Fiji and the
attitude of the police and army in not protectihgrmh adequately. He also feared
similar treatment because of his part Europeandracind.

* From the late 80s there were “incidents” which mémeapplicant concerned about
his family’s future in Fiji but he did not feel cqralled to flee.

» Shortly after assisting some Indo-Fijians who wagng racially abused by native
Fijians, the applicant was pulled out of a vehlnyea group of men who attacked him
and called him names such as Indian lover and Kail(also spelt Kyloma), meaning
half-caste. He suffered injuries to his whole boflye incident was reported to the
police who took no action.

» While supporting the FLP, the applicant was assduily a couple of native Fijian
youths, inflicting multiple injuries to his bodyh€ youths shouted “Fiji is for the
Fijians” while assaulting the applicant. The apgticreported this assault to the
police. An officer called the applicant a Kylomadaasked him why he was helping
‘Kaindiya’ (Indo-Fijians) who should all go back badia.

* The applicant was hit by an object while invesiiggin intrusion into his home. The
intruders also smashed the applicant’'s homewarsvare heard by neighbours to
say that the “Indian lover” should be taught adess



» The applicant was verbally abused by members of #ukei Movement (an extreme
nationalist Fiji movement), one of whom shouteddgple like you Kailoma have no
country of your own, you are intruders.”

* The applicant was coerced into attending a meetirtige Taukei Movement (TM) He
was subject to further pressure to join the moveraeen though he opposed their
hatred of Indo-Fijians and their supporters.

» The applicant is afraid to return to Fiji becausddars the TM and other nationalist
extremists will make his life miserable.

» The applicant did not apply for a Protection visahis arrival in Australia as he was
advised by migration agents and others that ital@®st impossible for Fijians to get
refugee status.

At the hearing, the applicant affirmed that he éelgpersecution in Fiji for the Convention
reasons of his race and political opinion. The i@ppl’s representative added that the
applicant also feared persecution as a membepaftecular social group, namely ‘people of
native Fijian origin who openly sympathise with ilgxa Fijians.” The representative said that
the applicant did not attach significant weighhts raceper sg as a reason for his fear of
persecution; the key reasons were his politicatiopi and his being a (part) native Fijian
who openly supported the plight of Indo-Fijians eTdpplicant concurred with the
representative’s statement, observing that his dniaee was not a significant problem of
itself.

The applicant affirmed his written accounts of it@dents which led him and his family to
flee Fiji He said that he had left because hisHée become filled with fear and he believed
his life was in danger: he had been threatened {rtiares” by extremists from the Taukei
Movement, particularly when he was supporting thP He said that extremists had verbally
threatened to kill him while he was being physicaksaulted.

On the current political situation, the applicaaidsthat he felt that Commodore
Bainimarama was a good man and the interim govenhhea been good for Indo-Fijians.
The Tribunal observed that the applicant’s assessimgplied that he would face less risk of
persecution and more State protection from extremaisonalist Fijians if he returned now.
The applicant responded that he felt the threhtrtowas as great now as when he left. He
said that TM extremists were currently “lying lowiit that the political situation was very
fluid, adding that “anything could happen at amyef and “Bainimarama has a lot of
enemies.” The representative said that Bainimanaashated by indigenous Fijians,
including the tribal chiefs, and that his futureswaghly uncertain. He said that Fijians such
as the applicant who supported Indo-Fijians weeedlbject of particular hatred by nationalist
Fijians and were seen as traitors to the nativar-gause

The Tribunal noted that it had been a consideranle since the applicant left Fiji; was it not
likely that extremist Fijians who had previouslygatened him may have forgotten about
him? The applicant responded that his relativegwsél receiving threats directed at him by
TM extremists and other nationalist Fijians.

The applicant said that if he is forced to returiiriji he would still feel committed to the
plight of Indo-Fijians and would continue to worélically on their behalf, despite his
belief that his life would be in danger if he dm §he representative emphasised the



uncertainties in the political outlook; even if Bemarama carried out his promise to hold an
election next year, the current likelihood was #raiSDL government would assume power,
with attendant heightened risks of persecutionijiarfs like the applicant.

Country information
Current Political Situation

DFAT has stated that following the military coupDecember 2006 the political situation
remains unresolved and there has been a detenioiatihe rule of law. Since the coup
Commodore Josaia Voreqe (Frank) Bainimarama haaineah in control. In January 2007 an
interim government was announced with Bainimarameariterim prime minister.

Individuals in the cabinet were appointed by hird arcluded members of the Fiji Labour
Party (FLP). At the October 2007 Pacific Islandsders Forum held in Tonga Bainimarama
announced that he would go to the polls in the §itearter of 2009. A thirty-day emergency
rule was announced in September 2007 which hadajesed. In November 2007 there were
said to be plans to assassinate Bainimarama, seilitary officers and members of the
interim government Although it has been reported since the coup in December 2006
many people detained by the army were subject ysipal and mental intimidation, no
information was found in the sources consultedhentteatment Fiji Labour Party (FLP)
members and supporters, either by the governmeahedFaukei movement. The Taukei
movement is an indigenous Fijian movement estadidish 1987 and associated with the
coups of 1987 and 2000.

On 17 October 2007, Bainimarama made an underta&itite Pacific Islands Leaders
Forum in Tonga that Fiji would go to the polls hetfirst quarter of 2009 and that the
military would accept the outcome of the generatgbn. On 3 November 2007, he
announced that he would allow members of his im&overnment to contest the 2009
national election. However, the FLP does not supgoearly election until the electoral
process is “overhauled” (Burese, Maria 2007, ‘limelPM: Polls in 2009’Fiji Times 18
October.

No information was found in the sources consultedhe treatment of known FLP
sympathisers. However, within the interim governtrteere are FLP members. Mahendra
Chaudhry, the leader of the FLP and a former prmrester, was appointed the Finance,
Sugar Reform and National Planning Minister. Anotlygpointee, Lekh Ram Vayeshnoi,
described as a “long-time Fiji Labour Party stakyawas appointed Youth and Sports
Minister (‘Profile of Fiji's interim cabinet memb&r2007,Fiji Times 9 January.

In March 2007 DFAT advised, in the context of asp@erbeing a member of tB®gosogo
Duavata Ni LewenivanugsDL) [the main political party for native Fijialhs

Al. There are numerous members of the SogosogodbaayvLewenivanua (SDL) Party and
there were also many individuals who worked asmglbbfficials during the May 2006
elections. Post has no information to suggest, kewé¢hat SDL members or election
officials are being, or have been, specificallg&ed by the Republic of Fiji Military Forces
(RFMF). There have been many instances of haradsthezats, intimidation and abuse by
the RFMF, but these have been primarily targeteddagiduals who publicly expressed
opposition to the 2006 coup and/or the formatiodh actions of the interim Government,
rather than people who were simply SDL memberdemtien officials. In response, the
interim Government stated recently that it woukktaneasures to ensure there were no
further human rights abuses. Despite,tRisst notes there continues to be allegations of the



RFMF and police committing human rights abusesqaérly in relation to RFMF
involvement in standard policing issues (for examphrcotics, illegal gambling) as well as
against those critical of the RFMF and the inte@Bovernment. There would however, appear
to be limited risk at present to SDL members ofipglofficials who do not speak out

publicly against the interim Government or the REMF

The future prospects of the Bainimarama interim goernment

DFAT has noted that the political situation in FFgmains unresolved and there has been a
deterioration in the rule of law. It has receivededible information “ that the unresolved
political situation in the country could resultthhout warning, into outbreaks of violence and
in civil unrest particularly around Suva (DFAT 2Q07tavel Advice — Fiji 7 October (current
for 15 November 200 ttp://www.smartraveller.gov.au/zw-cgi/view/Adviégl — Accessed
15 November 2007 Attachment .

On Bainimarama and the situation in Fiji a Novem®@07 articles cites Associate Professor
John Henderson, a Pacific police expert from ChuitgrUniversity in New Zealand as
follows:

Bainimarama may have enjoyed the role of the ot@esman in Fiji who counts, but that
doesn’t mean he is not genuine in his stated dbgs;tsays associate professor John
Henderson, a Pacific politics expert from Canteyhlumiversity.

There is speculation the assassination plot all@ggmay be a diversion to buy more time
before Fiji holds elections. Bainimarama may halegdressured into confirming at the recent
Pacific Forum that elections would be held earl2@@9 a year earlier than originally
intended.

That may be insufficient time to fulfil his inteatis of instituting a one-person one-vote
electoral system and replacing a culture of g@fiohe of service.

While Fijians wait for evidence to support chargéan assassination plot, Bainimarama
would be wise to keep a constant eye on his owathfeat to his interim government comes,
it is most likely from within the military, says IHderson.

“I wouldn’t be surprised if a real attempt is madeunning a counter- coup. The military is a
very Fijian institution and not necessarily veryppg with Bainimarama’s commitment to
multi-racial Fiji” (Bainimarama puts patience ofifieople to test’ 200Mlew Zealand

Herald, 10 November Attachment 18

Lal writes the following in his August 2007 critigu
The question is: will general election be held wittine time frame stipulated by the EU?

There are those who are optimistic, but | have dkejots. The Fiji Labour Party has stated
that holding general election should not be thentrgis priority; getting the essential

electoral infrastructure right should be: condugtincensus, drawing up electoral boundaries,
educating the voters. Accomplishing these befo@®3fay not be feasible.

The interim Prime Minister has said on various stmas that the timing of the next general
election is a matter for Fiji to decide, not foetimternational community to dictate. The
‘clean-up campaign’ should be seen through to cetigsl. Then there is the so-called
‘President’s Mandate’ whose fulfilment forms aicat justification of the interim
administration’s existence. The deeply fraught psmal charter to build a better Fiji with the



assistance of the civil society is another stooggibly another delaying tactic. But there is a
deeper fear that drives the interim administration.

That is that if elections were held today, or i920the SDL will be returned to power with a
thumping Fijian majority. In this assessment, they correct. Fijian support for the SDL has
strengthened, not lessened, in the last six moAid it will not diminish any time soon. The
more the Fijians feel marginalised and excludeel giteater the support for the SDL will be.

‘Qarase is not coming back,” Commodore Bainimarama others in the military have said
over and over again. Delaying the election woulddfolly achieve that goal, given the
former prime minister's advancing years.

Every issue, every challenge, is viewed throughptiem of race. Predominantly Indian trade
unions struck an early deal with the interim adsti@ition while predominantly Fijian ones
struck, | am told. It is not as simple as that,dopport for or against the interim
administration is divided across the communitiest &l Indians support the coup, nor all
Fijians oppose it. But perceptions, right or wrodg,matter. And the omens do not look
good.

Repairing or in some instances rebuilding bridgasnderstanding and tolerance between the
two main communities is an urgent challenge foritierim administration.

Preoccupied with its own survival amidst unrelegtimternational pressure unlikely to end
any time soon, it has adopted an ad-hoc, fire-@oin, approach to the challenges facing it:
an enquiry here, a raid there, a plea for aid asttance and skilled personnel from this
country or that. All this points to one inescapablgh: Fiji is a part of the international
community; it is an island, yes, but an islandha physical sense alone. We cannot afford to
thumb our noses at the international communitythed expect to escape retribution. Sooner
rather than later, the larger challenges of the@ravay to build a multi-ethnic nation will
return to haunt the nation.

The revocation of the suspension of the GCC augalisfor the future of the country. One
hopes that the currents underneath are as calne asitface upon which the duck treads

water. Any other scenario is simply too terribleetmtemplate (Lal, Brij 2007, ‘Fiji: Like a
duck treading waterFiji Times 11 Augusthttp://www.fijitimes.com/story.aspx?id=68360
Accessed 2 November 200A#achment 2k

FINDINGS AND REASONS

The applicant claims that he fears persecutiomtigenous Fijian nationalists because of his
political opinion and membership of a particulaciabgroup. In particular, he fears
persecution because he has supported political¥LiP and the plight of Indo-Fijians more
generally and because many native Fijians haveteyar hatred for other native (and part
native) Fijians who actively support Indo-Fijiarssich people are seen as traitors to the
native Fijian cause.

In support of his claims, the applicant has citedimber of incidents that occurred in the 2
years prior to his departure from Fiji in which\was physically assaulted and abused by
native Fijians who were opposed to his links wathgl efforts on behalf of, Indo-Fijians. The
Tribunal has considered the oral and written ewideand accepts that the applicant has been
seriously assaulted by native Fijians on the aitechsions and for the reasons claimed by the
applicant.



A central issue is whether the applicant has a-feeilhded fear of persecution should he
return to Fiji in the reasonably foreseeable fut@euntry information indicates, and the
applicant agrees, that the current interim govemtrheaded by Commodore Frank
Bainimarama is sympathetic to the plight of Indgdsis. It follows that, for the period that
the Bainimarama government remains in power, tipdiggmt would face a reduced risk of
harm by indigenous Fijian nationalists and enjdygier level of State protection if he were
to return. However country information also indesthat the political situation in Fiji is
highly fluid and the likelihood of Bainimarama reimag in power, even in the period
leading up to the election Bainimarama has promis@f09, is by no means certain. Were
Bainimarama to be ousted, either by coup or iretbetion, the applicant’s risk of serious
harm by indigenous Fijian nationalists is likelyibherease and the level of state protection
from such harm afforded to him is likely to decwakhis is particularly the case if, as would
seem likely given the nature and extent of thedsmpposing Bainimarama, a change of
government leads to a significant rise in the imflce of nationalist indigenous Fijians and a
concomitant diminution in the influence and equiabeatment of the Indo-Fijian
community. The Tribunal also accepts that natiyiauk$ such as the applicant who are seen
to be sympathetic to, and actively supportive lod, indo-Fijian community would face a
heightened risk of persecution should there be autdtange of government.

There is nothing in the evidence before the Tribtmauggest that the applicant has a legally
enforceable right to enter and reside in any cquaitner than his country of nationality. The
Tribunal therefore finds that the applicant is eotluded from Australia’s protection by
subsection 36(3) of the Act (sépplicant C v Minister for Immigration and Multicural
Affairs[2001] FCA 229; upheld on appe®inister for Immigration and Multicultural

Affairs v Applicant Q2001) 116 FCR 154).

Having considered the evidence as a whole, thaumabis satisfied that the first named
applicant is a person to whom Australia has praieatbligations under the Refugees
Convention. Therefore the first named applicansBas the criterion set out in s.36(2)(a) for
a protection visa and will be entitled to suchsayiprovided he satisfies the remaining
criteria.

No specific claims were made by or on behalf ofdtieer applicants. The Tribunal is

satisfied that they are the spouse and dependgditesrhof the first named applicant for the
purposes of s.36(2)(b)(i). The fate of their apgiicn therefore depends upon the outcome of
the first named applicant’s application. They Wil entitled to protection visas provided they
satisfy the criterion set out in s.36(2)(b)(ii) ahe& remaining criteria for the visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicants
satisfy s.36(2)(a) of the Migration Act, being pmrs to whom Australia has protection
obligations under the Refugees Convention.

The Tribunal remits the matter for reconsideratioth the following directions:

0] that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and



(i) that the other named applicants satisfy s.36)%) of the Migration Act,
being the spouse and dependent children of thenfirsied applicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to s440 ofMhigration Act 1958

Sealing Officer’s ID: PREMSE




