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GLEESON CJ AND KIRBY J. Depending upon contekg tvord "threat" can

mean a communication of an intention to harm, araih mean a likelihood of
harm. The word has other meanings as well, betlaoe the two possibilities of
present relevance. Where the word has the secéntheotwo meanings

mentioned, a communication of an intention to hamight be some evidence of
a likelihood of harm, but, if there is an issue @bthe matter of threat, the
guestion to be decided concerns the existenceedikiglihood of harm.

The immediate context of present relevance is)s &ltheMigration Act

1958 (Cth) ("the Act"). The wider context is th@ale Act and the provisions of
the Refugees Convention referred to in s 91R. elciding whether a person has
a well-founded fear of persecution if sent or retur to a particular place, and
whether, on that account, the person is entitleal pootection visa, the decision-
maker is directed by s 91R that Art 1A(2) of then@ention does not apply in
relation to persecution unless the persecution l@# serious harm to the
person. Section 91R(2)(a) gives, as an instanceiwbus harm, a threat to the
person's life or liberty. The serious harm in dues by hypothesis, is future
harm. Elsewhere in sub-s (2) of s 91R, the wondedtens" appears three times
in a context where, clearly, it bears the secontheftwo meanings mentioned
earlier.

Both the immediate and the wider context make ldinp that, in

s 91R(2)(a), "threat" is used in the second semsgast communication of an
intention to harm a person may, or may not, be semeéence that there is a
likelihood of future harm to the person's life dyelty, but the question for the
decision-maker is whether there is such a likelthoorhe decision-maker is
required to consider future persecution that ingshserious harm, and one
instance of such serious harm is a threat to lifiberty. The decision-maker is
to decide the risk of future harm, not the riskftiure communications. This
accords with the view of s 91R(2)(a) that was takgrMarshall J in the present
case, and by Crennan JMBAS v Minister for Immigration and Multicultural
and Indigenous Affairs

For that reason, and for the reasons given byir@alland Heydon JJ
concerning the findings of fact made in the presz=se, the appeal should be
dismissed with costs.

1 (2005) 141 FCR 435.
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GUMMOW J. The appellant seeks in this Court osdeffecting the
reinstatement of his success before the Federalsiatgs Court (Walters FM).
That Court, by order made 14 May 2004, declaredlidvand of no effect the
decision of the second respondent ("the RRT") winat affirmed the decision
of a delegate of the first respondent ("the Mini9te The Minister had refused
the grant of a protection visa, deciding that tppedlant was not a person to
whom Australia owed protection obligations undex Refugees Convention and
so failed to meet a criterion stipulated by s 3@@heMigration Act1958 (Cth)
("the Act"). The construction of another provisiohthe Act, s 91R, was at the
centre of the litigation.

The Federal Court of Australia (constituted by kel J) allowed the
appeal by the Minister against the decision of Hexleral Magistrate and
dismissed the application made to the Federal Nfaggs Court for review of the
decision of the RRT.

Marshall J construed s 91R in a fashion which &ppellant seeks to
controvert in this Court. The Minister supports thonstruction given the
provision by the Federal Court and further, by éiceoof contention, submits
that, if the construction proffered by the appdlléadopting that of the Federal
Magistrates Court), be correct, the Federal Maafisgr Court erred in the
construction it placed upon the factual findingdmay the RRT.

The appellant had relied upon particular assaaltgl threatening
telephone calls and letters. In their joint reasdor judgment, Callinan and
Heydon JJ explain that the Federal Magistrates tCdid proceed upon a
misunderstanding that the RRT had made findinggaof favourable to the
appellant calling for the application of s 91R bé&tAct. | agree with what their
Honours say on that subject.

That conclusion is sufficient to support the dissai of the appeal to this
Court. However, in view of the arguments that weressed upon the question
of construction, it is appropriate to go on to dedh that aspect of the appeal.

Section 91R was introduced into the Act by tMegration Legislation
Amendment Act (No @001 (Cth) ("the Amending Act"). Paragraphs 19 ahd
19 of the Explanatory Memorandum on the Bill foe hmending Act, circulated
by the authority of the then Minister, stated:

"17. This item inserts new section 91R into the Attich deals with
'persecution’.

18. Broadly speaking, Australia owes protectionigailons to a person
who is a refugee as defined in Article 1 of the Reles Convention and
who is not excluded from protection by the prowisiof Articles 1 or 33

of the Convention. Under Article 1A(2) a refugesaiiperson who, among
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other things, has a well founded fear of being gauted for reason of
race, religion, nationality, membership of a patae social group or
political opinion.

19. Claims of persecution have been determined Wbstralian courts
to fall within the scope of the Refugees Convengeren though the harm
feared fell short of the level of harm accepted thg parties to the
Convention to constitute persecution. Persecutias also been
interpreted to be for reason of the above Convergimunds where there
have been a number of motivations for the harm eftaand the
Convention-based elements have not been the dotmieasons for that
harm. Taken together these trends in Australiamedtic law have
widened the application of the Refugee Conventiegjobd the bounds
intended."

11 Paragraph 18 of the Explanatory Memorandum iseteelad in the light of
the treatment of the elements of the Conventionndein of "refugee” in the
joint judgment of six members of this Court Minister for Immigration and
Ethnic Affairs v Gué Their Honours safd

"The definition of 'refugee’ in Art 1A(2) of theo@vention contains
four key elements: (1) the applicant must be detsiis or her country of
nationality; (2) the applicant must fear 'persemiti(3) the applicant must
fear such persecution 'for reasons of race, raligimationality,
membership of a particular social group or politicginion’; and (4) the
applicant must have a ‘well-founded' fear of parden for one of the
Convention reasons."

12 Section 91R contains three sub-sections. Se@idt(3) is addressed to
what was identified irGuo as element (4) of the Convention definition anel th
significance to be attached to conduct in Australieen assessing the presence of
a well-founded fear of persecution. Nothing irstAppeal turns upon s 91R(3).

13 Sub-sections (1) and (2) of s 91R are addresselmnoents (2) and (3). In
particular, pars (b) and (c) of s 91R(1) concem $kcond element, namely the
adverse consequences that constitute "persecutadnlst par (a) of s 91R(1) is
concerned with the third element, the reasons déosgrution.

14 Section 91R(1) should now be set out. It provides

2 (1997) 191 CLR 559 (Brennan CJ, Dawson, Toohegudgon, McHugh and
Gummow JJ).

3 (1997) 191 CLR 559 at 570.
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"For the purposes of the application of this Actldhe regulations to a
particular person, Article 1A(2) of the Refugeesn@ention as amended

by the Refugees Protocol does not apply in relatiopersecution for one
or more of the reasons mentioned in that Articleesst

(@) that reason is the essential and significaasame, or those
reasons are the essential and significant readonsthe

persecution; and
(b)  the persecution involves serious harm to thhegre and

(c) the persecution involves systematic and disoabory
conduct."

15 This appeal requires attention to that aspectep$grution dealt with in
par (b) of s 91R(1), namely, the necessity thatpesecution "involves serious
harm to the person”. In the joint judgment Guo and under the heading

"Persecutioh, the following was said of that notitin

"In Chan [v Minister for Immigration and Ethnic Affai’s
Mason CJ referred to persecution as requiring 'ssem@us punishment
or penalty or some significant detriment or disadage'. One other
statement of his Honour in that case is also relet@ this appeal. His

Honour saié

‘Discrimination which involves interrogation, detiem or exile to a
place remote from one's place of residence undealfye of

imprisonment for escape or for return to one's lat residence
amounts prima facie to persecution unless the ratiare so
explained that they bear another character.’

In the same case, Dawson J S#ct:

'there is general acceptance that a threat toolifeeedom for a
Convention reason amounts to persecution ... Seowd confine
persecution to a threat to life or freedom, whereti®rs would
extend it to other measures in disregard of hunigmitgt."

4 (1997) 191 CLR 559 at 570.
5 (1989) 169 CLR 379 at 388.
6 (1989) 169 CLR 379 at 390.

7 (1989) 169 CLR 379 at 399.
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Paragraph 19 of the Explanatory Memorandum chgdélennot these
statements which include terms now found in s 94&®,much as perceived
inconsistencies in their subsequent applicatiomfoase to case. The paragraph
manifests a concern that the degree of the appdeldeiharm" not rise above the
level regarded by the Parliament as that acceptéldebparties to the Convention
as constituting "persecution”. Hence pars (b) @paf s 91R(1). The notion of
"serious harm" for the purposes of par (b) of s@)Rs given further treatment
in s 91R(2). This states:

"Without limiting what is serious harm for the poges of paragraph
(2)(b), the following are instances & ious harm for the purposes of that
paragraph:

(a) athreat to the person's life or liberty;
(b)  significant physical harassment of the person;
(c) significant physical ill-treatment of the penso

(d)  significant economic hardship that threatens person's
capacity to subsist;

(e) denial of access to basic services, where ¢h@bthreatens
the person's capacity to subsist;

()  denial of capacity to earn a livelihood of aaigd, where the
denial threatens the person's capacity to subsist."

The arguments on this appeal gave particular a&temnd the phrase "a threat to
the person'’s life or liberty" in par (a) of s 91R(2

It is to be noted that the verb "threatens" isdusepars (d), (e) and (f) of
the sub-section in the present tense. Additiomeeovations of Mason CJ in
Chan are in point here. After notiighat the application of the Convention
definition is for determination by regard to thetgexisting when the person
concerned seeks recognition as a refugee, Masaor@ihued inChar?:

“In making such a determination under the Conventalogical starting
point in the examination of an application for e status would
generally be the reasons which the applicant gavéefiving his country
of nationality. Those reasons will necessarihatelto an earlier time,

8 (1989) 169 CLR 379 at 386-387.

9 (1989) 169 CLR 379 at 387.
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since when circumstances may have changed. Butites not deny the
relevance of the facts as they existed at the wheleparture to the
determination of the question whether an applickas a ‘fear of
persecution' and whether that fear is 'well-founded

Counsel for the appellant urged a reading of parof s 91R(2) which
would include a past or current communication ofrdention to kill or deprive a
person of liberty which, looked at objectively,capable of instilling fear in the
person and does so. The Minister supports the trcamti®n adopted by
Marshall J, in particular that (i) threats to liler liberty in the form of
declarations of intent do not, without more, cangt the serious harm which
persecution must involve, (i) the term "threat'nhootes "risk" in the sense of
danger or hazard, and (iii) the threat to life ibetty must manifest itself as an
instance of serious harm as distinct from a podsibof danger. The
submissions for the Minister should be accepted.

It is trite to observe that the six pars (a)-(f) ®91R(2) should be
considered together; they all take their colounfrine specification of "serious
harm™ in the opening words of the sub-section. t fimase in turn may be traced
to judicial statements such as that of Mason C3hanto which reference has
been made. His Honour also used the adjectivenifgignt" to describe a
detriment or disadvantage which answers the desomipf persecutioll. The
phrase "a threat" to life or freedom was use€ivanby Dawson 3. The term
"significant” qualifies the physical harassment,yqbal ill-treatment and
economic hardship spoken of in pars (b), (c) anil ¢l s 91R(2). The
consequence of an action or state of affairs spok@mpars (d), (e) and (f) must
be one which "threatens the person's capacitylisisil.

This reading of the whole of the text of s 91RgAYygests that no less an
element of comparable gravity is involved in thipwgation of a threat to the life
or liberty of the person in question. More is regd than a possibility which is
capable of instilling a fear of danger to life doerty.

The present tense is employed throughout sub}sar(d (2) of s 91R.
However, as Mason CJ remarked in the passage ®oan'® set out above, past
facts may bear upon the present well-founded fefarp@rsecution on a
Convention ground. In that setting, the threahoeats upon which reliance now
is placed may be specific instances of past conbycparticular individuals.
That was so in the present case. But it needlwatya be so.

10 (1989) 169 CLR 379 at 388.
11 (1989) 169 CLR 379 at 399.

12 (1989) 169 CLR 379 at 387.
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The "threat" may have been an indication of evicbme if the person in
question were to be returned to the country ofomatity but may not have been
based upon any direct statement to that persompyo#icial source. Thus, in
the years immediately preceding the adoption ofGbavention, many persons
outside the Soviet Union as émigrés would haveebetl themselves to be under
a very significant threat of liquidation upon rajetion (as "victims of Yalta") to
their country of nationality. That apprehensionymat have been provoked by a
particular communication, but yet it may have beetl founded. Such a state
of affairs would have answered par(a) of s 91R&®) construed in the
submissions of the Minister in this appeal.

The appeal should be dismissed with costs.
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CALLINAN AND HEYDON JJ. The matter that was exsavely argued in this
appeal was the meaning of the phrase "threat libe. or liberty" in s 91R(2)(a)
of the Migration Act1958 (Cth) ("the Act"). The appellant says thaneans a
communication, past or current, of an intentionkilb or deprive a person of
liberty which is objectively capable of instillinigar in the person and does so.
The first respondent argues that "threat to e.dif liberty” means a real threat of
persecution, that is, relevantly here, of serioasmh now or in the future
sufficient to engender a well-founded fear of ithe person.

The leqislation

An applicant will be eligible for a "protectionsa'® if he or she is a non-
citizen, in Australia, to whom the Minister is sdiegd Australia owes protection
obligations under the Convention relating to thet®t of Refugeé$ taken with
the Protocol relating to the Status of Refudeésgether, "the Convention"), as
adapted and received into Australian law by antthénAct®.

Article 1A of the Convention relevantly definesefigee" as a person
who:

"owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulacsl group or political

opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country; or
who, not having a nationality and being outsidedbentry of his former

habitual residence as a result of such eventsyabla or, owing to such
fear, is unwilling to return to it."

Section 91R of the Act however defines "persealtior the purposes of
Australian law:

"Per secution

(1) For the purposes of the application of this Aotl the regulations
to a particular person, Article 1A(2) of the RefageConvention as

13 The Act, s 36.
14 Done at Geneva on 28 July 1951.
15 Done at New York on 31 January 1967.

16 SeeMinister for Immigration and Multicultural and Ingdenous Affairs v QAAH of
2004[2006] HCA 53.
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amended by the Refugees Protocol does not appiglation to
persecution for one or more of the reasons merdionethat
Article unless:

(a) that reason is the essential and significaasame, or those
reasons are the essential and significant readonsthe
persecution; and

(b)  the persecution involves serious harm to theqge and

(c) the persecution involves systematic and disoabory
conduct.

Without limiting what is serious harm for theurposes of
paragraph (1)(b), the following are instancessaious harm for
the purposes of that paragraph:

(a) athreat to the person's life or liberty;
(b)  significant physical harassment of the person;
(c) significant physical ill-treatment of the penso

(d) significant economic hardship that threatens person's
capacity to subsist;

(e) denial of access to basic services, where ¢éneabthreatens
the person's capacity to subsist;

()  denial of capacity to earn a livelihood of aigd, where the
denial threatens the person's capacity to subsist.

For the purposes of the application of this Aot the regulations
to a particular person:

(@) in determining whether the person has a weihfed fear
of being persecuted for one or more of the reasons
mentioned in Article 1A(2) of the Refugees Conventas
amended by the Refugees Protocol;

disregard any conduct engaged in by the persorusiralia unless:

(b) the person satisfies the Minister that the gersngaged in
the conduct otherwise than for the purpose of gttemming
the person's claim to be a refugee within the nmepof the
Refugees Convention as amended by the Refugees
Protocol."
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The facts

The appellant is a national of Sri Lanka. As thelder of an
entertainment visa which was issued on the basis lth was a member of a
troupe of dancers sponsored by the Sinhala Culamdl Community Services
Foundation, he was permitted to enter Australia5adovember 2001. The
Foundation withdrew its sponsorship when it becatear to it that the troupe
was not a troupe of genuine dancers. The appd[gplied for a protection visa
on 9 November 2001.

The appellant told an Australian official who intewed him after he
applied for that visa that for four years he haated to work in Australia to pay
off a personal loan and to provide for his famikle said that he was a member
of the Sri Lankan Freedom Party ("SLFP"), which veapart of the People's
Alliance ("PA"). He claimed that he had attendeud gerformed at political
rallies, and had organized political meetings. his written application for the
visa, the appellant said that his life had beemateaned by members of the
United National Party ("UNP"), the parliamentarymarof which was in
opposition in Sri Lanka. The appellant claimedtthea would be killed if the
UNP were soon to come to power in Sri Lanka, dyikent according to him.

The appellant provided additional information e tdelegate of the first
respondent about his political activities. He dh@t he had worked from time to
time as a musician, and had performed at PA raliiet one day in December
2000 or in January 2001, on his way home from adiveg he had been pulled
into a van, beaten, and his hair had been cugjeadly by UNP members; that he
had lost his job as a musician because of hisigalliinvolvement; that he had
received many threats to his life from UNP memb#rat he had been obliged to
leave his home; and, that he would be in grave elasigould the UNP win the
next election. The appellant claimed that aftex thcident in December or
January he had received countless threats, andhermoccasion, two or three
months earlier, he had been struck, apparenthniioteally, by the rear-view
mirror of a passing van, and that eggs had beenwthat him. He said that his
parents also had been directly threatened. Thellapp said that he went into
hiding because of the threats, although he wak atie to visit his family
occasionally. His explanation for his failure tongplain about the threats was
that because his father was a police officer anat@officers did not become
involved in political matters, it would have be@appropriate for him to do so.

The delegate of the first respondent refused pipeléant a protection visa.
He then applied to the Refugee Review Tribunaleg("tmibunal™) for review of
the delegate's decision.
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The Tribunal

The Tribunal found that the appellant had not baetively involved in
politics:

“It is in my view not plausible that a person whadhbeen actively
involved in the way described by the [appellantin- particular his

involvement in organising and attending rallies gasting posters and
attending meetings — could fail to recall the 1$98sidential election and
could not know what the long-standing PA leadertioé Provincial

Council left the role to do. | do not accept tktze [appellant] had any
active involvement in politics outside election gagns or that he had
any practical involvement with organisational aspeaf the PA or its

component parties and note that he told me heddtemeetings at other
times only when | told him that meetings of pokfiparties at other times
occurred. The [appellant's] knowledge about thécies of the main

parties in Sri Lanka was very limited and in my wiesupports a

conclusion that while he was a supporter of the BAa member, his
involvement was limited to voting for it, assistimgth practical support
tasks during election campaigns and to attenditigesaand providing

musical entertainment on some of these occasions."

Even so, the Tribunal was prepared to consideapipellant's case on the
basis that he may have received intimidating anelatiening telephone calls and
letters, and that he may have been assaulted ianilsgr 2000 or January 2001,
possibly by UNP thugs. The Tribunal was not setisf however, that these
would constitute persecution within the meaning tbé Convention. The
telephone calls and letters, although they may Hzaen "troubling”, did not
constitute "serious harm": they were no more tlsamhated incidents, and not
precursors to further attempts to harm the appell&he account of other events,
of egg-throwing, and the collision with the passwan, was "unconvincing".
But again, if it was to be assumed that the evdmdsoccur as the appellant
alleged, they did not amount to harm "of a severity as to constitute
persecution”. The Tribunal also rejected the dppe$ evidence that he had
been in hiding, and that he had lost his job assalt of his political activities,
the job referred to being "a series of casual eegemts”. Further, the Tribunal
disbelieved the appellant's claimed reasons fordbigsion not to complain to
police officers about the assaults upon and thitedtsm.

The Tribunal accordingly affirmed the delegategsision not to grant the
appellant a protection visa.
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Federal Magistrates Court

The appellant applied to the Federal MagistratesrC(Walters FM) for
relief against the Tribunal's decistébn The ground relied on was that, in
determining that the appellant was not entitle@ torotection visa, the Tribunal
had erred in the construction and application 81R of the Act, by failing to
hold that the threats made to the appellant'scitfiestituted persecution, within
the meaning of s 91R(2)(a).

The Magistrate acceptédthat not all death threats or threats of
imprisonment could amount to "serious harm". Baitrbgarded a threat, even a
threat made in the past, to a person's life ortybas sufficient to amount to
persecution under the At

"The fact of the matter is, however, that s 91R(R}{early states that 'a
threat to (a) person's life or liberty' is an im&t@ of serious harm for the
purposes of s 91R(1)(b). The other sub-paragraghs 91R(2) use
adjectives or descriptive phrases to qualify orcielate the scope of the
relevant behaviour described within them. For epams 91R(2)(b) and
(c) refer tosignificantphysical harassment or ill treatment of a persou,

s 91R(2)(d) refers tasignificant economic hardshighat threatens the
persons|sic] capacity to subsist But no such descriptive or qualifying
words or phrases adhere to s 91R(2)(a). In my vikesabsence of such
qualifying or descriptive words or phrases is opartance. | can see no
reason why the plain meaning of the relevant wstdsuld be read down
in the manner urged ... Whilst the term ‘threadlyncover any actual
(objective) risk, danger, hazard or peril to a pels life or liberty, it
clearly cannotexcludethe making of oral or written threats against the
person.” (original emphasis)

The Magistrate then posed this further questiomhether "the words
spoken or written, or the actions taken, couldlfaégngender in the mind of a
reasonable person a reasonable apprehension thair fier life or liberty is
genuinely at risk®. He was of the view that the Tribunal had faipdperly or
fairly to address the appellant's claims, and laéléd to apply in its terms s 91R

17 VBAO v Minister for Immigration and Multiculturahd Indigenous Affairg2004)
182 FLR 446.

18 (2004) 182 FLR 446 at 454 [31].
19 (2004) 182 FLR 446 at 454 [31].

20 (2004) 182 FLR 446 at 454 [33].
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of the Act. The Magistrate in consequence gram&df in the form of a
declaration, certiorari to quash the Tribunal'sislen, mandamus, and costs.

Appeal to the Federal Court of Australia

The first respondent appealed to the Federal @fuktistralig’.

Marshall J, sitting as the Full Court of the Fedle€ourf?, thought
relevanf® to the construction of s 91R the Explanatory Meandum to the Bill
to insert s 91R in the Act in its current fofm

"[C]laims of persecution have been determined bgtfalian courts to fall
within the scope of the Refugees Convention evengh the harm feared
fell well short of the level of harm accepted bye tparties to the
Convention to constitute persecution”.

His Honour rejected a non-contextualist literal ngtouction of

s 91R(2)(F:

"The principles of statutory construction, applieds 91R(2)(a),
favour the definition of 'threat’ advanced by thespondent]. When
regard is had to extrinsic material, in particuldre Explanatory
Memorandum referred to ... the position is put Imelydoubt.

Section 91R is a relatively recent addition to A, designed to
set the parameters and raise the threshold of edmaproperly amount to
'serious harm’, within the spirit of the Refugees1@ntion. Against this
backdrop, the word ‘threat’, in the context of R@)(a), cannot sensibly
be construed to have the meaning contended fdnébfappellant].

It could not, in my view, have been the intentadrParliament that
threats in the form of declarations of intent, cbptima facie constitute

21 Minister for Immigration and Multicultural and Ingenous Affairs v VBAQ@004)
139 FCR 405.

22 Federal Court of Australia Act976 (Cth), s 25(1AA).
23 (2004) 139 FCR 405 at 409 [20].

24 Explanatory Memorandum to the Migration LegislatiAmendment Bill (No 6)
2001 at [19].

25 (2004) 139 FCR 405 at 411 [35]-[38].
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serious harm. Even with the qualification to s @), which the
[appellant] submits must operate to exclude frarsitope, threats which
do not have the capacity to instil fear, it is cl#aat application of the
[appellant’'s] definition would be productive of am@lous consequences.

For example, a threat to kill, inadvertently diextto an individual
in a case of 'mistaken identity', may well engerfdar in the unsuspecting
recipient not appraised of the circumstances irclvithe threat has been
made. However, this could not be serious harm eftyipe contemplated
by either Parliament or the Refugees Convention."

His Honour accordingly allowed the first resporttleappeal, set aside the
orders of the Federal Magistrates Court, and dmsdisthe application for
judicial review of the Tribunal's decision.

The appeal to this Court

In substance the appellant adopts as his submigise reasoning of the
Federal Magistrate which appears in the passages his judgment that we
have quoted.

In our opinion the Federal Magistrate proceedednua@ misconception.
The Tribunal did néf make findings of fact favourable to the appellealling
for the application of s 91R(2)(a) of the Act. IFhappears clearly from the
Tribunal's several findings adverse to the appeNath respect to his political
activities which in turn were to provide the foutida for his assertions that it
was these that provoked the dangerous threats itthvile was subjected. That
this is so, also appears from the language, cdyefiibsen by the Tribunal, with
respect to the possible application of s 91R(2pfajhe Act, if the appellant's
factual claims were true. The key, and effectivédgisive, factual finding, was
that it was "not plausible that a person who hashlectively involved in the way
described by the [appellant] ... could fail to leca and ... not know" various
relevant political matters about which he had besked.

Thereafter, with one possible exception only, Wrébunal used only
provisional language — the language of assumptiohypothesis, not belief —
about the facts to which s 91R(2)(a) might be ajaplie had the appellant's
assertions about them been believed. This follvas the repeated references
to the appellant's "claims". It follows from theeuof the words, "l amprepared
to accept that the [appellantlight have received intimidating and threatening
telephone calls" and "I am algweparedto accept that he was assaulted in

26 cf (2004) 182 FLR 446 at 454 [30].
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December 2000/January 2001 and that itiesy have been dorie him by UNP
thugs" (emphasis added). It follows from the Tnals later significant use of
some contrasting expressions turning on the nowdriinding” and "view": "l
foundthe [appellant's] evidence [about the incidenblung a collision with a
van and the egg-throwinginconvincing Even if it occurreds the [appellant]
claimed... it ... is notin my viewharm ... of a severity so as to constitute
persecution” (emphasis added). It follows from fiet that this statement was
succeeded by a statement in the language of angndil am not satisfied that
the [appellant] was in hiding as he claimed". Anfbllows from the Tribunal's
next statement:

"Had there been a serious intent to harm him [durirgvéin incident, he
would have been harmed] ... Nor am | satisfeghinst the background
of all of the [appellant's] evidengehat it was his political involvement
which led him to lose his job as a musician .foundvery unconvincing

the [appellant's] evidence about why he did nobrethe incidents to the
police". (emphasis added)

The only possible exception to the consistenttyvmional language is to
be found in a later paragraph of the Tribunal'seeang which begins with this
sentence:

"I have concluded that the chance of the [app#llaoming to
serious harm upon return to Sri Lanka because sopast involvement —
which | have found was limitedo voting for the PA, attending rallies
during election campaigns, providing musical eaiarhent at some
gatherings and undertaking practical support tadksing election
campaigns — is remote." (emphasis added)

But the sentence following?it and the other findings and the manner of
expression of the Tribunal to which we have eanederred, leave little doubt
that the evidence before the Tribunal regardingdlaams and evidence of the
appellant, as evaluated by the Tribunal, could ®wo factual foundation for a
claim of persecution for the Convention reasonettlon, the holding of a
political opinion or membership of a political gmuln those circumstances the
decision of the Tribunal was not open to challeagehe basis of jurisdictional
or like error. Occasion for the application an@rdfore consideration of the

27 "l do not accept that the nature and extent sfilnvolvement was of a kind which
led to the sustained adverse interest of politogglonents to an extent where he
was subjected to serious harm of a kind which eamen if seen altogether,
reasonably be regarded as persecutory or thatasisippvolvement would lead to
such treatment if he were to return.”
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meaning of s 91R(2)(a) of the Act by the Federahig@aate did not therefore
strictly arise.

The latter matters were however fully argued.thivse circumstances, we
are prepared, as did the Federal Court, to giveideration to them.

The correct starting point for this is the langeiag s 91R and not the
Convention, although of course regard must be battb the extent that it can
be seen to be incorporated in, or otherwise addpgdtie Act.

Section 91R(1) emphasizes that Art 1A(2) of theny&mtion will not
apply to persecution unless three conditions atesfigal, relevantly: that
membership of a political group or the holding ofpalitical opinion is the
essential and significameason for the persecution; that the persecutieolves
serious harm to the person; and, that the persecitivolvessystematicand
discriminatory conduct. For the reasons which vewehgiven, it must be
concluded that not all of those necessary conditibave been satisfied, and
indeed none have. However, the requirement tteat thust be in any particular
case, provides a manifestation of a statutory tntendefine persecution, and
therefore serious harm, in strict and perhaps marderms than an unqualified
reading of any unadapted Art 1A(2) of the Conventimght otherwise require.

We come then to s 91R(2). No one would doubtwiett has occurred in
the past may provide a good indication of what might not always necessarily
will, happen in the future. Section 91R is not @emed exclusively with, or
applicable to events in the past, rather than otiwe future circumstances. The
Convention is framed to ensure that persons willb@exposed to persecution,
as defined by Australian law, if they were to ratwo the country which they
have left. If any threat or relevant risk is notrent or prospective, then there
can be no well-founded fear of persecution. Neithe Convention nor s 91R of
the Act can be read as if a threat of sufficiemtvgy which has passed, has not
been renewed or revived, and is unlikely to be westke or revived for a
Convention reason, will suffice to give rise to ttegjuisitewell-foundedfear.
Accordingly the Federal Magistrate erred in holdihgt the fact that a threat for
a Convention reason to life or liberty, made in gaest, but neither current nor
prospective, satisfied the requirements of s 91fkhefAct. The Federal Court
did not err in allowing the appeal from the Mags#ss Court to it.

The appeal to this Court should be dismissed wosts.



