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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of
theMigration Act 1958the Act).

The applicant, who claims to be a citizen of Smka, applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as
this information may identify the applicant] Jul§12.

The delegate refused to grant the visa [in] Au@@st2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

4.

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the
prescribed criteria for the visa have been satisflée criteria for a protection visa are
set out in s.36 of the Act and Part 866 of Schedutethe Migration Regulations 1994
(the Regulations). An applicant for the visa musetrone of the alternative criteria in
s.36(2)(a), (aa), (b), or (c). That is, the appltda either a person in respect of whom
Australia has protection obligations under the 1@8hvention relating to the Status of
Refugees as amended by the 1967 Protocol relatitigetStatus of Refugees (together,
the Refugees Convention, or the Convention), ootber ‘complementary protection’
grounds, or is a member of the same family uné person in respect of whom
Australia has protection obligations under s.36&]) that person holds a protection
visa.

Refugee criterion

5.

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for
the visa is a non-citizen in Australia in respdoivbom the Minister is satisfied
Australia has protection obligations under the [ge&s Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the
Convention. Article 1A(2) relevantly defines a rgée as any person who:

owing to well-founded fear of being persecutedéasons of race, religion,
nationality, membership of a particular social gpoar political opinion, is outside
the country of his nationality and is unable or,ilmgvto such fear, is unwilling to
avail himself of the protection of that country;who, not having a nationality and
being outside the country of his former habituaidence, is unable or, owing to
such fear, is unwilling to return to it.

The High Court has considered this definition imumber of cases, notabGhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents
S152/20032004) 222 CLR 1Applicant S v MIMA2004) 217 CLR 387Appellant
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14.

S395/2002 v MIMA2003) 216 CLR 4735ZATV v MIAG2007) 233 CLR 18 and
SZFDV v MIAC(2007) 233 CLR 51.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraudes, for example, a threat to
life or liberty, significant physical harassmentlbtreatment, or significant economic
hardship or denial of access to basic servicegoiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act. The High Court has explained that persenunay be directed against a
person as an individual or as a member of a grole.persecution must have an
official quality, in the sense that it is officiar officially tolerated or uncontrollable by
the authorities of the country of nationality. Hoxge, the threat of harm need not be
the product of government policy; it may be enotlgit the government has failed or is
unable to protect the applicant from persecution.

Further, persecution implies an element of motorabn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasuto

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
S.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for agamtion reason must be a ‘well-
founded’ fear. This adds an objective requiremerhé requirement that an applicant
must in fact hold such a fear. A person has a “eelhded fear’ of persecution under
the Convention if they have genuine fear foundeohug ‘real chance’ of being
persecuted for a Convention stipulated reasonaAifewell-founded where there is a
real substantial basis for it but not if it is mgrassumed or based on mere speculation.
A ‘real chance’ is one that is not remote or insabsal or a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence. The expression ‘tleéqetion of that country’ in the
second limb of Article 1A(2) is concerned with exi@ or diplomatic protection
extended to citizens abroad. Internal protectiamerertheless relevant to the first limb
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of the definition, in particular to whether a feamwell-founded and whether the
conduct giving rise to the fear is persecution.

Whether an applicant is a person in respect of wAastralia has protection
obligations is to be assessed upon the facts getist when the decision is made and
requires a consideration of the matter in relatmthe reasonably foreseeable future.

Complementary protection criterion

16.

17.

18.

If a person is found not to meet the refugee ddtein s.36(2)(a), he or she may
nevertheless meet the criteria for the grant afoéegtion visa if he or she is a non-
citizen in Australia in respect of whom the Minisie satisfied Australia has protection
obligations because the Minister has substantalmgis for believing that, as a
necessary and foreseeable consequence of theaag®ing removed from Australia
to a receiving country, there is a real risk thebh she will suffer significant harm:
s.36(2)(aa) (‘the complementary protection crite?io

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A
person will suffer significant harm if he or shdleie arbitrarily deprived of their life;

or the death penalty will be carried out on thespar or the person will be subjected to
torture; or to cruel or inhuman treatment or pumieht; or to degrading treatment or
punishment. ‘Cruel or inhuman treatment or punishimélegrading treatment or
punishment’, and ‘torture’, are further definedsis(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an
applicant will suffer significant harm in a countijhese arise where it would be
reasonable for the applicant to relocate to an affélae country where there would not
be a real risk that the applicant will suffer sigrant harm; where the applicant could
obtain, from an authority of the country, protentsuch that there would not be a real
risk that the applicant will suffer significant Inaror where the real risk is one faced by
the population of the country generally and isfaoed by the applicant personally:
s.36(2B) of the Act.

CLAIMSAND EVIDENCE

19.

20.

21.

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Decan204.2 to give evidence and
present arguments. The Tribunal hearing was coadweith the assistance of an
interpreter in the Tamil and English languages.

The applicant was represented in relation to thieveby his registered migration
agent.

Departmental file

22.

23.

In his application for protection the applicantyiced the following information.

He was born on [date deleted: s.431(2)] in a padatina, Sri Lanka. He is of Tamil
ethnicity and his religion is Christian. He speaksds and writes Tamil. He is single
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25.

26.

27.

28.

29.

and his occupation is [in a certain trade]. Headlegal Sri Lanka illegally [in] April
2012. He has a passport and had no difficultyiolnig it. His passport is with his
mother in Sri Lanka.

The applicant states that his mother lives in da#nd his father is working in [Country
1]. His [siblings live in Sri Lanka]. From a very eadge the applicant lived with his
family in a camp [in the mid 1990's]. After thag hived [movement and family details
deleted: s.431(2)].

The applicant’s schooling was interrupted by the. wde finished [school] in [date
deleted: s.431(2)]. After that he worked in a jbass] until December 2009. He was
unemployed for about 3 months and then he wer€oaifitry 1] where he [worked].
When he returned to Sri Lanka he worked at hisais¢business] in Jaffna until he left
Sri Lanka.

The applicant claims that when he was [a teendgewas injured in a bomb blast at
[location deleted: s.431(2)] in Jaffna. He susdifinjuries] and required surgery. He
is left with a large surgical scar and a smallar $om the blast.

Years later, in April 2011, when [the applicant]syglaying cricket inside the temple
grounds in [a town], in Jaffna. A fight broke aifter the match about playing
arrangements. The applicant was taken off thd efore the game finished. Some
local people said they should go to the policeesolve the issue. So they went to the
police station. They were still arguing. The peltold them to stop fighting and go
home. The police made an entry on their recordeefncident. Later that night the
applicant was called back to the police statioweie several others. The police wrote
up a case against them and detained them overniditgty had to go court the next day.
After this they were jailed for four days. Wherytwere released they had to attend
the police station each week to sign. They hatbtthis right up till the end of 2011.

[In early] 2012 men from the CID came to the apgoiitts uncle’s house, which is next
door to where his family home was before it was beda The applicant was staying
with this uncle at the time as he was working fion.hOn the first visit from the CID
they asked the applicant his name and how longaldited there for. They asked him
about the recent fights. They asked him if hewwadnds on his body and where he
had been for so long. They checked his scarsaddlsey knew that he had not been
in the village for some time. They were referrtodhis absence from the village [for
several years]. They told him that he was notat@gywhere as they needed to
investigate him completely. The applicant did se¢ them again for two months.
When they came back the second time they saidhbgieople from the cricket fight
told them that the scars on his body were becaeiseals once with the Liberation
Tigers of Tamil Eelam (LTTE) and they were war wdsn The CID did not believe
the applicant when he explained how he got thesscar

The CID came again in April 2012, a few days betbeeapplicant left for Australia.
They took him to the [CID branch]. They detainéah fior 1 day and interrogated him.
The tried to make him confess to being an LTTEtkgland that he had escaped the
army in 2010 and came to Jaffna at the end of tlre Whey told him that if he didn’t
say these things they would take him to a speaiapcand interrogate him further.
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After one day the CID released him and he went backe. When he came home he
told his mother what happened. She spoke to bihér about it and they decided he
was in a very dangerous situation with the CID hadhould get out of Sri Lanka. The
applicant’s brother sometimes took him with hirCmlombo on his driving trips, but
the CID had the means to find him there also. fahsily decided that he should leave
the country so as to be safe. The second dayhafteelease his brother found
someone to take him to Australia and he made ttamgements. A couple of days later
the applicant left Sri Lanka.

The applicant claims that if he returns to Sri Latile will be picked up by the CID.
He believes that his going to Australia illegallpwid have confirmed their belief that
he was a former LTTE fighter. He would be detaiagdin and jailed without charge.

He claims that he cannot relocate to another ga8tid_anka, because as a Tamil he

would be required to make a police report wheréeerelocated to. This is a national
requirement for all Tamils. Also the CID is a waial body and they ould locate him

easily wherever he was in Sri Lanka just by cheglkialice registration records.

The applicant’s representative lodged a submidssisupport of the applicant’s claims
for protection. In summary, it is submitted thae applicant has a well-founded fear of
persecution as he has a real chance of suffermmmusenarm at the hands of the CID for
reasons of his Tamil ethnicity and imputed politigginion. He cannot relocate to any
part of Sri Lanka as the CID has a national red@hcountry is small, and the applicant
could not hope to escape the attention of the ClIDe representative referred to
various reports in support of the applicant’s ckainThe representative also made
submissions relating to the complementary protaaji@unds for protection.

The delegate refused the application as, in sumntamas not accepted that the
applicant has a profile as a member or supportéteof TTE.

Tribunal file

35.

36.

The applicant provided an additional statemenéegponse to the decision. He states
that all information provided in his previous intews and statements are true and
correct. The applicant clarified that he went with mother and siblings to [Town 2]
in 2003 because the bombing and fighting in themé village in Jaffna made it too
dangerous for them to remain there. He statedhibatvo friends who supported him
during the fight at the cricket match were both ETihembers. He has known them
since they were [very young] and went to schoohwhiem. He lost contact with them
when he went to [Town 2] but they resumed theerfdship when he returned to his
village in 2010. He did not know about their LT &Etivities as he was never involved
in the LTTE himself. He believes he was wronglgused of being in the LTTE
because of his association with these two friemdskeecause of the scars on his body
from the bomb blast.

During his interview with the DIAC case officer gtlease officer said that he did not
mention that these two friends were with the LTB&:; he did mention it. He didn’t
make any special mention of them in his statemealagms but he did say “a group of
us” meaning him and his two friends.
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44,

He has always claimed that he would be persecwgeause of his ethnicity as a Tamil
and stated during his interview with the case effithat he was fearful of being
persecuted because he is a Tamil. He has not eeerddmember of the LTTE himself
however he has been accused of being one; theta®oliée is at risk.

The applicant’s representative also provided arntiatel submission In summary it is
submitted that the applicant believed that if hé freamained in Sri Lanka he would
continue to be harassed, interrogated and assdytdae CID until he admitted he had
dealings with the LTTE and then he would be fals#grged. His Tamil ethnicity and
unlawful departure from Sri Lanka would create liertsuspicion that he was involved
with the LTTE and his life would be in danger agsult. As an ethnic Tamil the
applicant fears he will be perceived to hold atpzl opinion because of false
accusations of assumed involvement with the LTAB.a failed asylum seeker he also
fears significant harm above and beyond the lavwappfication by the Sri Lankan
authorities for departing Sri Lanka illegally. Ml be unable to seek adequate
protection form the Sri Lankan authorities as tbhkge act in cooperation with the CID
throughout Sri Lanka.

The representative also submitted that the cumegbing human rights abuses against
Tamils, ethnic repression of Tamils by forcefuldsettling Sinhalese in Tamil areas, an
increased troop presence in the North and Eastthenalctivities of paramilitary groups
whose actions are condoned by the central autesi@ind who act with impunity, are

all indicators of the serious circumstances thahils in particular Tamils originating
from the North and East, continue to face. Theasgntative referred to various
independent country reports in support of the appli's claims and various Court
decisions with respect to aspects of the Refugeeséhtion. It is submitted that
relocation is not a reasonable or a safe optioth®@pplicant. Further submissions
were made in relation to complementary protectioh ®36(2)(aa) of the Act.

At the hearing the applicant provided the followangditional information in response
to questions from the Tribunal.

The applicant confirmed that he was aware of theesds of his protection visa
application and the contents were true and corndetdid not wish to change anything
in his application. The applicant confirmed hisedand place of birth in Jaffna,
Northern province, Sri Lanka. He confirmed thaida [age deleted: s.431(2)] Tamil,
a citizen of Sri Lanka and no other country, arat tie [religious belief deleted:
S.431(2)].

The applicant stated that he had a passport ioliisname that was issued prior to his
travel to [Country 1] in 2010. He stated that lael Imo difficulty obtaining the passport
or exiting and re-entering Sri Lanka in 2010. Epplicant stated that his passport is
with his mother in Sri Lanka.

The applicant confirmed that his mother and [soibkngs] live in Jaffna. He stated
that [another sibling] lives in [Town 2] and théet lives in Kandy. [Some of his
siblings] are married. The applicant’s father Inaesd and worked in [Country 1] since
2000. His father has returned to Sri Lanka twicthe past 12 years.

The applicant stated that when he was very yousidaimily was displaced by the war
and he lived with them in a camp run by the Srikaanarmy for most of the year [in
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the mid 1990’s]. He and his family were displaeegskecond time in [the 1990’s] and
again lived in a camp. He was taken by [some]sgsito live in a hostel for 2 years.
His mother and siblings stayed in the camp. Thess took him to protect him as the
army was taking young boys in his age group. Tgmieant stated that he and his
family moved to [Town 2] where they lived from Septber 2003 until the end of the
2009 when the war finished.

The applicant stated that after he [finished schoeldid some [work] for a Sinhalese
man in [Town 2]. He experienced [problems] becawesbad been injured by an
exploding bomb shell in 2003 and this meant hetbadop work for a while. He did
mainly casual work for a while. He then went t@{@try 1] [in] 2010 where he
[worked]. When he returned to Sri Lanka he worta@dis uncle in [Jaffna]. The
applicant stated that he was employed up untitithe he left Sri Lanka to travel to
Australia.

The applicant stated that [in] January 2003 he[waar] his home when a bomb
exploded. He was seriously [injured] by flying apnel. He stated that he lay on the
road for a while and then he was taken to hospitdaffna where he remained for 17
days. He was operated on [a number of] times duhose 17 days. [He has scarring]
from the surgery and from the shrapnel.

The applicant stated that he left Sri Lanka asdeeldecome afraid that he would be
seriously harmed by the CID. The CID interestim began when he was involved in
a fight during a cricket match in April 2011. Heasvstopped from batting by people
who stated that he should not bat before the gldsers had batted as they had lived
in the area longer than he had. A fight develdpetsveen him and two friends of his
whom he had known since childhood, and most obther people involved in the
game. During the fight he was hit with a bat amelfight became a physical fight. He
was taken by the others to the police station wttexg lodged a complaint about him
to the police. His two friends had been in an LTCEEp when they were young and
the fight ended up as the LTTE supporters agaesothers.

The applicant ended up spending 4 days in jailr@salt of this fight. He also had to
appear in Court and the Court said he had to stagfdrouble and report to the
[police] for the following 6 months. In respongequestions from the Tribunal the
applicant clarified that initially the police toklreryone to be quiet, they listened to the
complaint against him and then after a while theyt §im home and told him to stay
out of trouble. However later that night 4 peopteo had been involved in the fight
came to him and forced him to go back to the pdite¢ion with them. He was afraid
that if he did not go with them they would bash hip At the police station the others
said that he started the fight. So the policegaliim for 4 days. His mother came the
first night and tried to get him released but he wat released. He was taken to Court
and the Court said he had to sign in at the pasliaBon every week and he did this for
6 months. He was doing this until [a certain tim&011.

After this he did not have any problem for a whad&hough he could feel the others
were still angry with him. He thinks these peogpeead rumours about him being in
the LTTE. He thinks they thought this because dk dtars and injuries and because
he had been away from the village for some timelmwhuse of the way the fight at the
cricket match unfolded and the things that werd.s#tiwas not good to be thought of
as LTTE, particularly as Jaffna is full of Sri Laarkarmy people. At the beginning of
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this year some people came looking for him. He waking with his uncle at the

time. These people spoke Sinhalese and onlya Bamil. They were not in uniform
but they arrived on motor bikes. They asked fan by his name. They asked if he
had a problem earlier and had been in a fightrddponded that he had but that it had
been sorted out. He had been to Court and he ¢vaglwhat he was told to do by
reporting to the police every week. They wantekrtow where he had been for all
those years when he was not in the village. Hetteem he went with his family to
[Town 2]. They asked him for his identificationrdaand for something to show that he
had been at school in [Town 2]. He was able tawstiem his old National ID card
which had his [Town 2] address on it.

These people told him not to leave the area andttié him they would come back to
talk to him again. He knows that these peopldrara the Criminal Investigation
Department (CID). About two months later the CHdne again. He was scared when
he saw them. They said they had received a contipleat he was with the LTTE.
They said they would have to take him to a camguisstion him. He begged them not
to do this. They frightened him for more than aah They asked him all the same
guestions that they had asked him the last time.

They took him to a place in Jaffna behind [locatileteted: s.431(2)]. They checked
the scars on his arm. They twisted his arm behiadack and they hit him in the
head. They made him go into a room where theyefbigém to sit on a chair. There
were 2 people and another person was outside. Képytelling him they would be
taking him to another camp for longer questioniiigpey kept at him to tell them the
truth. They said if he told them the truth theyuleblet him go but if he didn't tell
them the truth they would send him to the othermatde was very scared. They kept
him there for the whole day and they questioneddlirday. They gave him water but
nothing to eat. When they released him they totdthey would be back to talk with
him again. They told him to stay at home, noetave the area. They told him if he
went anywhere he had to write the address of wiergas going and leave it at his
home so that they would always know where he Wéey said if he didn’t do this
they could not guarantee his safety.

The Tribunal asked the applicant if he had anye&we that he had been to Court and
jailed for 4 days. He responded that he had @wedlip of paper from when he was
released and his mother had it. He had askedlsamnd it to him but she said that she
had misplaced it. He had asked her to go and gepw of it from the authorities but
she told him that she was too scared to do this.

The applicant stated that his mother recently lbahal that about 8 days ago this person
who is a friend of the family, they call him a coyshad been attacked by the army and
he was in the [hospital]. This person was an an@red he had been taken in by friends
of the applicant’s family. There were many witressto say that the army had hit him
repeatedly on the head with [a weapon] but nobaynkwhy they did this to him.

The man’s family have been told that he can ordy st hospital for [a few] more days
and then they have to take him home. He saichtippened [in] Jaffna.

The applicant stated that he fears returning td.&nka as he fears the CID. He
believes they will keep harassing him and they kuift him or kill him. He stated that
the Sri Lankan army is everywhere in his villagd afl through Jaffna and it is
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impossible to avoid them. They do inspectionstaditime. There is a curfew and if
they find anyone on the streets after 6p.m. they theem.

The applicant stated that he could not live anyelese in Sri Lanka because he is
Tamil and he will be asked for his identificatiomdawhen they learn that he is from

Jaffna they will contact the CID there and he Wwéltaken away by them and hurt or
killed.

Independent Country Information

56.
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Current information on the situation for Tamilstie north and east of Sri Lanka

In May 2012, the US Department of State reportedrpditaries in the east and north
of Sri Lanka have assisted state security ageteidstect and apprehend “civilians
suspected of LTTE connections” The report alscest#tat interrogation of detainees
sometimes included torture:

In the east and the north, military intelligencedasther security personnel,
sometimes working with armed paramilitaries, wegsponsible for the
documented and undocumented detention of civiBaspected of LTTE
connections. Detention reportedly was followedrigrrogation that
frequently included torture. There were reportstitietainees were released
with a warning not to reveal information about thairest or detention, under
the threat of rearrest or death.

Amnesty International alleges that ill-treatmenpebple detained on suspicion of
being LTTE sympathisers remains widespréadd Freedom House states that “there
has been no decline in the use of torture again$ELsuspects over the last two years”.
In addition there has been a sharp increase itkilieappings of Tamils” Regulations
under thePrevention of Terrorism Act 19#8portedly allow for LTTE suspects to be
detained indefinitely without charge or trial. TBapreme Court has reportedly ordered
that security forces release or charge detainddddreger than 90 days; however such
orders are reportedly largely ignoré@hese comments are not made exclusively in
relation to the eastern regions. A May 2012 Amnéstigrnational Report on Sri
Lanka’s detainees provides detailed accounts efjad ill treatment of people detained
on suspicion of LTTE affiliation, however the repfcuses on cases where people
were detained in 2009-10.

Freedom House reports that the Sri Lankan goverhhan“ostensibly concentrated on
rehabilitating former LTTE-controlled territory dhe north and east” since the end of
the civil conflict in May 2009.By September 2010, approximately 4, 000 of the
12,500-13,000 people detained as LTTE ex-combatatdeen released from

1 US Department of State 201@ountry Reports on Human Rights Practices for 208ki Lanka 24 May,
Section 1.c

2 Amnesty International 2012nnual Report 2012 — Sri Lanka4 May

% Freedom House 201Zpuntries at the Crossroads 2012 — Sri Lanka
<http://www.freedomhouse.org/sites/default/files¥a20Lanka%20-%20FINAL.pdfAccessed 18 September

2012

* Amnesty International 2012pcked away: Sri Lanka’s Security DetainggslHCR Refworld, 13 March
<http://www.unhcr.org/refworld/docid/4f5f4c3a2.htrAccessed 12 September 2012

® Freedom House 201Ereedom in the World 2012 — Sri LankaNHCR Refworld, 22 August
<http://www.unhcr.org/refworld/docid/503c72222b.htr\ccessed 18 September 2012



detention® The military continues to control most aspectdaify life in former

conflict areas.® A March 2012 report by the International Crisio@p (ICG) noted
that suspected former LTTE members who were retefisen detention have been
subject to tight surveillance by government for¢éswever, the ICG noted that
surveillance of released LTTE suspects appearbdue been relaxed by March 20°.2.

59. According to the United States Department of Std@DOS), frequent harassment of
young and middle-aged Tamil men by security foaras paramilitary groups
frequently took place in Sri Lanka’s northern aadtern regions during 2011. In
addition, “unlawful killings by security forces agdvernment-allied paramilitary
groups” are common in predominantly Tamil areag USDOS reports that members
of the armed forces and government-backed paramndg arbitrarily detained LTTE
suspects without turning them over to the polibast‘blurring the line between arrests
and abductions*® One of the cases of detention and torture of tahyrreturnees, as
documented by Human Rights Watch in 2012, relat@srhan from Batticaloa in the
eastern part of Sri Lanka. Another case involve®aan from eastern Sri Lanka who
was reportedly detained in a Batticaloa army camp.

60. Information published by the Immigration Review Bbaf Canada in February 2012
asserts that security forces prefer to outsourcehmofitheir operational capacity to
non-LTTE paramilitary groups such as the TMVP, astibuent of the governing
United People’s Freedom Alliance (UPFA). The repartes that the Karuna faction
holds a close alliance with Sri Lanka’s securitscés (including policy and army
operatives), with “some Karuna members reportedéndwearing] police uniforms*

61. While not immediately current, advice provided bg Department of Foreign Affairs
(DFAT) on 15 June 2010 states that DFAT are awhnestances where extortion
threats against Tamils “have involved abductionrémrsom and also threats of murder”
The report states that extortion threats are pilynearried out by paramilitary
groups'?

62. A report from the Human Rights Commission of Smka, dated April 18, 2012, states

that from January 2012 to April 2012, 21 complabitslisappearances have been made

at the Head Office of the Commission and from amibyegRegional Offices.

® Based on government figurédeeDepartment of Foreign Affairs And Trade 2080 Lanka: Update on
management of alleged ex-combatafts September

" Freedom House 201Ereedom in the World 2012 — Sri LankaNHCR Refworld, 22 August
<http://www.unhcr.org/refworld/docid/503c72222b.htnAccessed 18 September 2012

®International Crisis Group 2018yi Lanka’s North II: Rebuilding under the MilitanAsia Report No. 220, 16
March, pp.17-22

®International Crisis Group 2018yi Lanka’s North I: The Denial of Minority Rightasia Report No. 219, 16
March, pp. 10-11

19 Us Department of State 2012ountry Reports on Human Rights Practices 2011i +&8tka 24 May,
Section 1(d)

" Human Rights Watch 201Pnited KingdomDocument containing cases of Sri Lankan deportéegexly
tortured on return 15 Septemberhttp://www.hrw.org/news/2012/09/15/united-kingdomedment-containing-
cases-sri-lankan-deportees-allegedly-tortured-feicessed 27 September 2012

2 |mmigration Review Board of Canada 2082 Lanka: The Tamil Makkal Viduthalai Pulikal (TNYyand
Karuna factions; their relationship with each othegports concerning their treatment of Sinhalesd &amil
citizens; whether they are still active as parataily groups LKA103950.E, 17 Februaryhitp://www.irb-
cisr.gc.ca:8080/RIR_RDI/RIR_RDI.aspx?id=453812&#&ccessed 22 August 2012

13 DIAC Country Information Service 201Gountry Information Report No. 10/33 — CIS Reqist
LKA10306: Sri Lanka Tamil Reque&b June



Complaints have been made at the Jaffna, VavumigieBatticaloa Regional Offices of
the Commission. The report notes tviile some of these complaints have been given
publicity by the media, others have not receiveolipity.’

63. The report states in part:

What is reported from Trincomalee is that checleslaing carried out by
persons said to be from a division of the policpaitament and that those
carrying out the checks do not properly identifgrtiselves’ As such it is an
unhealthy precedent that any person has the abditarry out such checks’

But to date, the Human Rights Commission of Sukhéhas inquired about
the progress of relevant investigations from thkce department vested
with the legal responsibility to investigate offea®f disappearances’ How
ever it is evident that there’s no justifiable pregs in respect of
investigations and the occurrence of yet more gisapances amount to a
challenge to the democratic social system and #iebeing of society’ It is
essential that responsible state parties with figanechanisms should focus
their attention on this reprehensive situation’

The Commission is of the view that the occurrericeich incidents having
achieved peace after 20 years of war obviouslynwaseaped the benefits of
peace for Sri Lankan society’

Abduction of persons from within judicial premisgisappearance of student
activists and those engaged in political activitrgghin the democratic way of
lives cause a grave concern vis a vis the peage@gress of the country and
sets a bad example both nationally and internatilghAs such the
Commission observes that immediate action by $ftéitgals is imperative to
prevent such occurrences in the future’

64. A news article in Groundviews, dated 30 August 2&i2tes as follows:

On 2f'at 2.31pm, August 2012, 32 year old Vasanthane&a sms from
her mobile to her relatives saying she had beeartdly the Criminal
Investigation Department (CID) in Vavuniya. Arou8aim the same night, she
made short phone calls to her mother and fathed, gaid she was alright.
When her parents had tried to find out where she e&ling from, the call

had been cut off and has been switched off theneadt date as her parents
are still unable to get through to her.

When her father tried to complain to the Vavuniygdid¢e, they had refused to
accept the complaint stating that she must haveeelavith a man. The
complaint was only accepted once her father viditedPolice station the
following day along with his wife. Prior to the ast, on the 1®of August,
some persons claiming to be from the CID, had dalasanthamala’s mother
and told her that her daughter would be arrestetts® she produced some
documents to the Vavuniya Police. Even in July22€ie Police had made
inquiries regarding Vasanthamala.



Vasanthamala’'s parents were amongst the around&dilies of disappeared
persons who gathered in Vavuniya today" a@igust 2012, the International
Day of the Disappeared, demanding for justice, actability and the
whereabouts of their loved ones. . The familiegeslaa peaceful protest on
the A9 road in front of the Vavuniya bus stand, Exter held a public meeting
at the Vavuniya Urban Council hall. Most of the fes were Tamil and from
the North and the East, with many families of friaT TE leaders who have
gone missing after surrendering, and also famiiesoldiers who are missing
in action.

The event was held as disappearances (mostly ifothreof abductions),
continued to be reported at a rate of more than every five days in post-war
Sri Lanka. Twenty one disappearances (includingnapited abductions) have
been reported by Sri Lanka’s English media in th@ days between Aprif'l
and July §' 2012. This brings the total number of disappeaesneported
from ' January to 8 July to 57.

...In the 100 days covered in this report, severdofl (under the age of 18)
are reported to have been abducted. Three of tbleitet abductions were
foiled by the parents giving chase and rescuing tttaldren, while one
abduction was prevented by the community foilisgldier's from attempt to
abduct a girl. Two children were released by thdwadiors. According to the
media the body of one child, Sivalingam Sivakumaras found 5 days
following his abduction in the Vadamaraadchi Naatfea of the Jaffna
district. The reported number of child abductiors Increased from 2 in the
first three months (January to March) to 7 in théér three months.

Response by Ministry of Defence

The Watchdog is happy to note that the Ministripefence (MoD) of Sri
Lanka has on its website[2] responded to the disapgnces reported by this
column between October 2011 and March 2012 withtvelteeems to be a
‘Factual Analysis’[3]. The MoD statement refersdor earlier report as
being one that is aimed at misleading the intevai community, thereby
bringing disgrace to Sri Lanka. It is the consistiilure to take appropriate
action in the case of complaints of abductions disdppearance that
constitutes a disgrace to Si Lanka, rather thanabons of human rights
defenders to draw attention to this continuing &im

In the text of the article the MoD stated that “tBé 56 purportedly
disappeared only 18 have been reported as actuabging.” However in the
breakdown of numbers provided in a chart by the MoBdmits that in
addition to the 18 missing, 10 people were releadtat abduction, the bodies
of 5 people reported abducted were found and amdive people were found
in police custody. It does not clarify whether hasrested have been initially
reported as being abducted due to Police not falhkgwegal procedures such
as informing the family members and allowing theesied person to contact
a lawyer. The critical issue remains that the Magelf admits that 38
abductions (including those foiled) took place inL&nka between the period
of October 2011 and March 31 2012.



...Unfortunately, the list compiled from media reparovering 100 days, is
evidence of disappearances continuing in Sri Laha.only do they continue
with impunity, but the responses of those respém$ao maintaining law and
order in the country, point to a marked reluctameetheir part to conduct
effective and credible investigations into the ctaamps they receive. The
State’s complicity in the crime of abduction oreatipted abduction was
clearly indicated in the statements made by Mr. &athnam and Ms.
Attygalle in April 2012, as well as in Mr. Wijesoga’'s complaint in July. But
there has been no credible investigation into thesaplaints, and no one has
been apprehended to date.

Abductions violate both the Sri Lankan constitugonl International Human
Rights Law. Under the Sri Lanka constitution, tlgt to be free from
arbitrary arrest, the right to equal protection ugrdthe law and the right to be
free from torture are guaranteed under all circuarstes[9]. Even if a single
abduction has taken place in the country, it is@ation of the Constitution
and a violation of human rights. The number of aftiduns and
disappearances is irrelevant. It does not mattéindgfre were “only 18” or 38
or 56 abductions, what matters is that there haanlb®o appropriate response
from the state and its agencies which are chargeld kaw enforcement and
the maintenance of law and order. The State mussiigate the allegations
with the objective of identifying and prosecutireggetrators. It is only by
doing so that the cycle of impunity can be brole citizens of Sri Lanka be
assured that no abductions will take place in titere.

Sri Lanka has a long history of un-investigatecaggearances from the 1970s
onwards. The UN Working Group on Enforced and lontary
Disappearances, as well as other UN human rightshaeisms have
consistently called for the Government of Sri Latiktake effective action to
break the cycle of impunity in this regard, andl&iver justice and redress to
the victims of disappearances and members of theiilies. Recently, the
Lessons Learned and Reconciliation Commission (DL.R@pointed by the
Government, had recommended the creation of a &g@scmmissioner of
Investigation ‘to investigate alleged disappearanaad provide material to
the Attorney General to initiate criminal proceegsnas appropriate’[10] but
no action has been taken in this regard after ntbean 9 months.

65.  Journalists for Democracy in Sri Lanka reported@ddecember 2012 as follows:

Heavy Military Presence around Jaffna Universityoriel Arrests Feared.
With the academic activities of the Jaffna Univigrsbming to a grinding halt
in protest of police and military atrocities duririige past three days, Sri
Lanka’s defence authority has increased the miyfifaresence around the
Jaffna University amid fears that there could beenarrests of University
students on false charges of terrorism relatedvitetis.

It is reliably learnt that the Jaffna University mwhistration has been given a
wanted list of names of at least ten Universitglshis following the police-
military joint attack on the students on NovembeémaRd 28. Acting Vice
Chancellor of the University Prof. Velnamby howeVvers refused to speak to
the media in this regard.



According to media and academic sources in thegtnorth, the military
which was drastically reduced following the raid thie ladies’ hostels on
November 27 and the unprovoked attack on the palestetdents’ march on
November 28, has been visibly increased in thaiycof University from the
early hours of today (02). “The University area ksovirtually like a

battlefield with the unusual presence of heavilpmad military personnel. You
could see hundreds of soldiers guarding all thedsoand lanes leading to the
Jaffna University and carrying out random checkmgsniff dogs on almost
all the commuters in a threatening manner,” therses told the JDS from
Jaffna via phone. “This has increased a very terstetbsphere in the area
and instilled fear among the students using theghdacilities, especially
after the arrest of four students by the Terroriswestigation Division (TID).
The students in the hostels are facing great difies even in getting their
food as a result,” the sources said...Meanwhile, Bcpdeam has visited the
house of Management Faculty Union leader, Parantra®abeskumar in the
early hours of Sunday (02) to arrest him. As he m@&sresent at home at the
time of the police visit, his parents were ordetieat he be produced at the
Jaffna police station before noon to avoid thermbeirrested.

Sri Lanka'’s police chief, DIG N. lllankakoon whesntacted by the leader of
the Tamil National Alliance (TNA) R. Sampantharg bkimed no knowledge
of the predawn move by the police to arrest SabmeakuDIG Ilankakoon
however, has confirmed to the TNA leader duringchisversation via phone
the arrest of the four other university studentsSaturday, informing him that
they were being kept and interrogated by the TiEhatVavuniya prison.
Secretary of the Jaffna Students’ Union ParamalarglDarshananth (24) of
Kantharmadam, Arts Faculty Union President Kanakeakaraswami
Jenamejeyan (24) of Puthukkudiyiruppu, Science Batinion member
Shamugam Solomon (24) of Jaffna and Ganeshamastutarshan (22) of
Urumpirai were arrested by the police on Saturday.

Police spokesman SSP Prashantha Jayakody hasheiaé¢dia in Colombo
that these University students have been arrestedcharges of throwing
petrol bomb at a pro-government Tamil party offltdaffna and pasting
posters supporting the militarily defeated Tamuérirebels”. The academic
sources of the University, however, have rejedtedd charges as “fake,
fabricated and politically-motivated to stifle threlependency and integrity of
the Jaffna University”. “The military, which virally runs the daily affairs of
the north and the east despite the presence ofcaléed civil administration,
is hell-bent on establishing its administration ewe the Jaffna University. It
IS unacceptable for the military to practise itdiaierrorism tactics on the
innocent students’ society in the war-ravaged Jgffhe told the JDS from
Jaffna...

66. The Tamil Guardian reported on 8 December 201&)lkmsvs:

An 18 year old student was abducted by the Temotis/estigations
Department (TID) whilst in Valveddithurai (VVT), Jaffna, reports
TamilNet. The studnet, Arulampalam Dhishokraj ikeved to have been
abducted on Wednesday. The parents of Dishokrajved a telephone call



from the TID the next day, informing them thattisein was in custody.

67. The Tamil Guardian reported on 9 December 2012yi#he of Rajavarothiam
Sampanthan a leading Sri Lankan Tamil politiciaenMber of Parliament and leader
of the Tamil National Alliance and lllankai Tamilrdsu Kachchi.

Sampanthan outlines his views on militarisatiothef North-East in the Sri
Lankan parliament on Friday:

"There seems to be a rather mistaken belief amongegeople in this
country that the Tamil people want the armed fométsof the North and
East, that's not correct. Let me put it on recdldt we realise and we
accept that the armed forces have got to be preasdghte North and East,
they are in the whole country. We only ask thafpttesence of the armed
forces in the North and the East, is not in suchamner as to be oppressive
of the Tamil people, as to subjugate the Tamil fie@s to make them feel
that being whole citizens in this country.”

"We don't want them there in such large numbersabge when they are
there in such large numbers, their presence is eggive. Their presence is
a humiliation to us, their presence has an impacbar self-respect and
dignity, it makes us unequal. It makes us sectass citizens, that is what
we don't want...

Current airport surveillance and treatment of failed asylum seekersreturning to Sri
Lanka.

68. A letter from the British High Commission in Colomto the UK Home Office, dated
5 January 2012, provides detailed information anygorocedures at Bandaranaike
International Airport, Colombo. Aside from thosetiansit to onward flights, all
passengers must present their passport and azakait immigration. The High
Commission provides the following advice regardsegurity measures at immigration:

The immigration officer will scan the details paafehe passport. Three scanned
images of the details page will then appear oncttraputer screen shown in
normal, ultra-violet and infrared light, along withasic details regarding the
document and the holder. This enables the immunadfficer to identify if the
document has been forged or tampered with in any ®ach immigration
officer’s desk has a terminal connected to the Bider Control System. This
system contains border control, visa/ETA detaitgl aitizenship and passport
records and is networked to the DIE office in Cdbomit is not linked to any
police or military database; however, there is dertlist containing information
relating to court orders, warrants of arrest, jumpgibail, escaping from detention,
as well as information from Interpol and the Statielligence Service (SIS)
computer system. The immigration officer will chimkany data matches, check
that the document is genuine and unaltered, ankl tbomugh the passport for
visas and/or endorsements. Dependent on the citamees of the individual
passenger, the immigration officer may ask questiorascertain the purpose of
the visit. Once satisfied that the passenger gealir entry, the immigration



officer will endorse the passport with an arrivédsip and hand back to the
passenger. They will also endorse the arrival catdch they retain.

The State Intelligence Service has an office irirtireigration arrivals hall and
officers from SIS usually patrol the arrivals argaring each flight arrival.
Invariably, if they notice a person being held ypIE they approach them and
take details in order to ascertain if the persoryrba of interest to them. Their
office contains three computer terminals, two lihke SIS records and one
belonging to the airport containing flight infornatb.

69. Additionally, the British High Commission clarifiekat people leaving Colombo
airport do not encounter any permanent checkpomte airport link road connecting
to the main A3 road. The first permanent checkpisiian the bridge at
Peliyagoda/Grandpass on entering the city; the murmbvehicles stopped at this
checkpoint had “significantly reduced” in the mosrior to the High Commission’s
advice® There is, however, a permanent checkpoint forolesientering the airport,
on the road leading to the terminal buildings. #gttcheckpoint, “departing passengers
often have to produce confirmation of ticketing amch passport*>

Failed Asylum Seekers

70. Information from the Canadian, British and Austalgovernments states that all Sri
Lankan nationals are treated in the same mannbrregfard to entry procedures into
Sri Lanka. This information also indicates thatddiasylum seekers and Tamils are not
specifically targeted for adverse attention from 8ri Lankan authorities at the time of
entry’® Australian government information does indicat ton-voluntary returnees
to Sri Lanka are likely to be interviewed by thdigm, the State Intelligence Service
(SIS), or both” In July 2012;The Australiarreported that the first failed Tamil asylum
seeker to be deported from Australia to Sri Lardiepwing the end of the civil conflict
was questioned on arrival for sixteen hours, bedmmearing at a press conference
where he recanted claims of ill treatment by tHd_8nkan authoritied® However,
there is alternative information available from rgvernment organisations (NGOSs),
academics and media reports indicating that faildum seekers are specifically held
for questioning, detained and arrested at the digporeturn to Sri Lank&.

14 UK Home Office 2012Sri Lanka: Country of Origin Information Reppit March, pp.197-198
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'8 Immigration and Refugee Board of Canada 2@tillanka: Information on the treatment of Tamiummees
to Sri Lanka, including failed refugee applicantspercussions, upon return, for not having propevernment
authorization to leave the country, such as a padspKA103815.E,22 August http://www.irb-
cisr.gc.ca:8080/RIR_RDI/RIR_RDI.aspx?id=453562&=#&ccessed 18 November 2011; Rutnam, E 2011,
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71. The British High Commission provided advice to th€ Home Office on 5 January
2012 regarding the screening process for returaeBandaranaike International
Airport, Colombo. The advice stated that securitycedures for all returnees appeared
to have relaxed, regardless of ethnicity. Relevwaormation regarding the screening
process at the airport for involuntary returnedadtuded in full, below:

Returnees who are being escorted will be presewtdae duty Chief Immigration
Officer in the immigration arrivals hall by the esting officers. Those who are
not escorted should be presented to the duty Ghimigration Officer by an

airline official, although this does not happeraihcases. All returnees must be in
possession of either a valid passport or an Emergé&tassport issued by the Sri
Lankan High Commission in London. They must alsoptete an arrival card,
which they should have been given on the planepaggknt this to immigration
along with their passport.

UK returnees escorted or presented by the airlireimmediately identifiable as
returnees to DIE. Unescorted returnees travellimgeamergency Passports issued
by the Sri Lankan High Commission in London wilkjoestioned by DIE to
ascertain if they are returnees. However, unescomturnees travelling on their
original passports will in all probability not eveéye questioned by DIE unless they
bring themselves to the immigration officers’ attem in some other way e.g.
presenting a document containing forged or unauieal endorsements.

DIE procedures are the same for all deported aridrreed Sri Lankan nationals
and they will interview them merely to confirm th&ii Lankan nationality. They
record the details of all returnees in a registirgpook) which is held in the duty
Chief Immigration Officer's office. Once satisfigtt a returnee is a Sri Lankan
national in many cases they refer them to the Jtdg#ligence Service (SIS) and the
Criminal Investigations Department (CID). If DIEnet satisfied that a returnee is
Sri Lankan, for example they suspect they are immaitof another South Asian
country, them [sic] under the UK-Sri Lanka bilatereadmission agreement, the
person would be sent back to the UK. The Statdiygrce Service (SIS) is often
notified by the Sri Lankan High Commission in Lamdbout planned enforced
returns from the UK. SIS interviews every depoatee ascertains the grounds for
their deportation/removal, how they left Sri Larded their background. SIS keeps
paper and computerised records. SIS paper recaatts lolack 60 years and are
currently being put onto a computer database. $8puter records are available
at the airport to both SIS and (on request) ClDceffs.

Once SIS has completed their interview the retursitieen passed to CID. The
main CID offices are on the ground floor adjacemttie DIE embarkation control,
and underwent a complete refurbishment in 2010ddrx the Australian
government. The office suite has three purpose intélrview rooms, and facilities
where returnees can relax and eat meals. All retasfideportees passed to CID are
interviewed, photographed and wet fingerprintede Timin objective of these
interviews is to establish if the returnee hasiaanal record, or if they are wanted
or suspected of committing any criminal offencé® photographs are stored on a
standalone computer in the CID office at the aitpaond the fingerprints remain

cisr.gc.ca:8080/RIR_RDI/RIR_RDIl.aspx?id=453562&=&ccessed 18 November 2011; ‘Tamils heavily
victimised at Colombo airport’ 2018ri Lanka Guardian5 January
<http://www.srilankaguardian.org/2011/01/tamils-hi&avictimised-at-colombo.htmd Accessed 18 November
2011; Edmund Rice Centre 201Dne year after the war Sri Lanka is not sdf¢ May
<http://www.erc.org.au/index.php?module=documents&JRocumentManager_op=viewDocument&JAS Do
cument_id=268 Accessed 18 November 2011



amongst paper records in the same office. Chedak@itiated with local police, but
returnees are released to a friend or relative, whGID refers to as a surety. The
surety must provide their personal details and atcesponsibility for the returnee.
They are not required to lodge any money with G3Bme returnees have
subsequently informed the British High Commissiat around a week after they
have returned to their home address they recefedi@v-up visit from their local
police to confirm their presence. On completiotheir procedures CID will walk
the returnee back to DIE. The duty immigrationagffiwill then endorse the
returnee’s passport/emergency passport with an gration arrival stamp and
hand it back to the returnee. The returnee wilhtbe allowed to proceed to the
Duty Free area, baggage reclaim and Customs. Enmesgpassports are
considered full official documents issued by thd_8nkan authorities. They are a
proof of identity and are valid to go through arheckpoints.

72. The British High Commission noted six instancesadiirnees from the United
Kingdom being detained on arrival. Two were arr@é$te forgery offences in 2010,
three for forgery offences in 2011 and one wasséetkdue to an outstanding arrest
warrant in 2011°

73. In August 2011, the Research Directorate of the igmation and Refugee Board of
Canada (IRB) published a research response whashdad information from a
number of sources on the treatment of Tamil reesnmcluding failed asylum seekers,
on their return to Sri Lank&. It was reported that an official from the Canaditigh
Commission in Sri Lanka had sought information fifr&ri Lankan government
officials, mission staff and other in-country stakklers” and had provided the
information that had been gathered to the IRB oAdgust 2011. This information
indicated that Sri Lankan nationals are subjetihéosame screening process on their
return to Sri Lanka, regardless of their ethnidityvas noted that persons removed to
Sri Lanka are interviewed at the airport by seguntces to obtain information in
relation to human trafficking and smuggling. In digah, it was stated that criminal
background checks of returnees are also condudtezhwnay take 24 to 48 hours to
complete?? A Canadian High Commission official stated that itigh Commission
was aware of “only four cases” of persons beingidet upon arrival. The official
indicated that these cases “involved outstandimgioal charges in-country and were
not related to their overseas asylum claims or #téinicity” 2>

74. An article from theSunday Leadempublished on 26 June 2011, included the traniscrip
of an interview with Chris Dix, South Asia Regioratector of the UK Border
Agency. This interview took place in the immediafeermath of 26 failed asylum
seekers from Sri Lanka being returned from the ééhiKingdom. In response to a
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guestion regarding the monitoring that was conailibteBritish authorities of persons
deported to Sri Lanka, Dix expressed the view thete was no evidence of safety
issues on return for deporteés.

75. In September 2010, DFAT provided the following imf@tion to DIAC regarding the
checks that were being undertaken at that timeawnil§ returning to Sri Lanka. DFAT
also stated that Tamils were subject to the sarrg procedures as other Sri Lankan
citizens. It was noted, however, that non-voluntaturnees would be likely to be
interviewed by the police, the State Intelligenesv&e (SIS), or both. DFAT noted
that a person may be held by the CID for up to exprately twelve hours until checks
were finalise®®

76. There is alternative information available whicHigates that Tamils and failed asylum
seekers are being specifically targeted by thé&rkan authorities on their return. For
example, according to a September 2BBLC Sinhalaeport, Amnesty International
reportedly stated that “the end of the conflict tyears ago had not diminished the risks
faced by failed Sri Lankan asylum seekers” Amnéstigrnational were also said to be
maintaining “that deportees face arrest and detentpon their return®®

77. Inits aforementioned August 2011 research respdhedRB indicated that a joint
submission had been prepared for its ResearchtDiege which provided information
regarding the treatment of deportees and failetbasgeekers on their arrival in Sri
Lanka. The joint submission, dated 18 July 20115 pr&pared by four parties: the Law
and Society Trust, the INFORM Human Rights Documentation CerftrBletworking
for Rights in Sri Lank&® and “a human rights lawyer in the United KingdothThe
submission indicated that immigration authoritiexevalerted about the impending
arrivals of failed asylum seekers, and that persdms are deported to Sri Lanka or
returned as a failed asylum seeker were subject&pecial questioning” by police
and members of the TID at the airport on arrivéle Bubmission also indicated that
such persons were “almost always detained” forimgrperiods “until security
clearance is obtained”. The submission also indic#tat Tamil returnees were
particularly vulnerable if they arrived individugldnd no one knew they were
arriving

24 Rutnam, E 2011, ‘UK satisfied with Lankan depacat The Sunday Leade26 June
<http://www.thesundayleader.lk/2011/06/26/uk-satidfivith-lankan-deportation/Accessed 18 November
2011

% DIAC Country Information Service 201Gountry Information Report No. 10/58 — Sri Lankaedtment of
Tamils: CIS Request No LKA106@durced from DFAT advice of 20 September 2010)S2ptember

% Deported asylum seekers released’ 2@RBC Sinhala29 September
<http://www.bbc.co.uk/sinhala/news/story/2011/09829 returnees.shtmlAccessed 18 November 2011
2" The Law and Society Trust is “a non-profit orgatian based in Colombo that is “conducting humghts
documentation, research and advocacy” work.

% The INFORM Human Rights Documentation Centre &idLankan human rights organization that has been
active since 1989 and that focuses on monitoringuthentation and networking

29 Networking for Rights in Sri Lanka is “a group atig a national and international network of Sahkan
human rights defenders” .
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to Sri Lanka, including failed refugee applicantspercussions, upon return, for not having propeveynment
authorization to leave the country, such as a padsphKA103815.E, 22 Augustkttp://www.irb-
cisr.gc.ca:8080/RIR_RDI/RIR_RDl.aspx?id=453562&=&ccessed 18 November 2011
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78. A Sri Lanka Guardiameport, published on 5 January 2011, made referemthe
heavy presence of the intelligence officers” atd@abo International Airport. In
addition, it stated that “Tamils travelling fromergeas are being systematically
targeted and put through extensive interrogatieegsses for several hours”. Terrorism
Investigation Department (TID) officials were refsatly “armed with airline passenger
lists single out individuals and take them intotody. Some of them are held at the
airport for several hours and interrogated whitshe are taken away in unmarked
white vans to unknown destinations” In relatiorwtoat happens to persons taken away
in “unmarked white vans”, it was stated that “actog to airport sources, some of
those taken in unmarked vehicles are taken to umkrmaces and their fate is not
known unless they are released”. It was reportatitiiere had been an increase in the
arrest of “Tamils from London” after “the failedsii of the President Mahinda
Rajapakse to the UK¥

79. Reports refer to specific examples of both failsdam seekers from Sri Lanka and
Tamils being detained at the airport on arrivahiat country. For example, in
September 2012, Human Rights Watch claimed to Haeamented thirteen cases
whereby failed Tamil asylum seekers had been stdgjdo arbitrary arrest and ill
treatment, including torture and sexual assaultheir return to Sri Lanka. In several
cases, returnees were detained at the airport Byo€icials.>* Non-government
organisation Freedom From Torture has also puldisheport in September 2012,
documenting 24 cases whereby Tamils who return&titbanka from the United
Kingdom voluntarily were allegedly detained anduoced. In many cases, the returnees
were detained within a month of their return, ofaetheir homes or at checkpoints.

80. One case involved detention on arrival. Many ofrétaernees had real or perceived
associations with the LTTE, and were interrogatasuathese links during detention.
Five detainees were reportedly interrogated abibwgir own activities and/or the
activities of other Tamils in the UK in supporttbg LTTE”>* This report builds on an
earlier Freedom From Torture report published ih12@vhich concluded that
“notwithstanding the formal conclusion of hostési, Tamils with an actual or
perceived association with the LTTE remain at patér risk of detention and torture

in Sri Lanka”®®

81. A-report fromBBC Sinhalapublished on 29 September 2011, makes referernte t
case of 50 Sri Lankan nationals who had been degddck to Sri Lanka from the
United Kingdom. It was stated in this report thatstof the deportees were “ethnic

authorization to leave the country, such as a padspKA103815.E, 22 Augusthkttp://www.irb-
cisr.gc.ca:8080/RIR_RDI/RIR_RDl.aspx?id=453562&=&ccessed 18 November 2011

32 Tamils heavily victimised at Colombo airport’ 20Sri Lanka Guardian5 January
<http://www.srilankaguardian.org/2011/01/tamils-higavictimised-at-colombo.htmd Accessed 18 November
2011

% Human Rights Watch 201Pnited KingdomDocument containing cases of Sri Lankan deportéegesly
tortured on return 15 Septemberhttp://www.hrw.org/news/2012/09/15/united-kingdomedment-containing-
cases-sri-lankan-deportees-allegedly-tortured-feicessed 27 September 2012

34 Freedom from Torture 2012, ‘Sri Lankan Tamilsuoed on return from UK’, 13 September
<http://www.tamilnet.com/img/publish/2012/09/Freeddnom_Torture_briefing92012.pdfAccessed 17
September 2012
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Tamil asylum seekers® while a report fronThe Islandstated that all 50 of the
deportees had been “denied political asyldfrn their return to Sri Lanka, the
deportees were reportedly “initially detained bg pgolice at Colombo international
airport”, but were then released after questiorithg.

82. According to a 2012 article on Tamil Net, a “28-ye&d Tamil man, recently deported
from the UK was found killed in Trincomalee on 18k’ The man had reportedly
seen “strange persons” wandering around his haareran the day, and had warned
relatives not to go out. The report noted anotbarrnee, had been “knifed to death by
a motorbike squad in a Sri Lanka Army camp in Vadaradchi on Tuesday”, and that
while ‘white-van’ disappearances were well-knowthe' present trend seems to be the

use of a knife’®

83. A May 2010 press release from the Edmund Rice €éatr Australian research,
advocacy and networking organization that also wavkh refuges and asylum
seekers”, al provides information indicating thanils and failed asylum seekers from
Sri Lanka are at risk of mistreatment on their meto that country. Phil Glendenning,
the Director of the Centre, was quoted as statiag‘the attitude held by the
authorities is that any Tamil who fled the countryan unauthorized way must be an
LTTE sympathizer, or if they are Singhalese, tHeytmust be a traitor. Glendenning
also indicated that failed asylum seekers retutaesti Lanka were being taken into
custody by Sri Lankan security forces, with somedpeletained or assaulted. “One
man who is still in jail has lost the hearing ireagar given the severity of the assault he
suffered, and another has received damage toghtsi

84. A report from Amnesty International, published ahJdune 2011, refers to 26 failed
asylum seekers from Sri Lanka, “most of them Tanti€ing taken in for questioning
on their arrival in Colombo. Yolanda Foster, Amiydsiternational’s Sri Lanka
researcher, was quoted as stating that “the gowarhaof Sri Lanka have a history of
arresting and detaining rejected Sri Lankan as\gaekers upon their return and we are
aware of cases of people being tortur€dinmediately prior to the deportation of
these failed asylum seekers to Sri Lanka, HumahtRig/atch had expressed the view
that “Sri Lankan nationals who have been affiliangth or are considered to be
supporters of the Liberation Tigers of Tamil EeldmTE), would be at significant risk
of persecution if deported back to Sri LanRaTheSunday Observeeported on 19
June 2011 that Sri Lanka Police had found “no arahcharges” against the 26 failed
asylum seekers. A police spokesman reportedlydsthtd none of these failed asylum
seekers had been arrested and they had all “alretutyred to their homes” The report

% Deported asylum seekers released’ 2@RBC Sinhala29 September
<http://www.bbc.co.uk/sinhala/news/story/2011/09429 returnees.shtmlAccessed 18 November 2011
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indicated that the group of 26 comprised 15 Tars#gsen Muslims and four

Sinhalesé? A report fromThe Sunday Leadstated that not all of the 26 were asylum
seekers, referring to a claim by one of the depsrtbat he and others among the group
were student visa over stayers inst&ad.

Current information regarding young Tamils suspected of supportingthe LTTE
returningto Sri Lanka.

85. The USDOS reported a drop in extrajudicial Killirdpging 2011. There were,
however, reports from non-government organisatibasthe Sri Lankan government
maintains undisclosed detention facilities whergpggated LTTE sympathisers have
been detained, interrogated, tortured and sometkitied. Up to 3,000 detainees were
thought to be held in undisclosed detention faesitpolice stations, army or
paramilitary camps, and other CID or TID facilitiddany of these people have
reportedly been “detained incommunicado withoutrgear trial”. Additionally, the
USDOS noted that some killings during 2011 appetodxk politically motivated and
target LTTE supporter¥’

86. By contrast, the USDOS also reports that 10,20@legormerly detained as LTTE
combatants had been released from the governnfegitiabilitation centres” by the
end of 2011. An additional 700 “hard core” LTTE popers were reportedly
transferred to the criminal justice system. Detagended to face military
surveillance, social stigma and employment diffies! after their releas@.

87. Amnesty International reported in 2011 that detesnguspected of belonging to the
LTTE continued to face heightened risk of tortune ather forms of ill-treatment at
the hands of the TID and C1B Freedom House stated in 2012 that “there has bee
decline in the use of torture against LTTE suspees the last two years”

The current situation in Colombo for a young Tamil male with suspected LTTE links

88. Major reports from non-government organisationsgalthat torture and other ill
treatment of suspected LTTE sympathisers remaidespiread® *° Two of the cases
of detention and interrogation documented by Freeftom Torture, referred to in the
preceding pages, involved detainees from ColoMii&everal of the cases documented

2 Yatawara, D 2011, ‘All UK deportees now in theimhes in Sri Lanka’Sunday Observef9 June
<http://www.sundayobserver.lk/2011/06/19/sec02>akpcessed 18 November 2011
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*" Freedom House 201Zpuntries at the Crossroads 2012 — Sri Lanka
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“9 Freedom House 201Ereedom in the World 2012 — Sri LankaNHCR Refworld, 22 August
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by Human Rights Watch also involved returnees wkoeveither from Colombo or
detained shortly after arriving in Colombb.

89. InJanuary 2012The Economisteported that “white van abductions” have contthte
occur in ColombG? A December 2011 article frobmkbima New?¥ stated that rather
than targeting suspected LTTE supporters, whitealattuctions had begun targeting
criminals and drug trafficker¥.On 8 January 2012ankenew? reported five
abductions by white vans within the first six dayshe New Year, one of which
occurred in Colombd® A Tamil businessman from Wellawatte, Colombo was
reportedly abducted in February 2012.The businessmas reportedly due to testify
before the Supreme Court in a case filed regardisgreatment by authorities when he
was detained during 2009-2011 on suspicion of baingTTE supportet’

90. InJanuary 2012, an adjunct professor advisedntimeigration and Refugee Board of
Canada (IRBC) that reporting abductions to thegeotian be difficult as police officers
in Colombo do not generally speak Tamil, and beegqadice may suspect those
reporting an abduction of having LTTE connectiohs.

91. A December 2010 posting on the Sri Lanka DefenaarRdlog site alleged that Tamil
businessmen in Jaffna and Colombo had been tarfgetederrogation by police as to
whether they had paid the LTTE while supplying gotmlareas under its control
during the civil war. According to a Tamil spokesgn quoted in the article, every
trader in the area had been obliged to pay monéyet@ TTE during this time
regardless of their ethnicity.

Registration Requirements

92. Forced registration projects targeting Tamil a@aSolombo have occasionally
occurred in Tamil neighbourhoods. According to tiéHCR, from July 2008, citizens
arriving in Colombo from war-affected regions weeguired to register with the

* Human Rights Watch 201Pnited KingdomDocument containing cases of Sri Lankan deportéegesly
tortured on return 15 Septemberhttp://www.hrw.org/news/2012/09/15/united-kingdomedment-containing-
cases-sri-lankan-deportees-allegedly-tortured-fetcessed 27 September 2012

%2 ‘Murky business’ 2012The Economistl4 January kttp://www.economist.com/node/2154282&ccessed
17 January 2012

%3 Lakbimais an online Sinhala language daily newspaperisi@lso published in English. It is published by
the Sumathi Group of newspapers.

** ‘Weerasingha, G K 2011, ‘White vans now dole astice!’, Lakbima News9 December,
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police. There were allegations that the police useamation gathered in these
registration exercises to target Tamil civilians dorest® The British High
Commission 2010 advice notes that in May 2010nthely elected government
announced that compulsory registration of househwthbers would cea$é.

93. In August 2011, the Sri Lanka Advocacy Group repaithat the issue of registration in
Colombo was “confusing” — whilst the May 2010 energy regulations had been
lifted and there was no legal requirement for wistto register with local police, police
still inquired as to registration from Tamils, aswbjected them to scrutiny if they did
not have a registration documé&htn August 2011, Tamil Net reported that military
officers had been registering young Tamils who vetaging temporarily in Colombo,
particularly along Wellawatte-Galle ro&8iTamil Net report also reported in November
2011 that registration was occurring in Kotahenlicpaivision®* According to
February 2012 advice from the British High Comnassian unnamed “non-
government organisation with offices in severatpaf the country” reported that there
is no mandatory system of police registration. €isy however, a voluntary system of
police registration, and clients of the organisatiho were staying in Colombo
temporarily were sometimes advised to register tiéhpolice “just to cover
themselves®®

The general situation for Tamilsin Colombo

94. Regarding discriminatory treatment towards Tansldents more generally, Freedom
House reports that Tamils claim to have limitedesscto government employment,
university education and access to justice. Freedoose also reports that the
government does not take adequate measures tap@veontain ethnic tensiofi8In
July 2012 ]RIN Newsreported that it could still be difficult for Tahspeakers to
obtain employment, a driving licence or passpargttend a government hospital in
Colombo. Police reports also apparently tend tavtigen in Sinhald’ There are few
Tamil-speaking officers within the police for&e.

95. However, in a 2011 report, Minority Rights Groupelmational noted that many
Tamils in Colombo have been successful in busiaadsther professions, and do not
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share views expressed by Tamils from conflict anedise north that the President has
an ethnic bias that affects equal access to develnpopportunitie&’

FINDINGS AND REASONS

96. The applicant travelled to Australia by boat andgsd asylum. The Tribunal accepts,
as did the delegate, that the applicant is a [@fgted: s.431(2)] old Tamil male from
Jaffna in the North of Sri Lanka and has assesseddims against Sri Lanka as his
country of nationality.

97. The Tribunal finds that the applicant is outside ¢country of nationality as required by
Article 1A(2). There is nothing in the evidenaefdre the Tribunal to suggest that the
applicant has a legally enforceable right to eatet reside in any country other than
Sri Lanka. Therefore the Tribunal finds that tipplacant is not excluded from
Australia’s protection by subsection 36(3) of thet.A

98. The Tribunal found the applicant to be a convinaitpess who has given a
reasonably consistent account of his experiencesgithe war and the experiences
which led to his departure from Sri Lanka. Theblinal accepts that the applicant is a
young Tamil male from Jaffna in the north of Srnka. The Tribunal accepts that he
and his family were displaced during the war; thaly lived in camps for displaced
persons in [the mid and late 1990’s] and that fhy@ieant lived in a [hostel] for Tamil
children for two years. The Tribunal accepts thatapplicant was injured in a bomb
blast [in] 2003 and this has left him with [scar#]is noted that the applicant lived
with his family in [Town 2] from 2003 until 2010 drthen he returned with his family
to their home in Jaffna.

99. The applicant claims, and the Tribunal acceptd,ithgearly] 2012, he was involved in
a fight at a cricket match which led his being detd for 4 days, appearing in Court,
and being required to report to the police on akiyelgasis for a period of 6 months.
The Tribunal also accepts that the applicant waseuently questioned and later
detained and interrogated by the CID and that duthe course of the interrogation he
was questioned about being an LTTE fighter durirgwar. He claims he was
suspected of being an LTTE fighter because ofsbarfing], his absence from his
home for several years during the height of the waal the accusations made against
him by the people he fell out with at the crickabge and who did not support the
LTTE. The Tribunal found the applicant’s evidemeehis regard to be consistent and
convincing.

100. Various country reports support the applicant’snetaof being questioned by the CID
and later detained and interrogated by the CIDrokgg his links with the LTTE. For
example, the United States Department of State @QSDreports thadtarassment of
young and middle-aged Tamil men by security foaresparamilitary groups
frequently took place in Sri Lanka’s northern arsdern regions during 2011In May
2012, the US Department of State reported paramds in the east and north of Sri
Lanka have assisted state security agencies totdetd apprehend “civilians suspected
of LTTE connections” The report also states thedriogation of detainees sometimes
included torture:

% Minority Rights Group International 2018lp War, No Peace: The Denial of Minority Rights audtice in
Sri Lanka 19 January, p. 5http://www.minorityrights.org/download.php?id=92Accessed 28 March 2011



In the east and the north, military intelligencedasther security personnel,
sometimes working with armed paramilitaries, wegsponsible for the
documented and undocumented detention of civisaspected of LTTE
connections. Detention reportedly was followedrigrrogation that
frequently included torture. There were reportstitietainees were released
with a warning not to reveal information about thairest or detention, under
the threat of rearrest or deaff.

101. Amnesty International alleges that ill-treatmenpebple detained on suspicion of

102.

103.

104.

being LTTE sympathisers remains widespr€zahd Freedom House states that “there
has been no decline in the use of torture again$ELsuspects over the last two years”.
In addition there has been a sharp increase itkilieappings of Tamils” There were
also reports from non-government organisationstti&ri Lankan government
maintains undisclosed detention facilities whergpggated LTTE sympathisers have
been detained, interrogated, tortured and sometkified. Up to 3,000 detainees were
thought to be held in undisclosed detention faesitpolice stations, army or
paramilitary camps, and other CID or TID facilitiddany of these people have
reportedly been “detained incommunicado withoutrgear trial” Additionally, the
USDOS noted that some killings during 2011 appetodxk politically motivated and
target LTTE supporter€.The information in these, and other reports, suggbe
applicant’s claims of having been questioned byGHe in [early] 2012 and later, in
April 2012, having been detained, interrogated sptally mistreated and threatened by
the CID.

The Tribunal has to assess whether or not theagtlhas a well-founded fear of
persecution in the reasonably foreseeable futuggiihanka. The applicant states that
in Jaffna the Sri Lankan army is everywhere anslimpossible to avoid them. This is
confirmed by independent reports, including thaseddn paragraphs 65-67 above,
which indicate that there is a heavy military presein Jaffna. He also claims that he
was told by the CID not to leave his home area,iihé did so, he was to leave
information about his whereabouts at his home abttte CID would know where he
had gone. The applicant claims to fear that hebeildetained, interrogated, and hurt
or killed by the CID if he returns to Sri Lanka.

The Tribunal finds, after assessing all the evidemcluding very recent independent
country information reports relating to the advdrsatment of Tamils in the north and
east of Sri Lanka, that the applicant’s past detantnterrogation and physical assault,
is a part of thérequent harassment of young and middle-aged Tiawex by security
forces and paramilitary groups.

As it is accepted that the applicant has been ounest and threatened in [early] 2012
and detained and mistreated in early April 2012, after considering the country
information regarding the treatment of young Tamglles in Tamil dominated regions
in the north and east of Sri Lanka, the Tribunadi$i that there is a real chance the
applicant will be detained and mistreated in ttesomably foreseeable future in Sri
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105.

106.

Lanka. The Tribunal finds that the treatment anmt®tm serious harm (s.91R(1)(b),
s.91R(2)), and systematic and discriminatory cohduthat it is not random or
arbitrary but targeted at Tamils and those perckigede supportive of the LTTE
(s.91R(1)(c). Furthermore it is treatment basetheressential and significant reasons
of the Convention grounds of race (Tamil ethnigitsnputed political opinion, and
membership of a particular social group (young Tanan in the Jaffna region)
(s.91R(1)(a)). Inthe Tribunal's view this soagbup complies with the legal
requirements for particular social groups in tHatreembers of the group are
identifiable by common characteristics or attrilsutéhich distinguishes the group from
the society at large, namely their Tamil ethnicibgir youth and their geographical
location. Whilst the applicant’s fears of harmatelto his being a young Tamil male
from Jaffna, this fear of harm is not the charasterwhich is common to all members
of the group and which makes it an identifiableugro The group is an identifiable
social group because of the members’ shared etpniceir shared age group and their
shared geographical location. (Sg#plicant S v MIMA2004) 217 CLR 387 at [36]).

The Tribunal considered whether relocation to asogart of Sri Lanka, such as [Town
2] or Kandy where [some of his siblings] live, isemsonable option for the applicant.
However, given that the agents of persecutionigidase are agents of the State, and
given the relatively small size of Sri Lanka, théblinal accepts that the applicant faces
persecution throughout Sri Lanka. This findingugported by the country information
which indicates that the applicant may have tostegiif he relocates to Colombo or
elsewhere and that if he does not register, aziagy@amil male from Jaffna, he would
be subject to scrutiny. Independent country reppaito indicate that young Tamil men
are at risk of detention and interrogation, and tleention involves torture. (see
Amnesty International Report 2012; Freedom fromtier 2012; Human Rights Watch
2012; and United States Department of State 20@@nty Reports on Human Rights
Practices 2011 — Sri Lanka).

After assessing all the evidence, the Tribunahtsged that the applicant has a well-
founded fear of persecution in the reasonably &able future in Sri Lanka and meets
the criterion at s.36(2)(a).

CONCLUSIONS

107.

The Tribunal is satisfied that the applicant issaspn in respect of whom Australia has
protection obligations under the Refugees Convaniitierefore the applicant satisfies
the criterion set out in s.36(2)(a).

DECISION

108.

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfiess36(2)(a)of the Migration Act.



