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review
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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 131 OF 2008

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZLHM
Appellant
AND: MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: FLICK J
DATE OF ORDER: 23 MAY 2008
WHERE MADE: SYDNEY

THE ORDERS OF THE COURT ARE:

1. The appeal be dismissed.

2.  The Appellant to pay the costs of the Firstg®eslent fixed in the sum of $2,960.

Note: Settlement and entry of orders is dealt witi©rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

The Appellant is a citizen of Pakistan. He arriwved\ustralia on 5 January 2007 and
applied to the Department of Immigration and Citizteip for a Protection (Class XA) Visa
on 7 February 2007.

A delegate refused to grant that visa and an egjmin for review was filed with the

Refugee Review Tribunal on 18 May 2007.

On 16 August 2007 the Tribunal affirmed the derisnot to grant the visa. That
decision of the Tribunal was affirmed by the Fet&tagistrates Court on 18 January 2008:
SZLHM v Minister for Immigration & Citizensh[@008] FMCA 62.

The Appellant now appeals to this Court. He apgebat the hearing of the appeal
unrepresented but with the assistance of an ienprHe had previously filed written
submissions, as had the Respondent Minister. At régpiest of the Court, further
submissions were also filed on behalf of the Redpoh Minister on 19 May 2008. All

submissions have now been considered.
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The Grounds of Appeaare set forth in th&lotice of Appea(without alteration) as

follows:

GROUNDS OF APPEAL:$pecify grounds of appéal

1. That the Learned Federal Magistrate simply dised the application by not assessing the
applicants claim which are purely based on the gfuConvention of the religion . The
applicant produced the bundle of the evidence clhkias not considered by the learned
Federal Magistrate. The learned Federal Court cdtadhthe legal errors coupled with the
jurisdictional errors by not taking the evidencedraccount .

2. That the Appellants submitted the evidence &odffect the amount of the persecution which
has been committed to the applicant, the RRT didgawe any consideration, the RRT
even did admitted the facts and verified the cirstamces of the applicant from different
sources . The appellant made out a case whicty negjlires the judicial inference of this
honorable Court to meet the ends of justice .

3. That the Respondents have failed to assesslahmscand the evidence so forwarded by the
appellant as per the refugee laws as laid dowrhéyhand book of the UNHCR . The real
meanings were not taken in to the consideratiothyRRT & by the learned Court below.

None of these grounds has been made out and plealdp dismissed.

FAILURE TO ASSESS THE CLAIMS?

The firstGround of Appeabsserts a failure on the part of the Federal Miagesto
assess the now Appellant's claims based onRb&ugee Conventioand a failure to

consider the evidence.

Left to one side is an apparent misapprehensiagh@part of the Appellant as to the
role of the Federal Magistrates Court. It simplyswe part of the function of that Court to
assess the merits of the claims being advancetwés the task of the Tribunal, not the

Federal Magistrates Court.

It is important for those who apply to the Feddviagistrates Court seeking review
of decisions of the Refugee Review Tribunal, ana wshbsequently seek to appeal to this
Court, to understand that it is the Tribunal thestolves questions of fact. It is no part of the
role of a court conducting judicial review to trasp into the realm of reviewing the merits
of an administrative decision the subject of revidttorney-General (NSW) v Qu{i990)
170 CLR 1. Brennan J there observed at 35-6:

The duty and jurisdiction of the court to reviewnadistrative action do not go beyond the
declaration and enforcing of the law which detemmsithe limits and governs the exercise of the
repository's power. If, in so doing, the court agadministrative injustice or error, so be it; but



-3-

the court has no jurisdiction simply to cure admiirtive injustice or error. The merits of
administrative action, to the extent that they dmn distinguished from legality, are for the
repository of the relevant power and, subject titipal control, for the repository alone.

The confined jurisdiction entrusted to the Feddfalgistrates Court is unequivocally set
forth in s 476 of théigration Act1958(Cth).

10 The Appellant’s grievance, however, need not kelved upon that basis. It may be
more directly answered by reference to the findinfgghe Tribunal. A reading of those
reasons for decision denies any conclusion thditinot assess the claims advanced and the

evidence relied upon.

11 The Tribunal held a hearing on 28 June 2007 aachtw Appellant appeared. The
Tribunal’'s reasons set forth the evidence reliednupy the now Appellant, the questions
asked of him at the hearing and his responses €lfeasons also record that an opportunity
was sought to provide the Tribunal with further doents and that that opportunity was

extended. Those reasons also record that no futteerments were in fact provided.

12 The Tribunal thereafter made its findings, inchglthe following:

The applicant claims he fears persecution in Pakiftecause in 1997 while he was Secretary
General of the Imamia Students Organisation he @ated for further unity between Shia and

Sunni Muslims and was blamed for the ensuing t®u@tween the two sects of Islam on 21

March 1997. ...

The Tribunal finds that the applicant’s testimors/ inconsistent with independent country
information, and implausible amounting to a fabtima for the reasons below, which leads the
Tribunal to find that the applicant does not feargecution because of his role with the ISO in
Hangu and the event of 21 March 1997.

The Tribunal does not accept that the applicarthvltargeted as a result of the violence between
Sunnis and Shia on 21 March 1997 as he claims. &s put to the applicant at hearing, no
independent country information could be found ssigg any violence between Sunni and Shia
Muslims took place in March 1997. ...

The above matters lead the Tribunal to find thatapplicant was not a credible witness and will
not be persecuted for his involvement in the eveftdarch 1997. As the Tribunal does not
accept that the event on 21 March 1997 took placillows that it does not accept that the
applicant was targeted or will be targeted forimslvement in it, as he claims. ...

13 Those findings of the Tribunal were open to it tre evidence. But more
importantly for present purposes, the findings dest@ate a consideration of the claims
being advanced before the Tribunal and a consideraf the evidence.
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More specifically, the Bundle of the evidenteeferred to in the firsiGround of
Appealwas identified by the now Appellant during the suof the hearing of the appeal as
being a First instance repofttrecording an incident said to have occurred dviag 2007;

a “Letter of recommendatidrdated 17 April 2007; a letter from theréung Men Shia
organisatiori dated 23 April 2007; and aPblice Clearance certificatedated 29 April
2007 and bearing a date of issue of 4 December.2ZR@ther than any conclusion being
reached that thisbundle of the evidentevas not considered by the Tribunal, the contrary
conclusion is inevitable. There is an express egiee to those documents in the Tribunal’s

reasons as being documents submitted by the nowllapp ‘in support of his clairh

The firstGround of Appeais rejected.

Although it is thus concluded that the fi6stound of Appeahas no substance —
concurrence thereby being expressed with the csiociwf the Federal Magistrate — some
reservation is expressed as to the manner in wihielreasons of the Federal Magistrate
have been drafted. Those reasons simply embraaajastation the written submissions as
previously filed in that Court by the Respondentnidier. It is understood that it is the
practice of some Federal Magistrates to have sudionis filed in electronic form, thereby
facilitating such quotation in the giving of reasoiror present purposes it is sufficient to
note that considerable caution needs to be exdrdisdoo readily embracing such an

approach as an appropriate manner in which toostt feasons for decision.

FAILURE TO CONSIDER THE EVIDENCE PRESENTED?

The secondsround of Appeals understood to be an assertion that the Tribunal
gave no consideration to the evidence relied upothé now Appellant as to tharhount of

the persecution which has been committed to thécamg'.

Again left to one side is the fact that this ishallenge to the merits of the decision
of the Tribunal and not a ground of appeal in respd the decision of the Federal

Magistrates Court.
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It is difficult to perceive any real difference tiveen the first twoGrounds of
Appeal.Both, it is considered, are but an impermissiltlenapt to review the merits of the

decision reached by the Tribunal.

It is also difficult to understand how the Appellecan contend that there was a
failure on the part of the Tribunal to consider ttlaims being made by him and, in
particular, his claimedgersecutioh Such a contention is simply inconsistent witle fact
that the Tribunal set forth in its reasons thenstabeing advanced before it. Those reasons

thus stated in part:

He makes the following claims in his statementchital to his protection visa application:

- ... there was firing at his uncle’s house and heixetl a death threat asking him to leave
Hangu and Pakistan. He ignored it and receivethdurtalls to leave.

* In 1997 he left for Dubai, but his family contirti receive calls and a death warrant for a
month or so.

* On 30 December 2006 he received a call saying/§li think you are safe here you are
wrong, you escaped from Peshawar but your dedtaris in Fujairah, UAE”. He travelled to
Abu Dhabi. ...
During the course of the hearing of the appeal, Apeellant confirmed that claims of
persecution to which he referred in Netice of Appealvere those set forth in his statement

attached to the protection visa application andreansed by the Tribunal in its decision.

A reading of the account by the Tribunal of thedemce before it and of the

Tribunal’s findings discloses no reviewable error.

THE LAWS “ ASLAID DOWN IN THE HAND BOOK OF THE UNHCR”

This finalGround of Appeais difficult to comprehend.

It is, however, understood to be a contention thate was a failure on the part of
the Tribunal to properly apply to the facts of theesent case the provisions of the
Convention relating to the Status of Refugetme at Geneva on 28 July 1951. Article

1A(2) of theConventiordefines a refugee as being any person who:
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. owing to well-founded fear of being persecuted feasons of race, religion, nationality,
membership of a particular social group or pollticginion, is outside the country of his
nationality and is unable, or owing to such fearunwilling to avail himself of the protection of
that country; or who, not having a nationality dreng outside the country of his former habitual
residence as a result of such events, is unabteaong to such fear, is unwilling to return to.it.

The final Ground of Appeabdoes not provide any assistance as to the manner i
which it is said that the Tribunal erred. The vemttsubmissions filed by the Appellant
provide further limited assistance as to what heksdo assert. Those written submissions
thus make reference to the definition @éftigeé as set forth in the handbook of the
UNHCR'. Those submissions (without alteration) thus eondtin part as follows:

The case of the applicant falls within the previefshe refugee definition as laid down in the
handbook of the UNHCR . In the green book at pagjdt % laid down by the delegate that the
material of US Department of state Country inforioraion human rights practices 2006, released
by the Bureau of democracy , human rights , anduabMarch 6, 2007 . It is clearly laid down in
the above literature that the human rights in tla&i®®an is one of the worst, moreover , the
religious intolerance in Pakistan is on its pe#iiere are gross human rights violations in Pakistan
as far as the Shia Muslims are concerned . Morepudt Home office reports , Pakistan , April
2006 were not taken in to the consideration bydbkegate, similarly CX170292 Pakistan Shite-
Sunni Conflicts rises in Pakistan .

To the extent that content can be given to the @Bround of Appealit is understood to be
essentially a contention that the Tribunal showdstenmade different findings of fact and

that the findings it did make were not consisteithwther evidence.

The third Ground of Appealmust be dismissed as an impermissible attempt to
review the findings of fact made by the Tribunadl @ine merits of its decision.

The written submissions filed by the Appellantocalsontend that theniinisters
delegate did not appf] his mind to the ... Migration Act and Migration R&gions as laid
dowri. Reference had previously been made to ss 91®LY6 of the Migration Act 1958
(Cth). The Appellant accepted during the hearinthefappeal that he had no knowledge of

the content of those statutory provisions.

The fundamental difficulty with any such contentioemains the fact that —
whatever provision of théigration Act may be pointed to — the now Appellant was
unsuccessful before the Tribunal for the simplesoeathat his claims were found to be a
“fabrication’ and that he was found not to be a credible wignes

There is no substance in the thBdound of Appeaénd it too is rejected.
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PRO FORMA GROUNDS OF APPEAL?

Notwithstanding the generality of the terms of #exrond and thirdsrounds of
Appeal an attempt has been made to give content to tfp@sends and to understand the
grievances sought to be agitated by the Appellant.

One further submission advanced on behalf of tlespBndent Minister raises
disturbing issues and should be separately addtesse

That submission was that the second and third gi®uvere but gro formd
grounds of appeal. Counsel for the Minister refiertlee Court to the fact that these two
grounds had a disturbing correspondence with tgosends advanced BZLAH v Minister
for Immigration & Citizenshig2007] FCA 1807 an&ZINJ v Minister for Immigration &
Citizenship[2007] FCA 1742. In the former decision North 4, his Honour’'s reasons
refusing an application for leave to appeal, reedrd

[6] On 3 September 2007, the applicant filed arliagfion for leave to appeal and attached a draft
notice of appeal to the application. The groundapfeal there stated were as follows:

2. That the Appellants submitted the evidence ® é¢fffect the amount of the
persecution which has been committed to the applidche RRT did not give
any consideration, instead the appearance of thécapt was made the issue
before the RRT, which in accordance with the lawasrequired. The appellant

made out a case which really requires the judicifdrence of this honourable
Court to meet the ends of justice.

3. That the Respondents have failed to assesdaimscmade by the appellant as
per the refugee laws as laid down by the handbdakhe UNHCR. The real

meanings were not taken into the considerationhgyRRT & by the learned
Court below.

In the latter decision, Collier J dismissed an apmand similarly recorded the grounds
before her Honour as follows:

[12] The appellant raised the following groundsppeal:

2. That the Appellants submitted the bundle of ene before the RRT, the RRT
did not gave (sic) any consideration, instead fhygearance of the (sic) was said
to not (sic) plausible, as such the evidence wasaken in to consideration, the

appellant made out a case which really requiresjuliial inference of this
honourable Court to meet the ends of justice.
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3. That the Respondents have failed to assesdadimscmade by the appellant as
per the refugee laws as laid down by the hand lwiake UNHCR. The real
threat to the life of the Appellant was not considkin the instant case.

It is the correspondence between the groundsighadtentially disturbing and was
(in part) the subject-matter of the further submoiss filed on 19 May 2008 by Counsel for
the Respondent Minister.

In circumstances where a litigant is unrepreseniteds not considered that any
impediment should be placed in the path of sudligaht obtaining the assistance of those
upon whom he may properly place reliance. Onedliitignay have obtained the advice of a
legal practitioner and attempted to pass on thefiiesf such advice to others. The source
of assistance may also be other litigants who Haged comparable circumstances and
prevailed in having their grounds accepted by tbdeffal Magistrates Court or this Court.
As Counsel for the Minister submitted, it would f&prising if there was not an exchange
of grounds of appeal amongst those persons at imatiog detention centresither within a
particular centre or perhaps more broadly througtiwaicountry.

Difficulties, however, may emerge for a numberesdsons.

First, there is a self-evident difficulty if a gnod which may have prevailed in one
set of circumstances is sought to be transposdiférent proceedings in which the ground
is simply not apposite. The success of a particalgument in the circumstances of a
particular case obviously does not mean that tineesargument will always prevail and

does not mean that the argument is even appropoidie advanced in other proceedings.

It may well be understandable that an unrepreddittgant may wish to call upon
all possible arguments and that an unrepreseritgdnt may well lack the ability to discern
whether an otherwise successful argument is evlavamet to his own circumstances.
Indiscriminate reliance, however, upon argumerdaagposed from other proceedings may
simply provide false hope to the unrepresented. iddscriminate reliance upon grounds
divorced from the circumstances of the particulacpedings under consideration may well
only serve to detract from such prospects of s@c@ss an application may otherwise

present.
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Second, and a matter of equal importance, is fibgpect that unrepresented litigants
may be obtaining the advice of persons holding #edwes out as being able to provide
advice and assistance. The fact that the sameufstamtially the same) grounds are being
relied upon in different proceedings extending averot inconsiderable period of time only
provides a basis for speculating as to whetherprasented litigants are not merely passing
between themselves ideas as to how best to pris@nappeals, but whether there may be

a more focussed source of advice being accessta:nrepresented.

It is of importance to ensure that unrepresenteghhts have access to advice and
assistance. But purported advice and assistancehwhi not directed to the facts and
circumstances of a particular case does indeedd¢eandinformed pro formd advice which
does little to assist the unrepresented and titlessist either the Federal Magistrates Court

or this Court in the resolution of challenges taisi®ns of the Refugee Review Tribunal.

If there were to be a more focussed source of cad\being proffered to
unrepresented litigants, being advice which is tgerpro formd in nature and divorced
from the merits of an individual case, it may b@rapriate for costs to be ordered against
those providing such advice rather than the unssgmted appellanZJJC v Minister for
Immigration & Citizenshid2008] FCA 614. Even more fundamental issues nmagrge if

advice were being provided contrary to legal ptaxters’ legislation.

Reference was also helpfully made by CounseliferRespondent to ss 486E—-486K
of the Migration Act 1958(Cth). Section 486E provides in part that person must not
encourage another person ... to commence or contmggation litigation in a court if the
migration litigation has no reasonable prospectssoiccess And s 486F provides an
additional and more specific power to order cogarest a person who contravenes s 486E.
At some stage, and in an appropriate case, coasiolermay have to be given to invoking
that power.

The problems faced by unrepresented litigants lohweurse long been recognised:
eg, Managing Justice: A Review of the Federal Civil tihgss SchemgAustralian Law
Reform Commission, Report No 89, 2000) at [5.145]t$7]. Indeed, regrettably, it would
appear that littte may have changed in a periodrelihg over a decade since the inception



42

43

-10 -

of that inquiry. InMuaby v Minister for Immigration & Multicultural Adirs (Unreported,
Federal Court of Australia, Wilcox J, 20 August 899Vilcox J observed:

The number of applications filed in the New Southl®¢ District Registry for judicial review of
decisions of the Refugee Review Tribunal is runrilrig year at a rate more than twice that of last
year. It is the experience of my colleagues, ad ag&lmyself, that a large proportion of these
matters are commenced by a stereotyped form ofcapipin that is uninformative and bears little
relationship to what the applicant says at the ihgait seems the filing of an application for
review has become an almost routine reaction tordceipt of an adverse decision from the
Tribunal.

The solution is not to deny a right of judicial i@w. Experience shows a small proportion of cases
have merit, in the sense the Court is satisfiedTitieunal fell into an error of law or failed to
observe proper procedures or the like. In my vidwve, better course is to establish a system
whereby people whose applications are refused lepseired access to proper interpretation
services and independent legal advice. If that wienee, the number of applications for judicial
review would substantially decrease. Those thatgwded would be better focussed and the
grounds of review more helpfully stated. If applitecannot afford legal advice, as is ordinarily
the case, it ought to be provided out of publicdfsiniThe cost of doing this would be considerably
less than the costs incurred by the Minister utiderpresent system, in instructing a solicitor (and
usually briefing counsel) to resist all applicagpa substantial number of which have no merit and
are ill-prepared. That is to say nothing aboutdésirability of relieving the Court from the burden
of finding hearing dates for cases that shouldbeoi the list at all.

The difficulty, it is respectfully considered, ot to be answered merely by the
provision of greater access to legal advice. @hgks to decisions of the Refugee Review
Tribunal may not be motivated in all cases by aftdrconsideration of the relevant legal
principles and an assessment of the prospectscoéss. Those challenges, it is suspected,
may in some cases be driven more by a determinagioemain in Australia for as long as
possible, whatever may be the ultimate prospecsuotess in the courts. And even more
disturbing is the potential that some challengey b® pursued by unrepresented litigants

who have been given ill-considered advice as to grespects.

The problems posed by unrepresented litigants ok theirs alone. The
unrepresented litigant also presents this Couth wéculiar problems, and those problems
are not helped by repeated applications being Imtowgth grounds of review or appeal

which have little, if any, correlation with the faf a particular case.

COSTS

An Affidavit filed in the proceedings sought a fixed costs omd¢he sum of $2,400,
in the event that the appeal was dismissed. Thma&st as to costs did not include such

additional costs as would necessarily be incurredebson of the Court seeking the further



44

45

-11 -

assistance of Counsel for the Minister on a nunolbéssues raised during the course of the
hearing. Such additional costs were estimatedaheaidence to be a further $750, 75% of
which was sought to be added to the fixed costserartherwise sought — namely, a further

sum of approximately $560.

No reservation is expressed with respect to thentfication of the additional
amount; some reservation is expressed as to thificetion set forth in théffidavit That
estimate may well be approaching the upper limivbét is appropriate to include in a fixed
sum order, as opposed to ordering that costs eltdr the circumstances, however, it is
considered that the order for costs should be raad®ught.

ORDERS

The orders of the Court are:

1. The appeal be dismissed.

2.  The Appellant to pay the costs of the Firstg@eslent fixed in the sum of $2,960.

| certify that the preceding forty-five
(45) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Flick.
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