FEDERAL COURT OF AUSTRALIA

SBTF v Minister for Immigration & Citizenship [2007] FCA 1816

MIGRATION — whether Tribunal considered the appellant wauiifler psychological harm

if he was returned to Bahrain — where Tribunal fbuhe appellant had been arrested,
detained and tortured — where Tribunal acceptedShe Muslims are discriminated against
in Bahrain — where Tribunal had before it two répdrom a doctor — whether of any
consequence that the second report was only fuedigb the Tribunal in response to a
s 424A request — whether psychological harm magdse®us harm within the meaning of
s 91R(2) — appeal allowed.

Migration Act 1958 (Cth) ss 91R, 424A

Htun v Minister for Immigration and Multicultural Affairs (2001) 194 ALR 244 followed
SCAT v Minister for Immigration and Multicultural and Indigenous Affairs (2003) 76 ALD
625 applied
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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
SOUTH AUSTRALIA DISTRICT REGISTRY SAD 133 OF 2007

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUSTRALIA

BETWEEN: SBTF
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: LANDER J
DATE OF ORDER: 28 NOVEMBER 2007
WHERE MADE: ADELAIDE

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The decision of the Refugee Review Tribunal mald.0 November 2006 affirming
the delegate’s decision not to grant the appliegmtotection visa be quashed.

3. The matter be remitted to the Refugee Revievbuhal for further consideration

according to law.
4, The first respondent pay the applicant’s casthé Federal Magistrates Court.

5. The first respondent pay the appellant’s costthe appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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This is an appeal from an order of a Federal Meyis made on 8 August 2007
dismissing an application for judicial review ofdacision of the Refugee Review Tribunal
(the Tribunal) made on 31 October 2006 and handeedhdon 10 November 2006. In its
decision, the Tribunal affirmed a decision of aedelte of the Minister to refuse to grant a

protection visa to the appellant.

The appellant was born on 10 December 1980 antizarcof Bahrain. He is of the
Shia Muslim faith. On 7 January 2006 he arrivedustralia as the holder of a Subclass 676
(Tourist) visa. On 9 February 2006 he appliedafdtrotection (Class XA) visa. On 13 June
2006 a delegate of the first respondent refusedajpyalication. On 5 July 2006 the appellant
lodged an application with the Tribunal for a revief the delegate’s decision. The Tribunal

affirmed the decision of the delegate.

In his application for a protection visa the ajgo®l claimed that he had been involved

in protests against the government over a numbgeafs. He asserted that in 1997 he was
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captured by the authorities and, although not adhngith anything, put in jail where he

remained for 13 months during which time he watuted.

After his release, he worked as a fisherman wighbnother. He claimed that on
28 November 2005 he was involved in a peacefulestoafter which he returned to his
fishing. When he returned from his fishing trip feeind that his younger brother had been
arrested by the authorities. He said that he kinior a month not returning home. Because
his family advised him it was too dangerous tonetwme, he decided to leave Bahrain. He
said that when he left threats against his lifeereeing made to him by three government
security officers.

He claimed that since arriving in Australia he tegn advised by his family that an
“arrest document” had been left at his house. lddaerarrangements to have it sent to him by

mail and attached the document to his applicabahé Minister.

He claimed that if he returned to Bahrain he wdaddncarcerated without charge or
hearing before a court and tortured. He claimed e feared that he would be killed by

government officers who had made threats to kitl.hi

When interviewed by the delegate, he told the gie that he was discriminated
against because of his religion because, althoungh Buslims comprise the majority of the
population in Bahrain, the Sunni Muslims enjoy pgmver. As a result, he was not able to

obtain government employment and was treated asex Iclass citizen.

He told the delegate that between 1999 and 2008asenot politically active. He
said that he did protest between 2003 and 2008idutot experience any difficulty with the

authorities until after the peaceful protest in Bimber 2005.

The appellant provided the Department with a reposupport of an application for
financial assistance under the Asylum Seekers fsgie Scheme from Dr Michael Lee
dated 27 March 2006 in which Dr Lee said that essalt of the appellant’s incarceration and

torture the appellant was “unfit to work or studymsychological and emotional grounds.”
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The appellant attended the Tribunal hearing atclwhie was represented. In his
submission to the Tribunal he confirmed that whiehhad told the delegate in relation to his
political activity to 2005. He said that he was wage when he left the peaceful protest on
28 November 2005 that it had subsequently turnéo anthree day riot with dozens of
protesters arrested. He said that following thegst, three government security policemen
came to his house looking for him and made thragtsnst him. He said that the police
officers had told his family that if they found hitmey would kill him.

He said that he had subsequently found that omésddrothers was detained for three
months and released, and another was detainedgfdrraonths without charge and had not

been released.

He also said that following the 2005 protest, ld heceived a phone call from the

police officer who was involved in his arrest in9f9 which caused him to be fearful.

Apart from the appellant, two witnesses gave ewedein support of his application
before the Tribunal. Dr Lee described the appeléana completely broken man who was
unable to communicate anything without shaking. dd&l that although the appellant had
not claimed that he was sexually assaulted, itBralsee’s strong suspicion that he had been
which, by reason of Bahraini culture, was “worsartlieath”. He said that the appellant was
on medication including anti-depressants and ayéipotics. The other witness, Mr Hertz,
confirmed that he had been at the demonstrati@0@d and left with the appellant at 6.00pm
to go fishing.

Following the hearing, the Tribunal wrote to thpgpallant in compliance with s 424A
of the Migration Act 1958 (Cth ) (the Act) inviting his comments on a numioérmatters
which the Tribunal informed the appellant were valg because of inconsistencies between

his claims in his protection visa application amsldvidence before the Tribunal.

The appellant’'s migration agent responded on 2@oligc 2006 enclosing the
appellant’s statutory declaration in which the dlayp¢ addressed the inconsistencies which
the Tribunal had raised. The migration agent aisdosed an undated letter from Dr Lee

who offered a number of opinions, some within amehe without his expertise.
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In any event, Dr Lee said that the appellant h&dgile and sensitive personality and

had suffered significant psychological damage dugg treatment by police in Bahrain.

The Tribunal accepted the appellant’s claim tletas a Shia Muslim and thereby a
person discriminated against in Bahrain. It ase@pthat Shia Muslims suffered from
institutionalised discrimination which included figlal discrimination to ensure majority
Sunni representation despite their minority statithin Bahrain; political naturalisation, a
policy designed to alter the island’s demographatahce; discrimination in government
employment; and segregation in that most Shiitesdlin poor villages on the outskirts of the
city because they were forbidden from living intaer areas and were not permitted to own
land in those areas. The Tribunal observed thapitkethe discrimination in Bahrain the
appellant had been in continuous employment whilsBahrain and had accumulated
sufficient money to travel. In particular, the Bunal concluded that “although Shias are
subject to quite severe forms of discriminationBahrain, this discrimination is not of
sufficient seriousness to amount to serious harignot persecution within the meaning of

the Convention.”

The Tribunal referred to Dr Lee’s evidence that+48unnis in Bahrain are subject to
random acts of violence, interrogation, imprisontreard torture. It noted that Dr Lee did not
identify the source of his information. The Triminfound on the available country
information that there was no real chance of thgel@nt being at risk “of this treatment in

the reasonably foreseeable future merely for baiSia.”

The Tribunal concluded that the appellant did have a well-founded fear of

persecution by reason of his religion.

The Tribunal accepted that the appellant had laemsted, detained and tortured in
1997 as he claimed. It also accepted that uporelease he may have received threats from
the police. It found, however, that those thréaid never been acted upon.

Notwithstanding his arrest, detention and toriar&997, the Tribunal did not accept
that that would have given him any profile with tBahraini authorities in the absence of

further political activity.
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It found that after 1997 the appellant had likiteowledge of political events and did
not appear to have any strong political convictioris found “that he was not politically
active between 1998 and 2003.” Indeed, it hadbssrdoubts as to whether the appellant
attended the 2005 protest at all. However, if foe tthe Tribunal found he attended for only
about two hours at the peaceful protest. It fouhdrefore, that the limited involvement in
that protest and the absence of any political agtsince 1997 would have meant that he had

no political profile in Bahrain.

The Tribunal rejected the appellant’s evidenceé tha police had come to his home
looking for him or that there was a warrant issta@cis arrest. It also rejected his claim that
the policeman who was involved in his 1997 arrbstdtened him eight years later as the

appellant claimed.

Whilst the Tribunal was prepared to accept thatappellant might have a subjective
fear of persecution by reason of his arrest, deterstnd torture in 1997, it was not prepared
to accept that he had been involved in any politcdivity since that time apart from the
possible attendance at a peaceful demonstrati@d0b. It found that it was not his fear of
persecution that prevented him being involved ifitipal activities but rather his lack of

interest.

It found that there was no real chance that thpekgnt would be politically active if
he were returned to Bahrain and thereby come tatiemtion of the authorities, or that he
would be persecuted for reasons of an imputedigallibpinion or a political opinion. It
therefore concluded that he did not have an oljesti based well-founded fear of

persecution for reasons of an imputed politicahagei or a political opinion.

The appellant applied to the Federal MagistratearCfor a judicial review of the
Tribunal’'s decision. Two grounds were advancedstFRhat the Tribunal had exceeded its
jurisdiction in making its decision to affirm thesldgate of the first respondent’s decision.
Secondly, that the Tribunal had constructivelyddito exercise its jurisdiction in arriving at

its decision. The application did not contain deyail.

In his written submissions before the Federal Mfagie, the appellant’s counsel
submitted that the Tribunal failed to properly exge its jurisdiction under s 91R of the Act
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by not properly considering the risk of seriousnhdirthe appellant were compelled to return
to Bahrain. In particular, it was put that thebOmal had failed to consider the cumulative
consequences of the appellant’s experiences beth@®h and the present, and the potential
to cause him psychological harm.

It was contended that the appellant had put falveacase that he would suffer a real
risk of psychological harm if he were obliged téure to Bahrain. It was contended that the
Tribunal had applied too narrow a test of s 91Rhe Bppellant also contended before the
Federal Magistrate that the Tribunal had not aplplie mind to whether the appellant would
be at risk of persecution for an imputed politiopinion. The Tribunal had only applied its
mind, so it was put, to whether the appellant waarkdhis return be politically active. The
guestion was, it was submitted, would he be at bstause the authorities would impute to

him a political opinion in accordance with the goais judgment of the authorities.

The Federal Magistrate rejected both of the appgH arguments. The Federal
Magistrate found that the Tribunal did consideraalpects of the appellant’s claim regarding

his potential to be at risk of persecution in Batral' he Federal Magistrate found:

57. It is the applicant’s complaint that the Trilumfailed to consider the
cumulative consequences of the applicant’s expegiémassessing the
degree of his fear that he might suffer seriousmhaf returned to
Bahrain. On a subjective basis, the Tribunal amtkthat these were
relevant considerations. It said as much. Howewvemy view, the
particular vulnerabilities of the applicant are n@ievant to the
objective assessment of the risk of serious harithe fact that
subjectively an applicant’s fears are likely toibeensified because of
past adverse involvement with the state does nogssarily intensify
the objective level of the fear and so increase ried chance of
persecution resulting.

58.  The Tribunal accepted that subjectively theliappt was likely to be
fearful, if returned to Bahrain, because of whad happened to him
previously. It is, | think, implicit in that findig that it accepted that
potentially this was likely to have psychologicahiifications for the
applicant. Fear, by its nature, obviously has iogpions for the
psyche. But, on an objective basis, at the preternt, the Tribunal
did not accept that the applicant was likely tofesupersecution, in
Bahrain, for a Convention reason. This was esalgntbecause the
political situation in Bahrain had substantiallyadged since 2005.
The Tribunal specifically rejected the contentitvattthe applicant’s
detention in 1997 would have given him a more $icgmt profile
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with the Bahraini authorities at the present tirparticularly in the
absence of political activity in the interveningipd. In my view this
was part of its fact finding exercise.

The Federal Magistrate also found that the Tribumad properly assessed the
appellant’s claim in relation to political opiniorHis Honour found that the level of political
profile was relevant in consideration of imputeditpzal views, as was the period which had
elapsed since the appellant had previously beeolvieg in political matters. His Honour

found that the Tribunal had properly applied it;diio that matter.

Four grounds of appeal were advanced, all of whiere appropriately particularised.

The grounds are:

1. The Learned Magistrate erred in finding thatTheunal had correctly
applied the law in relation to what amounted toicgexy harm in
accordance with section 91R of the Migration Acthe cumulative
affect (sic) of the matters set out below amounsddgous harm on a
proper application of the definition of serioustar

2. The Learned Magistrate erred in finding thatTheunal had correctly
applied the law in relation to what amounted to ‘tfleal chance” test
of whether the Appellant would be persecuted inftibare.

3. The Learned Magistrate erred in finding that ffrdounal had not
failed to make findings in relation to a signifitamteger of the
Appellant’'s claim namely the psychological harmfewdd by the
Appellant ...

4. The Learned Magistrate erred in finding that ffrdounal had not
failed to make findings in relation to a signifitamteger of the
Appellant’s claim namely the political beliefs intpd to the Appellant
by the authorities.

It was put that the Tribunal had failed to considiee integer of the appellant’s claim.
The claim, it was contended, which was not considievas that the appellant would suffer
serious harm, being psychological harm. The appelcontended and the respondent
demurred that the appellant had made a complaantig would suffer psychological harm if

he were to be returned to Bahrain.

The Federal Magistrate said:
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47.  The applicant does not appear to have plaggdfisant emphasis on
Dr Lee’s evidence before the Tribunal, apart frosing it to support
his claims of having suffered torture in Bahrain time past, as
demonstrated by his presentation to Dr Lee. Drd.egidence was
also apparently utilised to demonstrate why theliegpt may have
had difficulty in recollecting past events and aeemg questions in
the Tribunal process. In this regard, there imynmind considerable
merit to Mr Tredrea’s submission that the appliadidtnot specifically
articulate the ground that his past experience nhameparticularly at
risk of suffering serious harm, if returned invaiamly to Bahrain as a
result of the cumulative effects of persecution.

It was contended by the appellant that the Fedelagistrate’s conclusion was
inconsistent witiHtun v Minister for Immigration and Multicultural Affairs (2001) 194 ALR
244 andSCAT v Minister for Immigration and Multicultural and Indigenous Affairs (2003)
76 ALD 625.

In my opinion, the appellant’s contention thatassec was advanced that the appellant
would suffer psychological harm if he were to beineed to Bahrain must be accepted. The
effect of the appellant’s evidence and the two respof Dr Lee which were in the possession
of the Tribunal, in my opinion, indicated that thebunal needed to be concerned, inter alia,
with a claim that the appellant would suffer psyolgecal harm if he were to return to

Bahrain.

The respondent contended that Dr Lee’s secondtrappears to have been provided
simply as a part of the appellant’s response tosth24A letter. That is so. However, the
previous report of Dr Lee dated 27 March 2006 whiad been furnished to the Department
was in the possession of the Tribunal. That shddde alerted the Tribunal that the
appellant was unfit to work or study on psycholagiand emotional grounds as a result of
the torture in 1997. It seems to me that thereisloubt that Dr Lee’s first report raised the
issue of psychological harm sufficient to put thédiinal on notice that it was one aspect of
the appellant’'s claim. However, even if the firgport did not have that effect, it does not
seem to me to matter much that Dr Lee’s secondregs only provided in response to the
s 424A letter. Dr Lee’s undated second report @lshould have been enough to put the
Tribunal on notice. The fact is it was furnishedhe Tribunal prior to the Tribunal making

its decision. In those circumstances, the Tribunght to have been aware that the claim
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which was being pursued by the appellant includectlaam that he would suffer

psychological harm if he were to be returned torBamh

If, contrary to my opinion, Dr Lee’s second repads not of itself sufficient to raise
the appellant's claim of serious harm, being psiafioal harm, the two reports in
combination, undoubtedly in my opinion, had thd¢ef

If there is material before the Tribunal whichadcepted by the Tribunal, would raise
a case different from that which was articulatedthoy applicant, the Tribunal is under an
obligation to inquire into that other caddtun v Minister for Immigration and Multicultural
Affairs (2001) 194 ALR 244 at [13]. That is consistenthwhe inquisitorial procedure under
which the Tribunal operates. Like any other adstmative decision maker, its responsibility
is to make the appropriate and proper decisiorheriacts as found. It cannot, like a Court in

an adversarial proceeding, limit its consideratmthe case as articulated by the parties.

In SCAT v Minister for Immigration and Multicultural Affairs (2003) 76 ALD 625 at
634-5, the Full Court said, when considering whethelaim of potential psychological harm
had been put forward:

We do not find it persuasive on the issue of whethere was a claim made
to the [T]ribunal concerning psychological harm ttithere was not a
complaint, in terms, directly made to the [T]ribuba either the appellant or
his wife that either of them or any of their chddr was sustaining any
psychological harm.

The question, however, must be whether there wiigisnt evidence put before the
Tribunal to alert the Tribunal to the fact that theue was raised. In my opinion, there was.
The Tribunal was advised, and did accept, thaappellant had been detained and tortured
for a period of 13 months. It also accepted th@inuhis release he was subject to threats

from the police.

The Tribunal specifically acknowledged that theggeriences might have given the
appellant a subjective fear of persecution. It badlence from Dr Lee in the form of his
report of 26 March 2006 saying that the appellarss wnfit to work or study on
psychological and emotional grounds. It heard evi& from Dr Lee who described the

appellant as a “completely broken man who was @né&blcommunicate anything without
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shaking.” It had Dr Lee’s evidence that the amp#liwas on medications including anti-
depressants and anti-psychotics. It received @fsLfirther report in response to the s 424A
letter in which Dr Lee said:

[SBTF] is at serious risk, due to his more seveeatiment by the police in

Bahrain with significant psychological damage, &edause of the effects his
detention has had on an already more fragile ansitsee personality.

The Tribunal accepted that persons of the app&lasligion are subject to quite

severe forms of discrimination in Bahrain.

| accept the appellant’s counsel's submission thate was clear evidence that the
appellant had suffered psychological harm as dtresinis detention, torture and by reason

of the discrimination suffered by persons of hithfa

The appellant contended before the Federal Maggsand before this Court that the
Tribunal had, notwithstanding the evidence beftréailed to consider a significant integer
of the appellant’s harm, that being serious harmvly of psychological harm. In this Court,
the appellant contended that the Federal Magistnaid erred in his finding “that the
applicant did not specifically articulate the grduthat his past experience made him
particularly at risk of suffering serious harmyeturned involuntarily to Bahrain as a result of
the cumulative effects of persecution.” In my opim the appellant’s contention must be
accepted. As | have already said, there was es@before the Tribunal that the appellant
had suffered psychological harm as a result oekperiences in Bahrain as a 17 year old and

later.

There was clear evidence that he was continuingufter that psychological harm

which had left him, as late as 2006, unfit to stodyvork.

In my opinion, the Tribunal was under an obligatim consider whether if the
appellant were to return to Bahrain he would, essalt of the discrimination which members

of his faith suffer in Bahrain, suffer serious hamthe form of psychological harm.

The Tribunal did not consider that matter andninopinion, therefore fell into error.



48

49

50

51

52

53

-11 -

It is necessary, if the appellant is to avail hefth®f the obligation Australia owes
under the Refugee Convention, to establish thafptdreecution which he suffers involves
serious harm to him. Section 91R of the Act givesances of what will amount to serious
harm. Section 91R(2), however, is not to be urideds as meaning that other forms of
serious harm not addressed in s 91R(2) would nasfgas 91R(1). Section 91R(2)
specifically states that the instances which avergin that subsection are not to limit what
might amount to serious harm for the purpose ofl(&8@b). SCAT v Minister for
Immigration and Multicultural Affairs 76 ALD 625 supports the appellant’s contentiort tha
psychological harm may be serious harm within tle@anmng of s 91R.

Whether, as contended, the appellant would belachence of suffering persecution
if he were to return to Bahrain is a matter for fréunal. This Court cannot address that
guestion. The fact is the Tribunal did not addtessquestion because it did not consider the
appellant’s claim that he would suffer persecubgrreason of suffering psychological harm.

In my opinion, the Tribunal failed its obligatioms exercising its jurisdiction under

the Act by failing to consider this aspect of tippellant’s claim.

In my opinion, the learned Federal Magistrate hwispect, also fell into error by
failing to find that the Tribunal had failed itsétf exercise jurisdiction.

The appellant also contended in ground 4 thatTifileunal had not considered the
appellant’s claim that he would suffer persecutigrreason of his imputed political opinion.
In my opinion, that contention must be rejectedhe Trribunal specifically addressed that
guestion and found, as a matter of fact, that @elant’s low political profile would be

such that no political opinion would be imputechim by the authorities.

However, for the reasons given, the appeal musilbeied. The order of the Federal
Magistrate dismissing the applicant’s applicatitiwidd be set aside. In lieu thereof, there
should be an order that:

(2) the appeal be allowed;
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(2) the decision of the Refugee Review Tribunal enad 10 November 2006 affirming
the delegate’s decision not to grant the appliegmiotection visa be quashed;

3) the matter be remitted to the Refugee Reviewbuhal for further consideration
according to law;

4) the first respondent pay the applicant’s costhe Federal Magistrates Court;

(5) the first respondent pay the appellant’s costthe appeal.

| certify that the preceding fifty-three

(53) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Lander.

Associate:

Dated: 28 November 2007
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