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LORD JUSTICE MOSES: The appellant in this aasiuri Seferi. His extradition is
being requested by the Republic of Albania. Inuday 1993 he was convicted of
murder. It was by all accounts a brutal murdehe &ppellant and the noted members
of his family in Albania pulled the victim from himotor car, beat him and stabbed him
to death in the street in front of the victim's ofather. When the police visited his
family home, so violent was the behaviour of théeddant and his family that the
police were forced to abandon their efforts. He @datained in custody in 1991 before
his conviction, and sentenced to a total of 18 geamprisonment. He escaped from
prison in March 1997. Since that date, he has beieg in the United Kingdom under
a false name, calling himself Franco Stefan. He lbeen guilty of offences in the
United Kingdom shortly after his arrival here.

The account of his murder for which he has bmmvicted is relevant to issues before
us because it reveals he does have a family inmddbaho joined with him, apparently,
in committing the two offences.

In 1999 he was granted indefinite leave to emgra refugee. On 25 January
Westminster Magistrates' Court issued a provisiavairant for his arrest. He was

arrested on 31 January in Southend-on-Sea. Whewabearrested he denied that he
was Nuri Seferi and confirmed his address and ifiethithimself as a much younger

man, having been born on 26 September 1969 cafi@acé Stefan from Yugoslavia.

Indeed it was later said that his family came figasovo.

So the first assertions by which he sought sisténis extradition was that he was not
the man whose extradition was sought but was soenetse. The district judge
declined to believe him and he appealed. In asdwctiof Dyson LJ, sitting in the
Divisional Court with Jack J on 18 December 20000[Z EWHC 267 Admin, Dyson
LJ rejected the appellant's account of being Fra®tafan, and relied upon cogent
evidence of fingerprints obtained of the man warfadextradition from Byrnison,
Albania.

Notwithstanding the conclusion that this appells Nuri Seferi, this appellant had
persisted in contending that he is Franco Stefahamserts that he is that man to this
day.

The next ground upon which he resisted his dittoa was one which Dyson LJ had
considered it appropriate to be determined sepgratBut | should observe at the
outset that the full flavour of what he now conterd not previously been apparent
until the preparation of this appeal. The circianses by which this matter comes
before the court again was set out by Hooper La ®iting with Maddison J in a
decision of the 16 April 2008 [2008] EWHC 1044 Admiln that case he recorded that
the district judge had sent the appellant's caskee®&ecretary of State but, by virtue of
section 103(1) of the Extradition Act 2003, thigallant was entitled to appeal that
decision.

Two distinct arguments arose which fell for deam for this court which sat yesterday.
The first was based upon the nature of the app&lamedical condition; the second,
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allied to the first but distinct, is based upon aitions in which it is said this appellant
will be held in prison in Albania. Both those carmhs separately and in combination
give rise to the issues before us; namely, whath&ould be oppressive to return this
appellant to Albania for the purposes of sectiond®lthe Extradition Act, and/or
whether to do so would breach his rights enshrimedirticle 3 of the European
Convention on Human Rights. Neither of those cammdes were accepted by the
district judge.

| turn, then, to this appellant's medical caodit This court heard, for the purposes of
resolving factual disputes, from Dr Gill, who wdmee texpert called in relation to the
appellant's physical condition. He is a seniorsecdtant cardiologist. We also heard
from two distinguished and well qualified psychists: Dr Christopher Muller-Pollard
on behalf of the appellant; and Dr Oyewole, a ctiaatipsychiatrist called on behalf of
the Republic of Albania.

There was dispute between the doctors as tagpsllant's mental condition but there
was little, if any, as to his physical condition addressed by Dr Gill. The appellant
had complained of osteoarthritis and asthma, bdt i@t recently been recorded as
receiving any treatment for those conditions. Batsuffers from Type Il diabetes,
hypertension, which raises his blood pressureraisdd cholesterol.

It is contended that the drugs needed to cbtitose conditions will not be available
were he to be returned to the prison regime witlivania, and furthermore, that there
is a need to control those conditions. Absent robnlife-threatening damage will be
caused, particularly to his heart.

The difficulty this appellant faces is entiray his own making. He has lied and

continues to lie about his name, his age and backgt. He has never admitted that he
comes from Albania and that he is 50 years old. spent six years in an Albanian

prison before escaping in 1997. In the light &f persistent and continuing lies to the
doctors and to the court, | take the view that ttuart should not accept anything he
says about his medical condition, either physigaimental, unless there is objective
evidence from another source to support it.

The appellant's physical symptoms to which Jeheeferred have been observed and
verified but they do take on a different qualitycenit is appreciated that this appellant
is 50 and not, as Dr Gill believed, 38. The caonds Dr Gill describes are much more
serious in a young man of 38. Dr Gill, in his magport dated 12 December 2007,
accepted that the appellant was who he said heamdsvas 38 years old. Although he
was primarily concerned with his physical conditidre also dealt with his mental
condition in part, and records an account which deeepted, of his origins in
Yugoslavia to which | shall return later.

In a supplementary report, Dr Muller-Pollarcaldevith the position now that he had
learnt that the court had disbelieved the appediaatcount as to his name, age and
background. | should note that the doctor spokéhefaccount as being dependent
upon the credibility of his stated identity which then described as "under question”.
This does not do justice to the impact of the figdi of law of Dyson LJ. It is not a
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guestion of there being a dispute as to his ageoaguh: a correct analysis of both his
physical and mental symptoms requires recognitiothe fact that this appellant has
lied.

| turn, then, to those conditions as objecyivedtablished. The appellant claimed to
have suffered from diabetes for eight years. &t ifawas first diagnosed in 2006. The
appellant joined a particular medical practice @2 and the notes show no reference
to diabetes in that year. The high blood presmio®ntrolled by drugs, which are not
unusual, and the raised cholesterol is controlied teated in the normal way with
Simvastatin.

The greater impact of the false account givgntie appellant lies in the mental
condition of which he now complains. He has phaisuiffered from depression in the
past before he was arrested. But there is a digmito whether, as he contends and as
Dr Muller-Pollard confirms, he is suffering fromdepressive disorder with manifest
psychotic symptoms. Again, | am not prepared teptany relation of mental illness
without objective evidence. This is particularigfidult in the appellant's case where,
as all the doctors agree, a proper analysis arebsisent of the extent of any, if any,
mental illness is so dependent upon a truthful aetérom a patient as to the extent of
his mental condition.

There is objective evidence that this appelarfitered from depression before he was
arrested on 31 January 2007. Dr Muller-Pollardssthat he is suffering from a

recurrent depressive disorder and is being tredtgdboth anti-depressants and
anti-psychotic medication following what he desesbas a psychotic relapse of his
illness. He says that the appellant continues @éodbpressed, despite a powerful
combination of psychiatric medication. The relaplse says, is precipitated by his
arrest, subsequent detention in prison and withtlineat of extradition to serve a

sentence in Albania, a country with which this digm says he has no connection.

It is clear from medical reports that the algpel is recorded as suffering from
depression, as | have said, before his arresa rétord containing the name of his GP
made by a general practitioner in prison, theie riscord of depression, and that he has
been known to Southend Psychiatric Unit for sevgealrs. Dr Oyewole records that
that is confirmed in notes relating to the perioahf 2005. In 2004 he was diagnosed
as having reactive depression and unable to altisnstudies. In February 2005 he was
referred for counselling and was reported to ha¥teal job and was looking for another.
He was suffering from depression and anxiety aneérga medical certificate for two
weeks. In the middle of 2005, during the occasibten face-to-face visits with the
doctor, he was diagnosed as suffering from depressithout any further elucidation
and was prescribed the anti-depressant citalopratm & report of a referral to a
psychiatrist at a hospital. He had 16 further fax:éace visits in 2006 without any
specific mention of psychiatric symptoms. Theres\adetter to psychiatrists of 11 July
which was never collected by this appellant.

The important feature of the depression is ithstemmed, according to this appellant,
in part from his background. This appellant saedhlad suffered from depression for
more than 20 years. | am not, for the reasonye lgaven, prepared to accept that, and
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| am not prepared to accept that he suffered frepraksion for any longer than the
doctor's GP records record from 2005. What is it@md is that he ascribes this
depression to the fact that he had seen his féatled in front of him by the police and
that he had apparently been treated in four hdspitayugoslavia with depression. For
the reasons | have given, this account given toraber of those taking his history, but
importantly to Dr Gill recorded in his report of Tcember 2007 at paragraph 4, is
quite untrue. There is no basis for acceptingaisahe cause of his depression.

Furthermore, it is plain that this appellarst,|dind, was deliberately exaggerating his
symptoms of depression. In a report obtained flon®yewole dated 8 May 2005, the
doctor gives an account of tests to which he stdjethis appellant as to memorising
the day of the week, a simple word, namely "dogid ghe most basic arithmetic,
namely adding two plus two, during the course ofcihthis appellant, as it appears
from the report, deliberately got the answers wrofidne doctors naturally described
that as exaggeration. But, sitting in this couithwhe benefit of the decision of Dyson
LJ, | would describe that as deliberate lies ineord maintain that his condition was
more serious than it was. It does not stop there.

As | have said, added to the condition of degom, Dr Muller-Pollard said that he was
suffering from a depressive disorder and psychstymptoms. The psychotic

symptoms were first mentioned in August 2007. Tiveye not mentioned during the

course of earlier hearings or during the period wheports were obtained for the

purposes of the hearing before the district judgeanlier. All that the appellant then

relied upon was depression. The psychotic sympteere first mentioned when this

appeal was in train. At that stage the appellampiained to Dr Acosta-Armas of

hearing voices, and that was confirmed in notesrtdlky the doctor. He has persisted
in saying that he has heard voices shouting imé&l telling him to kill somebody.

There is no objective evidence of any psychetimoptoms other than one feature of the
drug-taking to which | shall refer later. Added ttwat is the powerful motive this
appellant has to pretend. As a result of theseptanis the appellant has been
prescribed substantial doses of olanzepine forpkigchotic symptoms and it does
appear according to him that those symptoms hadowegd. Mr Cooper relies upon
that fact as being an objective fact to supportpychosis of which Dr Muller-Pollard
speaks. But | accept the evidence of Dr Oyewaddé ttie substantial doses of that drug
that he has received and been prescribed wouldyiregent alleviate his anxiety and
help him with his sleep. In those circumstance®) hot regard the appellant's account
of improvement and the continued prescription @it tthrug as any evidence that he is
indeed suffering from psychotic symptoms.

| accept Dr Oyewole's evidence that this appells suffering from mild depressive
anxiety symptoms. | take the view that he has geegjed any further symptoms on
which this appeal is relied and | reject the vidatthe is suffering from a depressive
disorder with psychotic symptoms demonstrating senere depressive episode. Thus
his claim under section 91 and through the chaahséction 87, under Article 3 of the
Convention, must be considered in the light of ingihg as to that condition.
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The evidence from the Albanian authorities amd in a letter of May 2008 is that in
case he is ascertained to have problems of,

"chronic mental or physical health, in applicatiohthe Order of the
Minister of Justice bearing No 3185 dated 28.04Q08 categorisation of
institutions of execution of criminal judgments',e hshall be
accommodated to serve his sentence at the Institofi the Execution of
Criminal Judgments, Kruje, categorised as a 'speatute.™

The fact that he will be assessed and trarsfea that institute if he does indeed suffer
from a chronic mental or physical health is hotigpdited. There is no guarantee, it is
submitted, that he will be so assessed, stilltleashe will transfer to Kruje. In support
of that dispute, Mr Cooper justifiably refers teettecision of the European Court of
Human Rights in Dybeku v Albanido 41153 of 2006, a judgment of the court of 18
December 2007. In that case the court found achreé Article 3 in respect of an
applicant who had been suffering from chronic pardrschizophrenia for which he
had received inpatient treatment at a number oftpatric hospitals in Albania. It is
apparent that he had received no proper treatniert,on the contrary had been
detained in ordinary prisons where prison cond#iovere wholly unsuitable to his
condition and where the conditions within prison afercrowding, poor hygiene,
sanitation, inadequate diet and health care mepedgerbated his condition. The court
commented on the conditions as being so poor asaith the threshold of severity for
Article 3 to apply (see paragraph 50).

The reason | refer to that decision at thigesia that in the letter to which | have just
referred, the Republic of Albania’'s Ministry of flos said that the national, Dybeku, is
currently subject to the procedure of transfer to Kruje. In other words even by May
2008, and despite the swingeing criticism of candg in Albanian prisons, that poor
schizophrenic had still not been transferred. Nmdaer that the appellant, through his
counsel, views any assurances given by the aug®mtith considerable scepticism.
Other reports as to conditions in prison in Alban&st doubt on the ability of the

authorities properly to assess the appellant's cakdiondition; and, even more, the
inability to ensure that he will be detained iniastitution which can cope with his

moderate depression and anxiety.

| note in particular in the latest report befas of the European Committee the mention
of torture and inhuman or degrading treatment aighument (CPT), dated 6 September
2007, the CPT recalls that information obtainedssgient to a visit in 2005 had
proved to be inaccurate and false. It described s$ituation, wholly justifiably, as
unacceptable, and said that it would keep the m¢tiken by Albanian authorities under
observation, with the possibility of initiating m®dure under Article 10(2) of the
Convention. Thus, there is a basis for viewinghvgitispicion any promises made as to
conditions within Albanian prisons.

There is a long history revealed in the earkgorts helpfully laid before us from the
CPT as to conditions in Albanian prisons. In matr, in relation to Kruje, it was
noted, until 2005 when the old director was disedsand a new director arrived, that
even in that special institute, designed to carettimse chronically ill, there was
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deliberate physical ill-treatment by custodial stafThere were other dispiriting
descriptions of poor conditions in other prisos.the same report the CPT noted the
absence of sufficient medical staff and importdrmdarecomings in the treatment of the
prisoners. It also describes the serious defaulié standards that should be expected
in any prison occasioned by the imposition of sojitconfinement, overcrowding and
the absence of sufficient hygiene and air withie ttells in which prisoners are
confined. In a more up-to-date report to whichal/é already referred, 6 September
2007, concerning visits of the CPT in March 200@&ré are appalling conditions as to
the treatment of ill patients, including a desddptof a mentally ill detainee found
lying in a catatonic state on the floor of an ovevaded cell, below a leaking sewage

pipe.

The appellant also relies upon more up-to-dgperts from other sources, particularly
Amnesty International's annual report of 2007 whiescribes the detention condition
as having been improved due to an EU supportivgrarome of prison reforms, but
also generally very poor conditions with overcromgli poor hygiene and sanitation,
inadequate diet and health care.

In a report to the US Department of States wloa Country Reports on human rights
practices, the prison and detention centre comditiare recorded in March 2008. It
again records that prison conditions do not me&trmational standards, although
independent monitoring had been allowed. Somear®nents were found in April,
but overall it described conditions as poor andmeeting accepted standards. There
was substantial overcrowding, and guards and afficiwere being dismissed for
corruption and misconduct.

Quite apart from those general adverse repihiesteport from Amnesty International
confirmed the problem of mentally ill prisoners rm#ing transferred to specialised
institutions in accordance with court decisions.

The appellant also obtained a report from Gé&egpo, an attorney at law, legal adviser
and coordinator of Albania Human Rights Group. IHet surprisingly, given the
appellant's account of his own condition, conceéesran the problems of those who
require medical treatment within the prison systebhere is an inadequate health care
system within the Albanian prison system which app#ly has been brought to the
attention of the Albanian ombudsman. He desciibesystem in which there is a lack
of regular checkup, examinations performed onlyrequest, with very little or no
preventative care. The medical treatment he dests very low and not specialised.
He speaks of the problems caused by what he hadrstodd to be the appellant's
condition, particularly that he suffers from sclphoenia. It is accepted now by both
sides that he does not, and he says that suchnersavould be hospitalised in a
hospital prison in Tirana rather than in a psycfuaprison. Importantly, he also
describes a prisoner's dependence on his own féomigny food which met his dietary
needs. He says that bribes would be of no assestanthis appellant since he has no
family in Albania. For the reasons | have giver, Was misled by the appellant's
falsehood as to the absence of family in Albania.
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The appellant hoped to obtain the evidence flhasnown expert as to conditions in
Albanian prisons but has not been able to do dmt Tdo not hold against him and do
not derive from that any beneficial account of Ifiean Albanian prison.

In excellent submissions which properly andefidly analysed the relevant
jurisprudence, Mr Cooper draws particular attenttonthe problem of extradition
where a prisoner is to be extradited to a countnclv persists in defying acceptable
international standards as to conditions in prisbfe draws attention to Krall on the
application of Burma v and Enfield Borough Courf@003] HRLR 4 in which it was
pointed out that a prisoner is in a uniquely vuhlitde position, at the mercy of the
prison authorities. That means that the protecafforded by Article 2 must be
rigorously enforced even where there is no intentm humiliate or debase a prisoner
(see paragraph 29).

In Saadi v ItalyNo 37201, 2006, 28 February 2008, the Grand Cheanigev attention
to the difficulty that any appellant in the positiof this appellant has in establishing
what conditions are like when faced with assurarftes authorities such as the
Albanian Ministry of Justice. The court pointedtan paragraph 129 that where
evidence is adduced of treatment contrary to Agtglit is for the government to dispel
any doubts about it. In the instant case he dagretis ample evidence of treatment
that would amount either to oppression, or a bredckrticle 3.

This amounts, in my view, to a formidable badyevidence of poor conditions within
the Albanian prison system. Yet against that tliei@ specific assurance contained in
the letter of May 2008 that he would be assessddfdre is chronically ill he will have
the treatment he needs at Kruje. That is suppdrte@vidence from the Albanian
Helsinki Committee in a report placed before usedat4 July 2008. This was in
response to questions from those instructed bypipellant, and included observation
of that institution on 30 June 2008 and a meetinth wnedical personnel at that
institution and the Head of Health at the Genermédory of Prisons. This careful
report speaks of the availability of medicines whtbe appellant needs or substitute
medicines for that which he is already receivifgaccept the evidence given by Dr
Oyewole, which was hardly disputed, that the stittstimedicines of which the report
speaks will not damage this appellant's health.

That report says that if medicines are notlalbks they would be forwarded to the
relevant institution according to requests, and tha Head of Health authorises the
director of the institution to use funds for minpurchases to obtain requested
medicaids. That report contains no adverse consnamtmedical conditions in the
prison or as to whether he will not be assessatraxny to the assurance given.

In the light of that evidence, | accept thatliiebe assessed if he is returned to Albania
and if he requires, because of his condition, tneat, he will receive that at Kruje. On
the basis of that finding, if he does not displdyonic depression, then he will be
detained in another prison without suffering frompression and anxiety since that
would be on a hypothesis that those conditions wetesufficiently severe to warrant
the treatment.
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Though those conditions are poor, they do inoty view, amount, absent the added
feature of the need for treatment which he wouldraoeive, either to oppression if he
was returned to those conditions, or a breach t€lar3. It has to be remembered that
on the true account of his background he does fawdy in Albania; he survived in
prison between 1991 and 1997. He will be detaimkdre his family can have access
to him, and according to the report obtained onabfetif the appellant from Genci
Terpo that family will be able to provide him withe food according to his dietary
needs.

In those circumstances, as | have said, | trejee contention that it would be
oppressive to return him; or, alternatively, a breaf his rights enshrined in Article 3.

Of course there will be hardship should hedspiired to return to Albania to serve his
prison sentence there. He has been in this coamtyhas fought tooth and nail to
avoid his extradition. That can only have exacetbais depression and his anxiety.
He has a partner and a child here now. But, ascthurt commented in Nicholas v the
Deputy Prosecutor General of Lithuanj@d006] EWHC 1032, the standard of
oppression is more demanding than mere hardshibthenevidence viewed as a whole
is, in my judgment, insufficient to establish thatreturn him to an Albanian prison in
the light of the assurances given would amounpimression.

Having reached that conclusion, it is really possible for this appellant to establish
that his rights under Article 3 will be breachefis Maurice Kay LJ observed, one who
fails under what is now section 91 will not be likéo succeed by reference to Article 3
since the test under section 91 was lower thansthedards imposed in respect of
Article 3 by the European Court of Human Righte(Beancs v Court of Latvi@2006]

All ER D of 28 October.

In my judgment, the fact that the appellantfiaied to establish that conditions are as
severe as to amount to oppression were he to hecsed to them is again partly his
own fault. The evidence he sought from the adwwutailbania, and indeed as a result
of the visit to the institution from the AlbanianelSinki Committee concentrated on
prison conditions on the basis of the treatmentctvtie asserted he needed. Absent
such need, he has not established that he wilebsred in circumstances which make
it oppressive to return him or would amount to @dgh under Article 3.

For those reasons | would dismiss his appeal.
MR JUSTICE GOLDRING: | agree.

MR COOPER: My Lord, | understand that theraidde no order as to costs, given
that the appellant is legally-aided. And as regaualy issue of certification, none arises
that | see at present.

LORD JUSTICE MOSES: What do you mean certiitca-- legal services?

MR COOPER: | would accept leave for detailedessment of costs in the normal
way.
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LORD JUSTICE MOSES: Can I just ask you, id tight about costs?
MR HINES: Yes, | do not apply.
LORD JUSTICE MOSES: Yes.

MR COOPER: My Lord, there are two very minaattars which | would draw to the
court's attention. | believe at one stage youdkbip referred to Dr Mullard instead of
Muller-Pollard.

LORD JUSTICE MOSES: | will make sure thatdsrected.

MR COOPER: And I believe | was referred tatser than Mr Cooper.
LORD JUSTICE MOSES: Did I refer to you as Modper?

MR COOPER: | believe so.

LORD JUSTICE MOSES: | am so sorry. What | tednto say to you, Mr Cooper,

was that you have done an enormous amount of wotkie case and | really meant it
when | said what | did about the quality of yoursciption of the law and how it

applied to this case.

| would only mention, if | may, that of coure preparation of the documents in the
bundles, and I know the enormous difficulty you trhesve been labouring under in the
absence of proper assistance, but the preparationnalles and getting the documents
to the right place at the right time is part of #w/ocacy and they were in a somewhat
tiresome mess in this case. So you will do bdtten you did in this case if you get

everything in order. So do check that with theceff and you don't leave it to the last
minute, although sometimes cannot be helped, begadges read some of it and then
they get something else and so that is what happehspart from that thank you very

much.

MR COOPER: I'm most grateful for that, thamkiy
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