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CoBeT Mo npaBaM 4eJioOBeKa

JABanuarb nsitas ceccus

IIyskTsl 2 ¥ 3 MTOBECTKU THS

Exeronnsiii nokjag BepxopHoro komuccapa Opranuszanun
O6benunennbix Hanuii mo npaBam 4eJjioBexka

U YnpasJjieHus BepxoBHoro komuccapa

u ['enepanbHOro cexperaps

HoompeHne H 3aIIUTa BCEX MPaB Y€J0BECKA, 'PAKIAHCKUX,
MOJIMTUYIECCKHUX, IKOHOMUYECCKUX, COUNAJIBHBIX H KYJbTYPHBbIX
npaB, BKJKOYasi 1IpaBo HA pa3BUTHE

IIpaBa yei0oBeKa M MPOM3BOJIbHOE JIHIIEHHE
rpakaaHcTBa

Hoxnan I'enepanbHOro cexperaps

Pezrome

B HacTosmem mokiaze MCCICHOBAHBI 3aKOHOATEIbHEIE H AJMHUHICTPATHBHBIC
MEpbI, KOTOpPBIE MOTYT MPHBOAHTH K JIHIICHUIO TPaXIaHCTBA, MPHU 3TOM ocoboe
BHUMaHHE YACJICHO CHTYyalusM, KOIZIa 3aTpardBaeMbie JIMIAa MOTYT CTaTh
amatpugaMu. B mokmanme o0CykImaeTcs peryIupoOBaHHE YTpPaThl HIH JTUIICHUS
rpakJIaHCTBA B 3aKOHOJNATENIFCTBE TOCYAapCTB C YYETOM HH(OPMAIUHU, TOTYICHHON
OT HHUX, OT CICHUAIN3UPOBAHHBIX yupexacHud Opranm3anumu OO0beIMHEHHBIX
Hamwit u oT ApYyrux COOTBETCTBYIOIIUX 3aMHTEPECOBAaHHBIX CTOPOH, W MPUBOIATCS
MEXIyHapOJHble HOPMBl U CTaHAAPTHI, OTPAHUYUBAIOIIME MOJIHOMOYHUS TOCYAapCTB,
CBsI3aHHBIC C JIMIICHUEM JIMIa TPaKJaHCTBA. B Nokiajge moguepkuBaeTcs OONBIIOE
3HAUYCHUE MPABOBHIX TapaHTHIl NMpeJOTBpalleHHs Oe3rpakJaHCTBa B ciydae, KOTHa
yTpaTa WIH JUIICHHE IPakJaHCTBA MPEIyCMOTPEHEI B 3aKOHOIaTeIbCTBE. B moxmane
TaK)KE paccMaTpPUBACTCS OCHOBHOE IMPAaBO KaXJO0To peOeHKa Ha TpaxIaHCTBO U
BaXXHOCTh MEp IO MNPHOOPETCHUI0 TpakJaHCTBA pPEOCHKOM, KOTOPOMY TPO3UT
Oe3rpakJaHCTBO. B nokiage oTMeuaeTcs BaKHasl pOJIb MPOLECCyaTbHBIX TapaHTUH B
NpPEJOTBPANICHUHN  JIMIICHWS  TPaXIAaHCTBA H  COACPKHUTCS  HANlOMHHAHHE
rocygapcTBaM O HeoOxoamMmocTH oOecrnedeHUs SPGEKTUBHBIX CPEICTB IPABOBOU
3alIUTHl B KOHTEKCTE MPUHATHSA PEIICHUN MO TpaxnaHcTBY. HakoHem, B JoKiane
MOAYECPKUBACTCS BAXKHOCTH 00CCIIEUCHHS NOCTYIA K JOKYMEHTaM, yIO0CTOBEPSIOMIAM
Ipa)TaHCTBO.
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|. BBeaeunue

1. B cBoeit pesontonuu 20/5 CoBeT mo mpaBam 4yesioBeka npocui [eHepanbHOro
cekpeTapsl MOATOTOBUTH JOKJAJ] O 3aKOHOJATEIbHBIX M aAMUHHUCTPATHUBHBIX Mepax,
KOTOpbI€ MOTYT BECTH K JIMIIEHHUIO Tpa)XJaHCTBa OTAENBbHBIX JIMI[ WIU TPYNIN JHI,
yaensst IpUcTalbHOE BHUMaHUE CUTYallUsiM, KOTAa 3aTPOHYTHIE JIULAa MOT'YT OCTaThCs
anarpunamu. CoBeT mpocusl coOuparb B 3TOW CBsA3M MH(OpMAlMIO Y TOCYAapcTs,
CIIeNMaM3UPOBaHHBIX yupexaeHuit Opranuzanuun O0venquHeHHBIX Hanuit u qpyrux
COOTBETCTBYIOIINX 3aUHTEPECOBAHHBIX cTOpOH. Takas nHdopmanus Oblia MmonydeHa
oT 33 rocymapcTs’, a Take oT 22 CreNHANM3HPOBAHHBIX YIPEKACHUH OpraHu3amuu
O6beanuennbx Haruii 1 HeIpaBUTEIbCTBEHHBIX OPraHH3aIHH’.

2. CoBer 1o mpaBaM 4YeJIOBEKa 3aTparuBajl BOIPoC 00 OCyIIECTBICHUHU NIpaBa Ha
IrpaXXIaHCTBO M MPENOTBPAIleHUH Oe3rpa’kJaHCTBA B HECKOIBKHX PE30OJIOMUAX O
MPOU3BONBHOM JIMIIEHUM TIpaxaaHcTBa. CoOBeT paccMaTpUBaJI CHUTyalluH, KOTAa
OCYIIECTBJICHHE JIMIIOM IIpaBa Ha TPaXJaHCTBO HapyllaeTcs M3-3a €ro JHUIIeHHUd, a
Tak)Ke CHUTyallMd, KOTJa JHUI[0 MPOHM3BOJBHO JIMIIAeTCsd IpaBa Ha TMOJIydeHHUe
rpaxpaaHcTBa’. B koHTekcTe mnpuMmeHumMoro CoBeToM TMoOJAX0Ja K BONPOCY O
MIPOU3BOJIBHOM JIMIIEHHU TPaKJaHCTBA B HACTOSIIEM JOOKIaAe paccMaTpHUBAIOTCS
aJMUHHCTpPAaTUBHBIE U 3aKOHOJATEIbHBIE MeEpHI, KOTOPBIE MOTYT BECTH K
aBTOMAaTHYECKOMY JIUIIEHUIO rpaxaaHCcTBa WU COCTaBJIAThH OCHOBY
aIMUHHCTPATUBHOTO UM CyAeOHOro pelleHus O JUIIEHHWM JIHIAa IpaxJAaHCTBa, a
Tak)Ke€ Mepbl, KOTOpble MOTYT MPOU3BOJBHO MNPENATCTBOBATH JULIY B IOJYYECHUH
rpaxjaHctea. B coorBercTBuu ¢ mpockboii CoBeTa B mokiaze yaensercs ocoboe
BHHUMaHHE CHTyallsM, KOTJa B pE3yJbTaTe TaKUX Mep 3aTPOHYTHIE JHIA MOTYT
ocTtarbcd amaTpuaaMu. Jlokiag coAepKUT KpaTKUH aHaJU3 3aKOHONATEIbHBIX H
aIMHUHHCTPATUBHBIX Mep, NIPUHUMAaEMBIX TOCYIapCTBAaMH B LEJSIX NPEIOTBPAIICHUS
Oe3rpaxkJaHCcTBa cpeiu nereidl. B HeM Takke paccMOTpPeH BONPOC O COOIIOACHUU
MPOIECCYAIbHBIX TapaHTHH B KOHTEKCTE JHUIICHHUS TPakJAaHCTBA M MPEICTaBICHBI
KOMMEHTAapUU OTHOCHUTEIBHO BAXXHOCTH M IPOIEAyp HMPpHOOpETeHUs AOKYMEHTOB,
YAOCTOBEPSIONUX IPaX TaHCTBO.

Il. ¥YrTpara niu JuieHnue rpaxiaHcTsa

3. XoTs B 3aKOHOJATENHCTBE MPAKTHYECKH BCEX TOCYHAPCTB TPEIYCMOTPEHBI
yCJI0BMS HpeKpallleHus IPaxkJaHCcTBa®, B HeEM MCIONb3yeTcsl pazHas TEPMUHOJOTHUS.
OO0muit moaxoa, MPUMEHSEMBIH B COOTBETCTBHH C KOHBEHIIMEH O COKpalleHUU
OesrpaxkmancTBa 1961 roma, 3akiio4aercs B TOM, YTOOBI HCIOIB30BaTh TEPMHH

Aprentuna, beaun, bocuus u ['epuerosuna, bypkuna-®aco, Komym6us, Kocra-Puka,
Hanus, Eruner, 'abon, ['ana, ['penana, ['Baremana, Benarpus, Uanonesus, Mcnamckas
Pecny6mmuka Hpan, Kazaxcran, JIlusan, Mekcuka, Pecnyonuka MongoBa, Mapokko, Hurep,
Hurepus, Karap, Pymsinus, Poccuiickas @enepanus, Cepbus, Cupuiickas Apabckas
Pecny6nuka, Toro, Tpununan u ToGaro, Tynuc, O6bennnenHsie ApaGckue DMUpPAThI,
Coenunennsle llltatel AMepuku u Ypyraaii.

Bces npencraBnenHas napopmanus Obuia ¢ 0IaroJapHOCTHIO MPUHITA U YITCHA MPH
MMOATOTOBKE HACTOSIIEro Aokiana. OnucaHue NpakKTUKU OTAECIBHBIX TOCYJapCTB BKIOYEHO B
MIOKYMEHT HCKIFOUHTEIBHO B Ka4€CTBE IPUMEpPa U HE SABISACTCS TITyOOKHM aHAITH30M
MPAaKTUKHU FOCYIapCTB.

% A/HRC/13/34, nyHkr 23.

JInmo moxxeT 10OPOBOIBHO BBINTH U3 I'paXkAaHCTBA, OTKA3aBIIKUChH OT HEro. BmecTe ¢ Tem
9TOT BONPOC HE OTHOCUTCS K TEME MIPOU3BOIBHOTO JIMIIEHHUS Ipak1aHCTBA

(cm. A/HRC/13/34) u He paccMaTpHuBaeTcs B HACTOSIIEM JOKIAC.

4 GE.13-19040



A/HRC/25/28

"yrpata" B OTHOIICHWH AaBTOMATHYECKOTO TMpEKpalleHus TpaxXJaHCTBA B
COOTBETCTBHH C 3aKOHOM H 0€3 BMemaTelbCTBA TOCYJapCTBa W TepMHUH "nHImieHue",
KOTrZla pedb HAeT 00 OCHOBAHHBIX HAa IMOJOXKECHHUAX 3aKOHONATEIHCTBA O IPaKIaHCTBE
aAMHMHHCTPATHBHBIX MJIM CYNEOHBIX pPEIIEHHUSIX KOMIIETCHTHBIX T'0CYIapCTBEHHBIX
OpTaHOB O JIWIICHUH JINIA TPpakaaHCTBA. XOTA "yTpara" u "numeHue" mpeacTaBiIsioT
co0oil aBe pa3nHYHBIC NMPOLEIYpPHl, OHU BEIyT K OJHOMY M TOMY )K€ pe3yiabTaTy:
3aTparuBaeMoe JIMIO BIPEAb HE CUHUTAETCA TIPakIaHUHOM COOTBETCTBYIOLIETO
TOCyapCcTBa, U €CJIH Y HEro HeT OPYroro rpakJaHCTBa, TO CTAHOBUTCS amaTPUIOM.
PasHuma Mexay yTpaTodl M JHUIIGHHEM HE BCEeTra OYEBHIHA, IOCKOJBKY, €CIH B
OOHUX TOCydapcTBax IPEIyCMOTPEHa aBTOMAaTHYecKas yTpaTa TpaXIaHCTBa Ha
ONpEACICHHOM OCHOBAaHWH, IPYrHe MOTYT HCIIOJIB30BATH TE K€ OCHOBAHHS IS
HaJeNeHUsI TOCYIapCTBEHHBIX OPraHOB IIOJIHOMOYHMSMH 10 JIMIICHHIO JIMLA
rpaxJaHcTBa. B HEKOTOpPHIX cily4asX HMCKIIOYCHHE M3 JHLIICHHS TPakxIaHCTBA,
HalpuMep IO INPUYMHE MOIICHHUYECTBA, B COOTBETCTBHU C 3aKOHOJIATEJIHECTBOM
roCyIapcTBa paccMaTpPHUBACTCS HE KaK €ro yTpara WM JIMLICHHE, a, CKopee, KaK aKT
OpU3HAHUS ero HENCHCTBUTENBHBIM. He3aBUCMMO OT TEPMHUHOJOIHMH WM
IOPUAMYECKHX KOHCTPYKLUM, HCIOJB3YeMbIX B 3aKOHOAATENbCTBE, MEPHI, KOTOpHIE
OPHUBOAAT K MOTEPE MM JUIICHUIO TPAXXKIAHCTBA, TOJDKHBI P M3HABATHCS B KAYECTBE
TaKOBBIX ¥ PEryIHPOBATHECA COOTBETCTBYIOIIUMHU HOPMAMH H CTaHIApTaMH.

O0mue coodpakeHHs1 OTHOCUTEJbHO YTPAThI WM JHIICHUS
rpa;kJaaHcTBa

4, JIro6oe BMemAaTEeNbCTBO B OCYIIECTBJICHHUE MpaBa Ha I'PaKJAaHCTBO OKa3bIBaeT
CYIECTBEHHOE BJIMSHHME Ha peanuzanuio apyrux npas’. CleloBaTelbHO, MEpHI,
BECAYIIUEC K NOTCPC WU JIMIICHUIO TPpaXJaHCTBA, B LCJIAX COOTBETCTBHA HOpPMaM
MCKAYHAPOAHOI'O0 MpaBa AOJIKHBI OTBE€YATh ONPEACICHHBIM YCIIOBUAM, B YaCTHOCTHU
3aNpCUICHUIO IMTPOU3BOJBLHOTO JIMIICHUS I'paX 1aHCTBA. K rakum YCIO0BHUAM OTHOCHUTCH
TO, YTO OTHU MEPBI JOJKHBI OBITH HamnpaBJICHbBI HA JOCTHXXCHUEC 3aKOHHOM neiau, OBITH
HAaUMEHCEC HUHTPY3UBHBIMU ME€paMH HOOCTUIKCHHUA IKEJIACMOTO pe3yjabTaTra H 6I>ITI)
copasMepHBbI 3amuiiaeMbiM HHTepecamM®. B Tex ciyuasx, Korja yTpara Wik JTHIIECHHE
IPaXXJaHCTBA BeJET K 0e3rpakIaHCTBY, OHO MMEET 0COOCHHO TSKENble MOCIEeACTBUS
I 3arparuBaeMblX Jul. Ilo3ToMy HOpPMBI MEXIYHapOJHOIO IIpaBa CTPOTO
OT'paHUYMBAIOT MNECPCUYCHDb O6CTO$[TCJH)CTB, Mpyu KOTOPLIX YyTpaTa HWIHW JIMIICHUEC
TpaxXJaaHCTBa, MPUBOAAIIUEC K 6C3Fpa)KI[aHCTBy, MOTYT CUYUTATHCA HeO6XO}:[I/IMI)IMI/I AJIs
JOCTH)XKEHHS 3aKOHHOM menu. KoHBeHIMs 0 cokpamieHun Oe3rpaxaaHcTsa 1961 roga
(KonBenmus 1961 roma) m EBpomeiickas koHBeHIUA o TpaxpaHcTtse 1997 roma
MPpU3HAKT, 4YTO 663Fpa)KllaHCTBO MOXET B HCKIOYHUTCIBHBIX ClIydasaXx OBITH
PE3YJBTAaTOM YTpPAaThl WK JIUIICHUA TPAXKIAHCTBA B CBA3U C YCTAHOBJICHUEM (baKTa
ob6bmana B mpouecce ero npuobperenusi’. Komsenmua 1961 roma ycTaHaBiMBaeT
KOMIIJIEKC 0a30BBIX npaBuj, B COOTBETCTBHHU C KOTOPBIMHU JIMIICHHUE T'paXJaHCTBA

GE.13-19040

[TonpoOHbIN JOKIAL O MOCIEACTBUAX JUIISHHUS IPakIaHCTBA sl OCYIIECTBICHUS MPaB
4esoBeKa comepkutTcs B nokymente A/HRC/19/43.

A/HRC/13/34, nyukt 25; EBporneiickuii cyn rmo mpaBaM ueioBeka, xanoba Ne 31414/96,
Kapaces u eco cemvss npomus @unnanouu, 12 suBaps 1999 rona; Cyn Espomneiickoro coro3a,
nemno Ne C-135/08, Rottman v. Freistaat Bayern, 2 mapra 2010 roxa. Uto kacaeTcsi MOHATHUS
"Ipon3BOIBHOE" B COOTBETCTBHH C HOPMAaMH MEXTyHapOIHOTO IIpaBa, HaIIpUMEp B
KOHTEKcTe JuieHus ceoboxasl, cm. A/HRC/22/44, nyskr 61, a Taxxe npaktuky Komurera
0 IIpaBaM yejloBeka U MexaMepUKaHCKOro Cy/a 1o IpaBaM 4eJ0BEKa, CChlIKa Ha KOTOpbIE
COIEPXKUTCS B CHOCKE 28 naiee.

KonBennus o cokpamenuu 6esrpaxmanctsa 1961 roga, myHkr 2 b) crateu §; EBponelickas
KOHBeHLMs 0 rpaxkaancTBe 1997 rona, nmyHkT 3 cratbu 7.
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3alpemieH0 B TOM CJy4dae, €CIM B pe3yiabTaTe IHUI0 OCTAaHETCA amaTpHAOM.
KonBennus 1961 roma comepXUT mepedeHb OTPaHUUYCHHOTO YHCIAa HCKIIOYCHUH U3
9TUX TpaBui, NMPHU3HABAs JUIIb HEKOTOPHIE OOCTOSATEIHCTBA, MPH KOTOPBIX yTpara
WM JUOIEHHE TpaXkJaHCTBa, Beayllee K O€3rpakIaHCTBY, MOXET CIYXHUTb
NOCTHKEHUIO 3aKOHHON menu®, BMmecTe ¢ TeM gake B Takumx cilydasx yTpaTa HWJIH
JUIICHUE TPaXTAHCTBA [OJDKHBI COOTBETCTBOBATH MNPUHIUIY COPa3MEPHOCTH.
IMocnemcTBUsA 71000TO  JNHINEHHWS TPaXTAHCTBA JOJDKHBI  OBITH  TIIATEIBHO
MIPOAHAJU3UPOBAHBl C YYETOM TSDKECTH COBEPLICHHOTO NESHHS WM ITOBEINCHUS, B
CBSI3W C KOTOPBIM OBLIO MPHHATO PEIICHHE O IUIICHHHM TPaXXTaHCTBA. YUHUTHIBAS
TSOKECTh TOCHEACTBUH IUIsI JIMI@A, CTaBIIErO amaTpUAOM, MOXET OBITh CIOXHO
ONpPAaBAATh yTpaTy WM JIMIICHHWE TPAXAAHCTBA, KOTOPOE BEACT K OE3rpaxAaHCTBY, C
TOYKHM 3pEHHs PUHIUIIA COPa3MEPHOCTH .

5. Hecmotps Ha moBceMecTHOE NMpU3HAHHE IpaBa Ha T'PAKIAHCTBO B KaueCTBE
OCHOBHOTO TIIpaBa  4YeJioBeKa W  HEOOXOoOWMOCTH  Hu30erarb  NPUMEHEHUS
3aKOHOAATENbHBIX U aIMHUHUCTPATUBHBIX MEp, KOTOPbIE BEAYT K Oe3rpaklaHCTBY, BO
MHOTHX TOCYyIapCTBaXx 3aKOHOJATEIbCTBO HE MPEIyCMaTpPHBAeT JOCTATOYHBIX
rapaHTHil 3amuTel OT Oe3rpakJaHcTBa. B OOJBIIMHCTBE Cily4aeB 3TO OOBACHIETCA
TE€M, YTO B CaMOM 3aKOHOJATEIbCTBE HE IMPOBOAMTCS TPaHb MEXAY CUTyalHsIMH, B
KOTOPBIX JINIIO MOXET OCTaThCs 0€3 TpaxKAaHCTBa, M JIOOBIMU APYTHMH CHTYaIUsIMHU
yTpaThl WIM JIMIIEHHSA TpaxnadcTBa. Ho maxe B TOM ciydae, KOTAa TapaHTHH
IPOTMHCaHbl B 3aKOHOAATENbCTBE, WX IPUMEHEHHE MOXET OBITh CONPSDKEHO ¢
OONBIIMMY CIIOKHOCTSMH, B YaCTHOCTH B TOM, YTO KacaeTcs MOHWMAaHHs 3HaYCHHUA
Oe3rpakJaHCTBa WJIM OIPEICICHHS CHUTyallMi, B KOTOPBIX JIMIIO OCTaHETCH
amaTpuaoM B pe3yibTaTe yTpaTbl WIM JHIIEHUs rpaxigaHctsa. B 2012 rony
VYupasnenue BepxoBHoro komuccapa mo genam Oexenue (YBKB) omybOmukoaio
PYKOBOJSIIME NPHUHIMIB MO BONMpocy 00 ompejaeleHuH anarpuaa’, KoTopsle
MOCTyXaT MH(POPMALMOHHONH OCHOBOW YCHJIMH TOCYJapCTB IO IPEJOTBPAIlEHHIO
Oe3rpaXkaHCTBA B pesylbTaTe ero yTparhl win numenus®. B okrabpe 2013 roxa
YBKb Havano mnpomecc JONOJHUTEIHHOTO YTOYHEHHsS KOHKPETHBIX BOIPOCOB,
CBSI3aHHBIX C HEAONYyIIEHHEM Oe3rpakJaHCTBa B KOHTEKCTE €ro yTpaTbl WIH
numenus. Hanmpumep, MexXayHapoIHbIe SKCHEPTH MPHUIIA K 00IeMy MHEHHIO, YTO
OpeMst JOKa3bIBaHWsI TOTO, YTO JAaHHOE JIMIO HE CTaHET amaTpuJiOM U IO3TOMY
JIMIIEHHUE €TO TPaXKIAAHCTBA JAOMYCTHMO, JIEKHUT Ha TOCYapcTBe?. DTH PyKOBOALINE
MPUHIUIIBI, KOTJIa OHM OyAyT W3JaHBI, IIOMOTYT rocyaapcTBaM OoJjiee BHHMAaTEIbHO
MEpEeCMOTPETh CBOIO MOJHUTHKY B 00JIacTH TpaxkJIaHCTBAa g obecnedyeHus
COONMIONEHNS  MEXIYyHapOJHBIX  CTaHAApTOB,  KacaloIHUXCS  HEJOIYIIECHUS
0e3rpaxJaHCTBA.

10
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Konsennus 1961 rona, myHkTsl 4, 5 1 8 cTaThu 7; MyHKTHI 2 U 3 CTaThH 8.

Cyn EBporneiickoro corosa, neio Ne C-135/08, Rottman v. Freistaat Bayern, 2 mapra

2010 rona.

VYBKB, Pykogoosawue npunyunst no eonpocy o besepascoancmee Ne 1: Onpedenenue
"anampuoda"” ¢ cmamve 1, nynkm 1) Kongenyuu o cmamyce anampuoog 1954 cooa,

20 ¢espans 2012 roga, HCR/GS/12/01.

[Tpumep TOrO, KaKUM 00pa30M 3TH PYKOBOISALIME MPUHIKIIBI MOTYT IIOMOYb TOCYIapCTBaM B
HpeJoTBpalleHH 0e3rpaxkJaHCTBa, CM. B aesie BepxoBHoro cyna CoeAMHEHHOTO
KoponeBcrBa Ne [2013] UKSC 62, Secretary of State for the Home Department (Appelant) v.
Al-Jedda (Respondent), 9 oktsi6ps 2013 rona.

YBKB, CoBemaHnnue 3KCIEPTOB TI0 BOIIPOCY O TOIKOBAaHUHU crareit 5—9 Konsenmun o
cokpalieHnH 6e3rpaxkaancTea 1961 roga u o mpeaoTBpalleHHH Oe3rpakIaHCTBA B
pe3ynbTare yTpaThl WIH JHIIEeHHs TpaxkaancTea, TyHuc, 31 oktsiops — 1 Hosops 2013 roga,
BKJIIOUasi HEOMyOIMKOBaHHBIN CIIPAaBOYHBIN TOKYMEHT, NOoAroTOBIeHHBIN P. ne I'pyTom. Ota
MO3UINS MOATBEPIKIAaeTCsl MPaKTUKOH, HanpuMep, BepxoBHEIX cynoB Hunepnannos u
Coenunennoro Koponesctsa.

GE.13-19040
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6. B cnywae HamumuuWs TapaHTHH TNPEAyNpeXICHUS YTPaThl WM JIHIICHUS
TPaXJAHCTBA, KOTOPOE BEAET K O€3TpaxXAaHCTBY, JHIA, HMEIOIHWE [Ba WU
HECKOJIBKO TPAXKIAHCTB, B OONBIICH CTENEHH IOABEPKEHBI PHUCKY YTPATHl MIH
JUIICHUS TPaXIAHCTBA, YEM JIMIA C OJHUM TPAXKIAHCTBOM. DTO MOXXHO CUHTAaTh
MIPOSIBJICHNEM HEPaBEHCTBA MEXIy TpaxkaaHaMu. BmecTe ¢ TeM IpH OLEHKE TaKOTO
HEpPaBEHCTBA HEOOXOAMMO YUYHTHIBATh TSKEIbIE IOCIEACTBHS Oe3Tpa)kAaHcTBa s
OCYIIECTBJICHHS NIPaB YEJIOBEKa, a TAakKKe TO, YTO HEJONyIICHHUE Oe3rpa’kJaHCTBa —
3TO OCHOBOIIOJATAIOIINI MPUHIUN MEXIyHapOZHOTO IpaBa, B TO BPEMS KaK HE
CyIIECTBYET MEKIYHapOOHBIX HOPM, PETyIUPYIOIHUX HEMOCPEACTBEHHO IPaBO Ha
NBOMHOE TpaxaaHcTBO™. Jlpyras TeHJEHIHMS, HaOIOfaeMas B 3aKOHONATENbCTBE
TrOCyJapcTB, 3aKIIOYaeTCAd B TMPOBEACHUM pPa3IUIUsi MEXAY TpakXJaHAMH II0
POKIEHUI0O W TpakJaHAMH [0 HaTypalu3anuu. ['paxJaHCTBO, MPHOOpPETEHHOE B
pe3ynbTaTe HaTypajlu3alii, 3a9acTyi0 B MEHBIIECH CTETICHN 00eCIIeueHO rapaHTUIMH,
YeM TpakJaHCTBO, MPHOOPETEHHOE 10 POXKAEHUIO MM MHBIM TyTem™. Hampumep,
00MaH, OTCYTCTBHE WIJIM COBEpIIEHHE MPECTYIUICHHUS YacTO IIPU3HAETCS OCHOBAHHEM
yTpaThl WJIM JWOICHUS TpaKZaHCTBA TOJNBKO B TOM CIydae, €CIM OHO OBLIO
npuoOpeTeHo B pe3yabTaTe HaTypaiduzanmuu. Takas ¢dopMa HEpaBeHCTBA MEXIY
IrpakJaHaMH MOXXET BBI3BIBaTh 03a00YEHHOCTH IO IOBOAY HECOONIONEHHS HOPM
MEXIyHapoaHOro TpaBa’®. BMecTe ¢ TeM pacTymas YS3BUMOCTb TpPakkJaH II0
HaTypalu3alluy Mepea yTPaTod WIM JHIIEHWEM TI'PaKJAHCTBAa BO MHOTHX CTpaHaXx
CHMJKAeTCs 3a CUeT BBEACHHUS BPEMEHHBIX IPEACIOB BO3MOXXHOCTH YTPAThl HIHA
JUIICHUS TPAXKIAHCTBA, IPUOOPETEHHOTO B MOPSAKE HATYpaTH3alHH.

OcHoBaHusn YTparbl WIK JUIICHUA I'PAKIAAHCTBA

7. I'paxxnancTBo ompeneneHo MexayHaponusiM CynoM Kak "MpaBOBBIE Y3bI, B
OCHOBE KOTOPBIX JIEXKHUT COIHAJIbHBIM (aKT NPUBA3aHHOCTH, peajbHas CBA3b
CyLIECTBOBAaHMs, HMHTEpecoB M uyBcTB'®'. Takum 00pa3soM, TpakJaHCTBO, Kak

MIPEACTaBISACTCS, OTpaXkaeT pealbHYI0 CBA3b W B TO Xe Bpems (opmanusyer
obs3arenscTBa BepHOCTH'. B ciyuae, Korga Takoro poja peanbHas CBA3b WM
00s3aTeNbCTBA BEPHOCTH OTCYTCTBYIOT, HapYLICHBl MJIM CBEJIEHBI Ha HET, 3TO MOXET
MPUBOJNTE K IIPEKpalleHuIo TpaxaaHcTBa. KonmdyecTBO M [AMana3oH OCHOBAHWM
TaKOTO NMPEKpPaNIeHUs B TOCYJapCTBAX 3HAYUTEIHHO Pa3IMIalOTCS.

Jlobposonvroe npuobpemenue 0py2020 paircoancmed

8. Cratbs 15 BceoOmeil gekiiapaniy mpas 4eaoBeKa 3al[AIIaeT He TOJIBKO IPaBo
Ha TpaXXJaHCTBO, HO WM ITPaBO Ha ero H3MeHeHHe. Takume 0OCTOATENHhCTBA, Kak
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Permanent Court of Arbitration, Eritrea-Ethiopia Claims Commission, Partial Award,
Civilians Claims, Eritrea's Claims 15, 16, 23 and 27 —32, between the State of Eritrea and
the Federal Democratic Republic of Ethiopia, 17 December 2004.

Cwm. taxxke A/HRC/10/34.

EBporneiickast KOHBEHIIUS O Ipa’kJaHCTBE, MyHKT 2 cTaThbu 5. CM. Tak)Xe CyIleCTBEHHOEe
U3MeHeHue B GOPMYJIMPOBKE 3alpelieHUs] IPONU3BOJIBHOIO JINIISHUS IPaXKIaHCTBA B
Apabckoil xapTuu npas yenoBeka B nepuol Mexay 1994 (craresa 24) u 2004 rogom

(cratbs 29): BapuanT 1994 roma 3ammumaet rpakxJiad OT TPOU3BOIBHOIO OTPHUIIAHHS HX
HM3HAYaJbHOTO TpaKJaHCTBa, a BapuaHT 2004 rona 3ampemaet a11000e TPOU3BOIBHOE
JIMIIEHUE Tpa)KJIaHCTBA.

Mexnaynaponusiit Cyn, neino Hommeboma (JTuxmenwmeiin npomue ['eamemansi), 6 anpens
1955 rona.

MesxamMepuKaHCKUM CyJ IO NpaBaM uyesioBeka, KoHCylbTaTUBHOE MHEHHE IO BOIIPOCY O
BHECEHUM IpeiaraeMblX U3MEHEHUN B MoJiokeHus o HaTypanu3zanuu Koncrutyuuun Kocra-
Puxu, OC-4/84, 19 suBaps 1984 rogna.
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JIOJITOBPEMEHHOE NPOXXHBaHWE B JIpyroil cTpaHe Wi Opak ¢ HHOCTPaHHBIM
rpaXIaHWUHOM, MOTYT NPUBOAUTH K BO3HHKHOBEHHUIO IOTPEOHOCTH B HM3MEHEHHHU
rpaxxIaHCTBa M CO34aBaTh M O3TOTO BO3MOXXKHOCTH, YacTO IIOCPEACTBOM
n0OpOBONBHONW HaTypanu3anuu. Jius Toro 9To0bl n36ekarh JBOWHOTO TpakIaHCTBA,
3aKOHBl O TpaXJaHCTBE MOTYT IpelycMaTpUBaTh ABTOMATHYECKYIO YTpary WIH
BO3MOYKHOCTh JIMLICHHUS TPa)iTaHCTBAa B CBSI3U C JOOPOBOJBHBIM HPHOOpETECHHUEM
apyroro rpaxaanctsa'®. B mpuHIMIE, 5TO HE BBI3BIBAET 0COOBIX MPOOJIEM B paMKax
MexTyHapoaHoro npasa’®. IIpu HaJdMYMK a/leKBaTHBIX TAPAHTUH B 3aKOHOIATENbCTBE
0 TpaXIaHCTBE M MNPOSABICHUH TOCYJapCTBOM IOJDKHOH OCMOTPHUTEIBHOCTH IpPH
OPUHATHH PEIICHUN O JMIISHUH TPakIaHCTBA, YTOOBI yIOCTOBEPHUTHCS B TOM, HYTO
COOTBETCTBYIOIIEE JIMIO JEHCTBUTENBHO HIPHOOpENO HOBOE TIpakTaHCTBO, Takas
IpaKTHKa He OyZeT NPUBOAMTH K Oe3rpaxknaHcTBY. Kpome Toro, mpaBoBoil craryc
3aTParMBaeMoro JIMIA He JOJKEH HENPEIABUAECHHBIM 00pa30M H3MEHATLCAY C y4eTOM
TOTO, YTO 3Ta Mepa SBISCTCS OTBETHBIM LIATOM Ha JOOPOBOJIBHOEC HPHOOpETCHHE
JIMIIOM HOBOTO TPa)KJaHCTBA.

9. locynapcTBa Bce mmpe MPHU3HAIOT JONYCTHMOCTH ABONHOTO Tpa)kAaHCTBA, a
3aKOHBI O TPaXIAHCTBE CTAHOBATCA OoJiee TOJNEPAaHTHBHIMH K JOOPOBOJIBHOMY
NpHOGPETEHHIO TPaXKJaHAMU HOBOTO Tpa’kJaHcTBa’’. BMecTe ¢ TeM 3TO OCHOBaHHUE
yTpaThl WIM JIMIIEHUS TpaXXJaHCTBa BCTpPEYAaeTCsA IO-IPEXHEMY dYacTo. B Tex
ciydasx, KOTAa TocyaapcTBa MPeayCMaTpUBAIOT yTpaTy MM JUIICHUE IPakJaHCTBA B
CBSI3W C MPUOOpETEHHEM HMX IpaKJaHAMH JPYroro T'PaKIaHCTBA, MOT'YT BO3HHKATh
BOIIPOCHI MPABOBOH OINPEACICHHOCTH U HEMPEPBHIBHOCTH IpaB. B HEKOTOPHIX Ciydasx
3aTparuBaeMoe JIMIIO MOTJIO HE JaBaTh COIVIaCHA Ha IIPHOOPETEHHE HOBOTO
IPaXJaHCTBA WM BOOOUIE He 3HANO 00 TOM? M NMPH TOM CTAJ0 MHOCTPAHIEM B
cBOE cTpaHe, 4YTO MMEET Cepbe3Hble MOCIEACTBUSA i JalbHEHIIero
OCYIIECTBJICHHUS 3THM JIMIOM TpaXJaHCKUX M IIOJIMTHYECKUX TIIpaB, a TaKxKe
9KOHOMHYECKHUX, COLMAIBHBIX ¥ KyIBTYpHBIX MPaB.

Obman

10. B cnydasx, Korzna rpaxJIaHcTBO ObUIO NMPUOOPETEHO Ha OCHOBAaHMHM JIOKHON
WIM HEJOCTOBEpPHOM WH(QOpPMAIMM WIM HEBEPHOM NpPEACTaBICHHH (AKTOB,
rocygapcTBa MOTYT HpelycMaTpuUBaThb €ro yTpaTy WM JIMOICHWE B KadecTBe
HaKa3aHHs] 3a HEHaJyule)Kallhe JEeHCTBHS B Ipollecce NMPUOOpEeTEeHHs TIpa)kJaHCTBA
WM B KauyeCcTBE aJMUHUCTPATUBHON MEpHl B OTBET Ha OMMOOYHOE INpEeaOCTaBICHHUE
TPaXJAHCTBA IIOCIE TOTO, KaK OBUIO YCTaHOBJIEHO, YTO HEOOXOAMMBIE YCIIOBHS B
JCHCTBUTENBHOCTH HE OBIIM BBINOJHEHB. B  MeXayHapoIHOM IIpaBe Takoe
OCHOBAaHWE YTpaThl WIM JIMIOICHUS TpPaKIaHCTBAa NpPHU3HAETCS IPAaBOMEPHBIM, IpHU
5TOM TOCYAapCTBa B MCKIIOUHMTENBHBIX OOCTOATENbCTBAX MOTYT IIOJb30BATHCS 3TUM
NpaBOM, JaXe €CIM 3aTParMBaeMO€ JIMIO OCTaHeTcs anatpuaom?. Bmecte ¢ Tem
yTpara WM JUIICHHE TpakJaHCTBAa MOXET OBITh ONpaBAaHO TOJBKO TOTJa, KOraa
o0MaH WIM coOOLIeHHE JIOKHBIX CBEJEHHH OBIIM COBEpPUICHB MMEHHO C IEJIbI0
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[MpeacraBnenus Kazaxcrana, Mekcuku u Karapa.

CwM., HanpuMep, NyHKT 1 a) crarsu 7 EBponelickoil KOHBEHIIMH O TPakAaHCTBE; a TaKXKe
MEX/IyHapOJIHYI0 CyneOHYI0 IPAaKTUKY B CHOCKe 13 BbImIe.

Cwm., Hanpumep, npeacrasienne YBKB, B koTopom oTMeueHO, 9TO "IPON3BOIBHOCTE"
BKJIIOYAET acHeKTHl HeaJeKBaTHOCTH, HECIIPABEIINBOCTH M HEIPEACKa3yeMOCTH"
(A/HRC/10/34, myHkr 49).

A/CN.4/594.

Hampumep, B pe3ynbTare NpaBoIpeeMcTBa roCylapcTBa WilK B clIydae, Koraa Opak uin
YCBIHOBJIEHHE aBTOMAaTHUUECKHU BJIEYET K BCTYTUICHHIO B IPa)XJaHCTBO.

Konsennus 1961 rona, myskr 2 b) crarsu 8; myHkT 1 b) crarsu 7 EBponeiickoil KoHBeHIINH
0 I'paX<JaHCTBE.

GE.13-19040
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NOJyYeHHs TPaXJAHCTBA M TOBIUSIM Ha ero mpuobperenne’* Kak u B ciyuae
Mo00ro peleHus o JIMMICHUH JUa TPpakAaHCTBa, rOCyAapcTBa JOJDKHBI yUYHUTHIBATh
COpa3MepHOCTh TAaKHX Mep JKeJaeMOMY pe3ylIbTaTy, 0COOCHHO €CIIM OHH BEmyT K
0e3rpakIaHCTBY. XapakTep MM TSDKECTh OOMaHa MJIM IPEACTaBICHHUS JIOKHBIX
CBEICHHH JOJDKHBI OBITH HM3Y4YeHBl C YYETOM IOCJICACTBHH JIMIOICHHS JHUIA
rpaxaancTBa®. B 5TOM KOHTEKCTe BO BHHMAHHUE JOJKHBI TAK)KE MPUHUMATHCS TaKUE
aCIEKTHI, KaK CBA3b JIMLA C FOCYAapCTBOM, BKIIOUas IIEPUOJ] BPEMEHH, IIPOIISAIIHNIT ¢
MOMEHTA MPUOOPETEHHS IpakTaHCTBA A0 0OHApYKEHHS oOMaHa.

11. OOwman, Kak 0Ka3aloCh, SABISIETCS Hamboliee pacIpoCTpaHEHHONW NPUIUHOU
yTpaThl WIH JHIISHUS TpaXJaHCTBA, IPEIYCMOTPEHHOW B 3aKOHOIATEILCTBE
roCyaapcTB. BONBIIMHCTBO 3aKOHOB O TPaXJaHCTBE, MIPENyCMAaTPUBAIOIIMX JIMIICHUE
rpa)<IaHCTBa B CBS3U C BBIABICHHEM OoOMaHa, IOIYCKAIOT 3TY BO3MOXHOCTh JaXe B
TOM CJIy4ae, €CJIM 3TO BeJeT K 0e3rpa)kI1aHCTBY. 3aKOHOAATEIbHbIC TaPAHTUU IIPOTHB
0e3rpax1aHCTBA, NPUMEHHMbBIE K JIPYrMM OCHOBAaHHUSM YTpaTbhl HWIH JIUIICHHS
IPaXJaHCTBA, B 3TOM CJIydae, pasyMeeTcs, He AeHCTBYI0T?, BMecTe ¢ TeM B paMKax
oOuienpru3HAaHHON HaJulexalleld MPaKTHKH, MHOTHE TOCYNapCTBa YETKO OTpaHHYUIH
NEPHOJ BPEMEHH, CIEIYIOIUI 3a MPUOOPETEHNEM I'PaXKJaHCTBA, B TSYCHUE KOTOPOTO
JUIO MOXET OBITh JIMOICHO €ro B ciydyae YCTaHOBICHHSA (akra oOMaHa WIH
NPENCTABICHUS JIOKHBIX CBEACHHM.

Jeticmsus, npuuunaowue cepbe3nblil 8peo HCUSHEHHbIM UHmepecam 2ocyo0apcmaed

12. B ciyuae coBepuIeHHS ACHCTBUI, MPUUYWHSIIOMAX CEPbE3HBIA Bpell HHTEpecaM
TOCyAapCcTBa, MOXET CUYUTATHCS, YTO JIUIO HAPYIIUIIO CBOE 00A3aTEIBCTBO BEPHOCTH
TrOCyIapCTBY, HEpa3phIBHO CBA3aHHBIE C TpakaaHCTBOM. Kak ciexcTBue, rocymapcTBa
MOTYT TpPEeAyCMaTpUBAaTh BO3MOXXHOCTh JIMIICHUS TpaXIaHCTBA B KadecTBE
Haka3aHWsS WM PEakIHH Ha HapyHIeHHE o00s3aTenbCcTBa BEepHOCTH. EBpomeiickas
KOHBEHIIUA O TPAXKIAHCTBE 3alpeliacT JINIICHNE TPakIaHCTBa Ha ’TOM OCHOBAaHHUH B
TOM cIly4ae, €clIm 3TO BeaeT Kk OesrpaxmaHctBy. B Komsenmmm 1961 roma
MPU3HACTCS, YTO JOTOBAPUBAIOMIMECS TOCYyIapCTBa MOTYT COXPAaHATh IPaBO JUIIATH
JUI TpakTaHCTBa Ha 3TOM OCHOBAaHWH, Ja)Xe B TOM cllydae, €CIH 3TO BEIOeT K
0e3rpakJaHCTBY, HO TOJIFKO IPH YCIOBUH, YTO HX 3aKOHOMATEIBCTBO YXKE COACPIKAI0
COOTBETCTBYIOIEE IMOJOKECHIE HAa MOMEHT NMpUcoeAnHeHUs K KOHBEHIUH U B 3TOHU
cBsi3M OBIO cHIeNaHO 3asBicHHE. SIBHOE OONBIIMHCTBO TOCYAapCTB — YYaCTHUKOB
KonBennuu 1961 roma He mNOJAb3yIOTCS 3TOW BO3MOXHOCTBIO M HE JIMILAKOT
rpakJaHCTBA HA JTOM OCHOBAaHUHW, €CJIH O5TO MPHUBOOUT K O€3rpaxxJaHCTBY.
UcknroueHnss w3 o0O0mero NpWHIHNA HEIONyHeHUS Oe3TpakJaHCTBa IOJDKHBI
TOJIKOBAThCS OTPAHUYUTENLHO?,

13. MHorue rocyaapcTBa npeayCcMaTpuBarOT BO3MOXHOCTD JIMIICHUSA I'paXKJ1aHCTBA
B CBA3U C COBCpPLUICHUCM HeﬁCTBHﬁ, NPpUYIUHAOIIUX Cepbe3HLII>i BpeA KXKU3HCHHBIM
HHTCpECaM rocyaapCcTtsa, U 4aCTO B TAKHUX CJIy4dasaX OTCYTCTBYIOT rapaHTUU NPOTUB
6€3I‘pa>K,HaHCTBa. (DopMmepOBKa OTOT0 OCHOBAHHA IJiA JIMIICHUS TpaKAaHCTBa B
3aKOHOJATCJIbCTBE PA3HbBIX TOCYAApPCTB CYHMECTBEHHO pPa3JuvacTCs. B OAHUX,
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VYBKB, CoBemanue 3KcepToB, cM. CHOCKY 12 Bbllle; mpeacraBieHue JaHuu.

CwMm. cHOCKY 9 BEIIIE.

CpaBHHUTE aHAIN3 TapaHTUH MPOTHB Oe3rpak JaHCTBA, OCYIIECTBICHHBIH IEHTPOM
"O6cepBaropus 1Mo AeMokpaTuu B EBporeiickoM coro3e — rpaxaancTBo" B 36 eBpormeiickux
CTpaHax, B KOHTEKCTE MPUOOpeTeHNs rpaxJaHcTBa npu nomouiu oomana ("S13"), ¢
HCCIIeI0BAaHUSIMHU, TOCBSIIEHHBIMU IPYTUM OCHOBAHMM JHILIEHUS, pa3MEIleHO Ha BeO-
caiite http://eudo-citizenship.eu/databases/protection-against-statelessness.

CwM., HanpuMep, BO3paXKEHUS IPYTUX FOCYAapCTB IPOTHUB CAEIaHHOTO TyHUCOM 3asBICHUS,
KOTOpO€ OBIJIO COYTEHO BBIXOASIINM 33 PAMKH JOIYCTUMBIX HCKITIOUSHUH.
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Harmpumep, TpeOyeTcs, YToOBl IHIO OBIO OCYXIEHO 3a NPEeCTYIUICHHE WIH
IIpaBOHApYLICHUE, MPEACTABISIONIEE YyTPO3y IS TOCYAapcTBa, a B APYTHX JIMIICHUE
TPaXJAHCTBA [JOIYCKAaeTCd B TOM CJIy4dae, €CIM CUYHUTAETCS, YTO 3TO OTBEYAET
00mIeCTBEHHBIM HHTEpecaM, CIOCOOCTBYET OOIIECTBEHHOMY ONary WM OIIpPaBIaHO
cooOpaxeHUsAMM HalMOHAJbHOU 6Ge3omacHocTH?®. B KOHTEKCTe pacTyllei yrpossl
Teppopu3Ma HEKOTOpBIE TOCyZapcTBa pacIIMpPUIN WIM CcTaidu Ooiee aKTHBHO
HCIIOJIB30BATh MIOJTHOMOYHS, CBSI3aHHBIE C JUIICHUEM TPaXAaHCTBA B OOIIECTBEHHBIX
WHTEpecax WJIH 3a COBEpIICHHWE TPECTYMJICHWH MNPOTHB  HAaIHMOHAIBHOH
6esomacHocTn®. TIpenensl MUCKPENMOHHBIX MOJTHOMOYUH TOCYIapCTBEHHBIX OPTaHOB
B o00macTH TOJIKOBaHMWA 3aKOHOB M JHIICHHUA TpPaXXZaHCTBAa pa3nuyaroTcsi. B
HEKOTOPBIX  CTpaHaX  TOCYAapCTBEHHBIE  OpPTaHbl  HAACIECHBl  IIHPOKHUMH
ITOJIHOMOYHUSMH, CBSI3aHHBIMH C PEHNICHHEM BOINPOCOB JHIICHHUS TpaxAaHCTBa. B
TaKUX CIydasgxX CYHIECTBYET DPHCK HECOOJIOACHHUS MEXIyHapoIHBIX CTaHIapTOB,
3alpenialonuX MPOU3BOJIbHOEC JIMIOICHWE TpakaaHCTBAa. Hampumep, HEKOTOpHIC
3aKOHBI O TPAXXITAHCTBE COJEPIKAT KOHKPETHBIEC MOIOXKCHHS, TOMYCKAIONINe JINIICHUE
TPAXJAHCTBA 3a TPOSBICHHE HEOJIArOHANEKHOCTH IIyTEM COBEpIICHHUS "HeHcTBUN
win evickasvieanuti™™. TocynapcTBa He TOJDKHBI HCTIONIB30BATh OTH TIOJOKEHHUS, €CITH
9TO HapymaeT APYTHe NMPaBO3aIlWTHBIC HOPMBI W CTAaHAApTHI, HaIpUMeEp, NIPaBo Ha
cBO0OOIHOE BhIpaxkeHue MHeHU,

Okaszanue yciy2 UHOCMPAHHOMY 20CYOAPCMEY UNU 800PYHCEHHBIM CULAM

14. Cayx0a mpaBUTENbCTBA HHOCTPAHHOTO TOCYIapCTBa WM B €TO BOOPYKEHHBIX
cuiax TakXe OOBIYHO TMPHU3HACTCS  JOMYCTUMBIM  OCHOBAaHHEM  JIMIICHUS
rpakJTaHCTBa, XOTS €CTb OTPAaHWUYCHHS, €CIH OTO BeAeT K Oe3rpaXJaHCTBY.
EBpormeiickas KOHBEHIINS O TPaKIaHCTBE 3aIpeliacT JIWIIeHUEe TPakJaHCTBA Ha 3TOM
OCHOBaHWH, €CIM 3TO BeaeT K OesrpaxknganctBy. B Kousermmum 1961 roma
MPEeIyCMOTPEHO, YTO TOCYIapCTBO MOXKET BO BpeMsl NPUCOCIUHEHHS K HEH cIenaTh
3asABIICHME O TOM, YTO OCTaBIIeT 3a COOOW MpaBo JHIIATh TpaXxAaHCTBA IIO
CIEQYIOMHAM CTPOrO ONpPEACICHHBIM B €ro 3aKOHONATEIbCTBE OCHOBAHUSAM: €CIH
TUIo "WUTHOPHPYS TpsAMOE 3ampelleHHe CO CTOPOHBI 3Toro JloroBapuBaromerocs
TocymapcTBa, OKa3allo WM IPOIOJIKAeT OKa3bIBaTh yCIyru Apyromy [ocymapcTBy
WO TONYYWIO JUIM TPOAOJDKAeT TIOJNydaTh BO3HATPpaXICHHE OT JIPyroro
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IIpencraBnenns no Bomnpocy o 3akoHoaarenbscTBe CoennnenHoro KoponescTaa,
MOJy4eHHbIe, Cpeau mpodero, oT Monnossl, Karapa u opraamzanuu "Asylum Aid".
Hanpumep, B nuadpopmannm, npeacTaBieHHo# opranuzanneit "Asylum Aid", onucano
pacmimpeHne MOJTHOMOYHH, CBA3aHHBIX C JINIIEHHEM TpakjaHcTBa B COeTNHEHHOM
KoponeBcTBe (XOTs TakKe OTMEYAETCsl, YTO TapaHTHH IPOTUB Oe3rpakIaHCTBA COXPAHSIOT
cBoe nelicTBre). MapoKKo BHECTO U3MEHEHHS B CBOE 3aKOHOAATEIbCTBO C IIENBI0
BKJIIOYEHHS B HETO OCYXIEHHUs 3a MPECTYIUICHHUE, COCTOAILEE B COBEPLICHUHU
TEepPOPHUCTHIECKOTO aKTa, B KaUE€CTBE OTJEIHFHOTO OCHOBAHUS JTUIICHUS I'PakTaHCTBA.

Cwm. O6cepBaropust no Bonpocam rpaxkganctsa (EUDO Citizenship Observatory)

(A. eppun), Jloknan o MOJ0KEHUH B cTpaHe: Mapokko, okTs6ps 2011 rona.

Kypcue nam. Cwm., HanipuMep, nHpopmanuio, npeacrasieHnyto ['penanoit u Hurepueii.

B koHTekcTe "apabckoil BeCHbI" BO3HHUK PsI KOHKPETHBIX CIy4aeB, B KOTOPBIX TOCYIapCTBa
HCIIOJIb30BAJIM CBOM MOJTHOMOYHS IO JUIIEHHIO B CBSI3H C MPEAIoiaraeMot yrpo3oi
6e30macHOCTH. DTO OBLIO MOABEPTHYTO KPUTHKE CO CTOPOHBI IPaBO3aMUTHEIX OpraHU3anuit
KaK HeJIETUTHMHOE HCIOJIb30BaHue MOTHOMOuHil. CM., HampuMep, OTBETHI OpraHu3aIuit
"XpromaH palitc yotd" u "MexayHapoaHas aMHUCTUA" Ha CIy4yau JUIIEHUs IpakJaHCTBa B
O6bennHeHHBIX Apabckux Dmuparax u baxpeitne B 2012 rogy, nHpopManus o HUX
pa3sMenieHa Ha BeO-caiite mo aapecy http://www.amnesty.org/en/region/uae/report-2012;
http://www.hrw.org/news/2012/11/08/bahrain-don-t-arbitrarily-revoke-citizenship;
http://www.amnesty.org/en/news/bahraini-opposition-figures-stripped-nationality-
frightening-development-2012-11-07.
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http://www.amnesty.org/en/news/bahraini-opposition-figures-stripped-nationality-frightening-development-2012-11-07
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Tocynapctea"® Kak u apyrue HMCKJIIOYEHHs, HpeaycMoTpeHHble KoHBeHuuel B

OTHOIIGHHWU OCTaBJICHUSA JHOa 0e3 TpakIaHCTBA, O3TO IOJOXEHHE JOJDKHO
TOJNKOBaThCS orpaHmunuTenbHO. "lIpsMol 3amper" HOMKEH WMETh (OpMY JIHIHOTO
YBEIOMJICHHS KOHKPETHOTO JHIa, OOIIero je 3ampemieHus Takoil ciayxObl B
3aKOHOJATeJIbCTBE HEIOCTATOYHO.

15. DOTo ocCHOBaHWE IIMIICHUS TPaXJAHCTBA IO-pPa3HOMY CGOPMYIHPOBAHO B
3aKkoHax rocynapcts. Hexotopsie rocymapcTtsa (GOpMYIHPYIOT €r0 AOCTAaTOYHO Y3KO,
HampuMep, KaK OKa3aHWE MONICpXKKH "BpakeckoMy" rocymapcTBy. MHorue
JOIYCKAalOT JHIIGHHE TpaXkJaHCTBa, AaXKE €CIM 3TO BeAeT K Oe3rpakIaHCTBY.
B HEexOTOpBIX TOCyZapcTBaXx MPEeAyCMOTPEHO, YTO CHadalla 3aTparuBacMOMY IHILY
JOJKHO OBITh BBIHECEHO MPENyNpPEXICHHE, a JTUIICHHE I'PAKJAHCTBA HMPOUCXOIUT
TOJIBKO B TOM CJIydae, €Ciu TpeOoBaHME NMPEKPATHTh CIYXO0y y Ipyroro rocynapcraa
urHopupyercs. Takas rapaHTHS BecbMa pa3yMHa, IIOCKOJBKY oOOecrednBaeT
MIPEACKAa3yeMOCTh JEHCTBHHM TOCyAapcTBa, JHaeT JHUIy BO3MOXHOCTH HM3MEHHUTH
MOBEZCHUE, YTOOBI M30€XaTh TAKMX CEPHE3HBIX IOCIEACTBHH, M, KPOME TOTrO, OHA
cooTBeTCTBYET nosnoxxeHusaM Kousenuuu 1961 roga®.

HUsmenenue ZPCZDICOCZHCKOZO COCMOAHUA

16. B MexIyHapoqHOM IIpaBe YCTAaHOBJICHO, YTO TPaXTAHCTBO >KCHIIMHBI HE
JOJDKHO aBTOMAaTHYECKH M3MCHATHCA B pe3ylprare Opaka WM pas3Boja; 3TO
npeaycMotrpeHo B KOHBEHIIMHM O TIpakJaHCTBE 3aMyKHEW >KeHIUHbI 1957 roma u
nmoaTBepkAeHO B myHKTe | crarbm 9 KoHBeHIMM 0 nukBHUAAnuu Bcex (opM
JUCKPUMHMHAIIMM B OTHOLICHWM OKCHIIMH. AHAJIOTHYHBIM o00pa3soM crarhs 8§
KonBennun o mpaBax peOeHKa 3amumiaeT OT HMPOTHBO3aKOHHOTO BMENIATENIbCTBA
WHIVUBHyaIbHOCTh pPeOEHKa, BKIIOYAas I'PaKIaHCTBO; 3TO IOJIOXEHHE B COYCTAHUHU
co cTaThed 3 (HamIydlIne WHTEepeCH peOeHKa) U cTaThel 7 (MpaBo Ha TPakIaHCTBO)
KonBeHIIMM MOXET NpenoTBpamiaTh MOTEPI0 T'PaKIAaHCTBA PEOCHKOM B KOHTEKCTE
YCBIHOBIICHHS, MPU3HAHMS, Y3aKOHEHHs] WJIM MHOTo noxoOHoro akra. B KouBennun
1961 roga mpsMO MOJTBEPKJAEHO, YTO €CJIM TOCYJapCTBO NMPEAyCMaTPUBAET yTpaTy
IPaXXJAHCTBA BCJIEJCTBHE KaKUX-JTHOO M3MEHEHUH I'pakJlaHCKOTO COCTOSIHHS, 3TO HE
JIOJKHO TIPUBOMTE K Ge3rpakIancTBy >,

17. TpakgaHCTBO IJaBhl CEMbH — MYXYHHB — TPAAMIMOHHO SBIAETCS
ONpeeNsdIOMUM s IPYTUX UJIEHOB CEMbH: [ETH MO POXIEHHIO NPHOGPETAIoT
IPaXJaHCTBO CBOEr0 OTIA, KEHIIMHBl — IPaKJIaHCTBO MYy’Ka MOCIE BCTYIJIEHHS B
6pak, a B HEKOTOPBIX CIydYasX MH3MEHEHHE TPaXKJAHCKOTO COCTOSHUS MOMKET
NPHUBOIUTH K aBTOMATHYECKOMY H3MEHEHHIO TpaxaancTBa®. BmecTe ¢ TeM ceromus B
COOTBETCTBUM C M3MEHEHMAMM B MEXIyHApOJHOM IIpaBe, KaK YKa3aHO B
OpeibIyleM MyHKTE, 3aKOHBI, IIPelyCMAaTpUBAIOI[UMe YyTpaTy TIpa)kAaHCTBA
HCKJIIOUUTENbHO HA OCHOBAHUM H3MEHEHHUS T'PAKIAHCKOTO COCTOSHHUS, CTAHOBATCA
Bce Oonee peakuM sBIeHHeM. JIUIIL HECKOJBKO TOCYJAPCTB COOOIIMIM B CBOUX
HpeiCcTaBIEHUAX K HACTOALIEMY MOKIAJy O HAJMUUM TaKUX HONOKEHUH B CBOEM
3aKOHOIATEIbCTBE.
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33
34
35
36

KonBeHnmus 1961 roga, myHkT 3 a) i) crarsu 8.

Tawm xe.

Kousennus 1961 roga, crares 5.

Cwm. A/HRC/23/23.

MoOXHO HalTH OTAEIbHbIE IPUMEPHI B 3aKOHAX HEKOTOPBIX ITOCYyAapCcTB, HaIpuMep, Toro u
Hurepa, rae pa3poa ¢ rpakIaHUHOM IOCyAapCTBAa MOKET IPUBOJUTH K JIMIICHUIO
rpakaHCTBa, IPHOOPETEHHOTO B Pe3yJIbTaTe 3aKJII0UeHUs Opaka.

11



A/HRC/25/28

12

Omcymcmeue

18. JInuTenpHOE OTCYTCTBHE TPaKIaHWHA B CTPAHE CBOETO TPaXAaHCTBA MOXKET
paccMaTpuBaThCA Kak ociabieHue pealbHOH CBSA3M C TOCYIapCTBOM M MOXKET CTaTh
OCHOBaHWEM [JIs yTpaThl WIW JHUIICHUs rpaxmaHcTBa. XoTs Komsenmus 1961 roma
MPU3HAET, YTO yTpaTa WM JNIICHUE TPAXAAHCTBA B KOHTEKCTE OTCYTCTBUS MOXET B
BHJI€ HCKJIOYEHHUS IMPUBOANTH K OE3rPakJaHCTBY, OHa IMPEAyCMaTpPUBAET CTPOTHE
KPUTEpPHUU: JINIICHNWE TPaxAaHCTBA, MOJYYCHHOTO IyTEM HaTypalH3alHH IOCIEe HE
MEHEE CEMH JIET MPOXHMBAHUS 3a TpaHUIEH, MOMyCKaeTcs, €CIH JIHLIO He
3apernCTPUPOBATIOCH B HAJJICKAIMMX TOCYIapCTBEHHBIX OpraHax B TEYEHHE 3TOTO
Mepuo/ia, WIN B OTHOLIEHNHU TPaXXIaHCTBA 110 MPOUCXOXKACHHUIO ISl JTHI, POXKACHHBIX
3a TPaHHIEH, — €clIM OHM HE BO3BPAIIAIOTCS JKUTh B TOCYAapCTBO M HE 3asBISIOT
HaJUIe)KaleMy OpraHy BJIACTH O CBOEM JKEJIaHHU COXPaHUTh T'PAXTAHCTBO IOCIE
JOCTH)KCHHS COBEpLICHHOJIeTHA. EBpomeiickas KOHBEHIMS O TpaXXZaHCTBE HE
NPU3HAET OTCYTCTBHE 3aKOHHBIM OCHOBAaHHMEM JUIS yTPaThl WM JHUIICHUSA
TPAXJAHCTBA, €CIM 3TO BEAET K Oe3rpaxaaHcTBy. IIpaBo3aliMTHBIE HOPMBI H
CTaHIAPTHl, KacarollHecs MpaBa Ha CBOOOAY MEPEABIKCHHS M 3aIIUTHl CEMEHHON
KHU3HHU, TAK)KE HCKIIOYAIOT BO3MOXXHOCTH YTpaThl WM JHUIICHHS TpakIaHCTBa B
CBSI3U C OTCYTCTBHEM B TOCyIapCTBE.

19. DrTo ocHOBaHME yTpaThl MM IMIIEHHS TPAXAAHCTBA HA MPAKTHKE
npuMeHseTCs JOBOJBHO PEIKO M JIMIIb B HEKOTOPHIX rocyaapcTax. IlpuMenenue
3TOTO OCHOBAHHMS, KaK NpPaBMJIO, OTPAHHYEHO T'PAXKIAHAMH, KOTOpBIE MPHOOpenn
IPaXJaHCTBO MyTeM HATYPaIM3AlUM UIH B CUIY MPOUCXOKASHHUS, OyIydH POKAEHBI
3a rpaHune#®’. U XoTs MOXKHO MPeANoN0KHTh HAMYME Y JIUIA TPAKJAHCTBA CTPAHBI
HBIHEITHEr0 NPOXKUBAHUA, BO MHOTHX TOCYJApCTBAaX, KOTOPhIE AOMYCKAIOT YTPaTy
WM JUIIEHHE TPaXJAaHCTBA B CBA3M C JIMTEIbHBIM OTCYTCTBMEM HA TEPPUTOPUH
roCyJ1apcTBa, OTCYTCTBYIOT IIPaBOBbIE TapaHTHH, TpeOyIOIHe MNOATBEPKICHHS
HaJM4YMUs y JIMIA KaKoro-1u6o rpakAaHCTBA M MPEAOTBPAIIAONIMEe TAKUM 06pa3oM
0e3rpaxaancTBo®,

Tsaockoe yeojioeHoe npecmynjienue

20. Hwu EBpomneiickas koHBeHUHs o TrpaxaaHcTBe, Hu KoueHnus 1961 roma He
cofep)kaT MOJIOXKEHUH, MO3BOIAIOIINX TOCyIapcTBaM JIMIIATh JIMIO TPaKJaHCTBA B
CBA3M C COBEPIICHHEM MpECTyIUIeHHs . Kpome TOro, NHMIICHHE TIpaK[aHCTBA B
KauyecTBE JIOMONHEHHS K OOBIYHOMY YTrOJOBHOMY HaKa3aHHI0O MOXET HapymaTh
o6uruit mpaBoBoit mpuuium Ne bis in idem.

21. BwmecTe ¢ TeM B 3aKOHOJATEIbCTBE HEKOTOPHIX TOCYIAPCTB MPEAYCMOTpPEHA
BO3MOKHOCTH yTPaThl WU JIMIICHHUS TPAXKTaHCTBA B CBSI3M C COBEPIIEHUEM TSI KKOTO

37

38

39

Cwm., Hanmpumep, Bronwen Manby, Citizenship Law in Africa: A comparative study, Open
Society Institute, 2010, table 6: Criteria for loss of citizenship; EUDO Citizenship,
Protection Against Statelessness Database (Mode S08: residence abroad), umeercs mo
anpecy http://eudo-citizenship.eu/databases/protection-against-statelessness?p=
&application=modesProtectionStatelessness&search=1&modeby=idmode&idmode=S08.
[To pesynsraTam uccinenoBanus (MENA Project), mpoBeaenHoro YuuBepcutretroM Tunbypra
IO BOIIpOCaM rpa>KaaHCTBa U 663Fpa)K,HaHCTBa B CTpaHax bmmxuaero Bocroka n CeBepHOﬁ
Adpuxu (rotoButcs k nmedaru B 2014 rony), B IeCTH CTpaHaX perrnoHa "oTcyTcTBre"
CUHUTACTCA OCHOBAaHUEM JJId YTpAThl WX JJUIICHUA I'paXJaHCTBAa, U HU B 0]1H0171 n3 O9TUX
CTpaH 3TO HE 3aBUCHUT OT TOTO, MOXET JIM JIMIO cTaTh anarpuaoM. C Apyroil CTOpoHsl,

VM HnoHe3us BHECIa U3MEHEHHUs B CBOE 3aKOHOAaTenbcTBO B 2006 rony u BBena Takylo
rapaHTuio, cM. HH($OpMaLuio, NpeacTaBiIcHHy0 UHA0OHE3nEeH.

B o6oux JAOTOBOpax B Ka4Y€CTBC OCHOBAHUA Ui JIMIICHUS I'paXAaHCTBA YKa3aHO IMOBEACHUE,
"IpUYuHAIONIee CEpbEe3HBbI Bpell )KU3HEHHBIM HHTepecaM l'ocynapcraa'.
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MPECTYIUICHUs, XOTS 3TO OCHOBAaHHME INPHUMEHICTCA TOpas3fo pexe, UYeM JApyTHue,
ONHMCaHHbIE BhIME OCHOBaHUA. OOBIYHO B COOTBETCTBYIOLICH CTAaTbe YyCTAaHOBJICHA
CTENEHb TSKECTH MPECTYIUICHHS, KOTOpas MOXKET BECTH K yTpaTre WIH JUIICHUIO
rpakIaHCTBA C yKa3aHMEM BHAA MPECTYIUICHHA'® WMIH HPOJOIKHUTENbHOCTH
TIOPEMHOTO 3aKJIIOYCHHS', KOTOpPOE OBIIO HIM MOXET ObITh HA3HAYCHO 3a ITO
IpecTyIuIeHHe. DTO OCHOBAaHME YTPAThl UM JHUIICHHUS TPaXAaHCTBA, KaK IPABHIO,
MPUMEHSAETCS] NCKIIOYNTEIBHO K JIMIIaM, CTAaBIINM TpakJAaHaMH 110 HATypaJH3aluu,
U 9acTO 3aKOHOM OIpEJe]CH NEPHOJ BPEMEHH IOCIE OOpEeTeHHs TpaXAaHCTBa, IO
HUCTEUCHUH KOTOPOTO yTpara WM JHUIICHHE T'PAKIAHCTBA 33 COBEPIICHHUE TSHKKOTO
MPECTYIUICHUS YK€ HEIOIYCTUMBI.

Huckpumunayus

22. CormnacHo COOTBCTCTBYIOIIMM MCKAYHAPOAHBIM CTAaHAApPTaM, 3allpCllatolIuM
NMPOU3BOJIBHOC JIMIICHUC T'PaXAaHCTBA WU AUCKPUMHUHALIMIO IO JTF0OBIM IIpHU3HaAKaM,
JIMlb B HECKOJBKHUX TOCYAAapCTBaxX 3aKOHOAATCIBCTBOM pPa3pClICHO JIMOICHUC
rpaxkJaHCTBa Ha TaKUX OCHOBAaHUAX, KaK pacoBasg MNPHUHAAJICIKHOCTb, pCIUTrusd,
IIOJIUTUYCCKHEC y6€)KI[6HI/IH WM UHBAJIHUIAHOCTD. Ho u B Tex CTpaHax, rac I[CﬁCTByIOT
TAKHUEC IIOJTOXCHHUA, OHU HE005A3aTeabHO MIpOAOIKAOT MPUMCHATHCA HAa MPAKTUKE IIPpU
PacCMOTPCHUUN KOHKPCTHBIX /:[en42. Cel“O,HH?[ MHOTHEC rocyaapcTtBa B 3aKOHOAATCIbHOM
nmopsaAaKe IpAMO 3alpelialoT MPOU3BOJBHOC HWIW AUCKPUMHUHALIMOHHOC JIMIICHUC
Fpa)l(,Z[aHCTBa43. Bmecte ¢ Ttem B nmpoouioM cjiydau JIMOICHUS TpaXKAaHCTBA 1O
AUCKPUMHWHAITUOHHBIM OCHOBAaHHUAM B OTCYTCTBHUC COOTBCTCTBYIOIINX
3aKOHOAATCIbHBIX IMOJIOKCHUM MM Ha OCHOBAaHUH HOHO)KGHHﬁ, NPpUHATBIX IJIA 3THUX
meileid B HCKIIOYHUTEIBHOM Inopsaake, ObLIH KpaﬁHe 00JIe3HEHHBIMU I MHOTHUX
Hmﬂeﬁ, KOTOPBIC B pE3yJabTAaTC CTAIA aHanI/I,I[aMI/I44. HGKOTOpBIe N3 TaKux CI/ITyaL[I/Iﬁ
OCTAaKTCAd HCEPA3PCHICHHBIMU IIO cert ACHb U MPHUBOAAT K 663Fpa)KI[aHCTBy MHOTHX
HOKOHGHHﬁ, BKJIrO4Yas /:[eTeﬁ U BHYKOB JIHI, JUIICHHBIX Fpa)K,I[aHCTBaAS. KpOMe TOro,
MNpOoAODKAKT  MNOCTYIATh COO6H.I€HI/I$I O HOBBIX ClIydasdax MaciTadHoro n

46
AUCKPUMHWHAITUOHHOIO JJUIICHUA I'PAKIaHCTBA .

IlocaencTBus YTparbl WK JUIICHUA I'PAXKIAAHCTBA

23. B pe3yiabTare yTpaTbl HWIW JIMIICHUA TpPaKAAHCTBA UYCJIOBCK CTAHOBUTCHA
HHOCTpAHIEM B coOCTBEeHHOI CTpaHC, TEM CaMbIM TEpAsd NpaBa, MPHUHAIJICIKABIINC
€My KaK I'paXxJ1aHUHY. DTO MOXET BBIJIMBATHCSA B MHOTOYHCICHHBIC HapylICHUs IIpaB

GE.13-19040

40
2
42

43

44

45

46

IIpencraBnenus I'penanst u bypkuna-®aco.

[IpencraBnenus OO0benuHEHHBIX Apabckux IMupaToB 1 bocHun u ['ep IIerOBUHEIL.
Heckonbko NpUMepOB TAKMX HEOJHO3HAYHBIX MOJOKEHUN NMPUBEIEHO B UCCIEJOBAHUN
BponBena Man6u "3akoHO#aTeNnbCTBO O rpaxaaHcTBe B AQpuke. CpaBHUTEIBHBII aHATN3
2010 rozma, a Tak)XKe B UCCIEAOBaHUM YHHBepcHuTeTa Tmildypra, MocBsIIeHHOM BOIIPOCcaM
rpakJaHCcTBa u Oe3rpakjaHcTBa B cTpaHax binmxkuero Bocroka n CeBepHoit Adppuku
(rotoButcs k nevatu B 2014 rony).

WNudopmanus, npencrasinennas Poccuiickoit denepanumeid.

Bxiroyas cuTyallud MHIMBUYaJlbHOTO U MacCOBOTO JUIIEHUS IPaKJaHCTBA HALIUCTCKOM
I'epmanneii B 1930-x u 1940-x romax, 4to 00yCIOBHIIO BKIFOUCHUE MpaBa Ha TPaXKJAHCTBO B
TekcT BeceoOmiel nexrapanuu npas 4eIoBeKa.

Cwm., HanpuMep, HHHOPMAIHUIO, IPENCTABICHHYIO oprann3anueil "@oHa B 3aIIUTY PaBHBIX
npas" OTHOCUTENIBHO Oe3rpaxaaHcTBa B MbsHMe.

VYBKB, "UNHCR concerned by potential impact of Dominican court decision on persons of
Haitian descent”, press release, 1 October 2013; UNICEF, “Statement attributable to
UNICEF on the Constitutional Court decision of Dominican-born persons of Haitian
descent”, press release, 9 October 2013.
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YeI0BEKAa, KOTOPBIE MMEIOT OCOOEHHO CEphE3HBIE MOCIEACTBUSA B TOM CIydae, €Cld
MO CTAHOBHUTCA amaTpumoMm’ . B HacTosmeM pasiene paccMaTpHBAIOTCS APYrue
BOIIPOCHI, CBSI3aHHBIE C PE3YJIBTATOM M ITOCJIEACTBUIMH JIHIICHUS TPaXKAAHCTBA.

4 Cm. A/HRC/19/43.

14 GE.13-19040
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PacnpocmpaHeHue HA MWC@U@eHU@@

24. B MexayHapogHOM IpaBe NPHU3HAIOTCA HE3aBHCHMBIE IIpaBa TpaxAaHCTBA
KEHIIMH® 1 OXPaHSIOTCS MpaBa peGeHka Ha "COXpaHeHHEe CBOSH MHAMBHIYaTbHOCTH,
BKimioas rpaxaancTso™’’. ITo3ToMy pacmpocTpaHeHHe pemieHHss 00 yTpare WIH
JUIICHUN TPAKIAHCTBA Ha IDKIMBEHIEB JHUNA (Cympyry/cympyra HIH JOeTei)
BBI3BIBACT OIpEACICHHbIC MpobaeMbl. HecMoTpst Ha TO, YTO HEXOMYCTUMOCTh YTPaThl
WM JUIIEHHS TPaXAaHCTBA, €CIH 3TO BEIET K OE3rpakJaHCTBY, OXBaue€Ha OOIIHUM
MPaBWJIOM, YCTaHOBICHHBIM B 000UX MOTOBOpax, B ctaThe 6 KonBeHumu 1961 roga u
B NyHKTe 2 ctarbu 7 EBpomelckoll KOHBEHLUUH O TPaXKJAaHCTBE TAKXKE OJHO3HAYHO
3ampemaeTcs yTpara MIH JHIOICHHE TPaXkJaHCTBAa WXXIUBEHIEB, €CIH 3TO MOXET
NpUBECTH K HX Oe3rpaxkgaHCTBY. PacmpocTpaHeHHe pemieHHss 00 yTpare wiIH
JUIICHUU TpakJaHCTBA Ha IDKIMBEHIIEB CIY9aeTCs BCE PEXe, 0COOCHHO €CH pedb
MAET O IUIIEHHH IPaXAAHCTBA Cynmpyra™. B GONBIIMHCTBE CTPAaH B COOTBETCTBHH C
COBPEMEHHBIMH MEXAYHAapOIHBIMH CTaHIAapTaMH JHIICHHE TPaXAaHCTBa — Mepa
CTPOTO TEPCOHANN3UPOBAHHAS.

Cmamyc "anampuoa"

25.  VYTpara wiM JMIICHHE TPa)xJaHCTBAa MO-TPEKHEMY HEPEAKO MHPUBOAAT K
0e3rpakIaHCTBY. B  HexkoTOphIX ciydasx Takas Mepa IPOTUBOPEUHUT
MeXIyHapogHOMY TpaBy. Jlumo, craBmiee amaTpujoM B HapylleHHE HOPM
MEXIyHapOJHOTO TpaBa, AOIKHO, TeM He MeHee, ObITh NPU3HAHO B KayecTBE
amatpyuja B COOTBETCTBHHU C OMNpeNeICHUEM, colep)KaluMcs B myHKTe | crathu |
KonBennuu 1954 roma o craryce amaTpuzioB. Takoe JUIO MOJB3yEeTCS MOJIOKESHHOU
anatpuay 3aluTol. DTO COOTBETCTBYET el u 3ajgadam KouBennuu 1954 romga™.

Buicviika

26. Opgna ©3 OCHOBHBIX (YHKIMA TpakJaHCTBa B  COOTBETCTBHH C
MEXJIYHapOIHBIM IIPAaBOM 3aKJII0YaeTCs B HAJACICHUU TpakJaHWHA IIPaBOM BHhE3/a B
CTpaHy U XUTEJNbCTBA B HEU. B oTcyTCTBHE 3TOM NpaBOBOM CBSA3U COOTBETCTBYIOLIEE
JNIO, KaK MHOCTPAHHBIM TIpaXJZaHWH, CTAHOBUTCS CYOBEKTOM HMMHIPAIMOHHOTO
3aKOHOJATENHCTBA .. YTpaTa WK JTHIICHHE TPAXAAHCTBA MPEBPAIIACT IPAXIAHHHA B
HHOCTpaHIa ¥ "OTKPhIBa€T BO3MOXHOCTh €ro BBICBUIKM H3 TOCYAapCTBa,
TPaXKJIaHCTBOM KOTOPOTO OH 00Jajall 0 3TOTO momenTa">. Bmecte ¢ Tem Komuccus
MEXJYHapoIHOTO IpaBa IOCTaHOBMWJIA, 4yTo "locymapcTBO He BIpaBe IpeBpaliaTh
CBOETO TpakJaHWHAa B HWHOCTpAaHIA IIyTeM JIMIIEHUSA €ero TpaxkJaHCTBA i
eouncmeennoi uenu ero Beichiku">'. COMNACHO 3aMeYaHMI0O OOIIEro MopsaKka
KomuTera mo mpaBam dYenoBeka TO cTaThe 12 MexXAyHApOIHOTO TMakKTa o
rpaXTaHCKUX W MOJIUTHYECKHX IpaBax, chepa oxmBaTa MOHATHA "CBOS COOCTBEHHAs
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48

49

50

51

52

U1

3

KonBeHuus o rpakgancTBe 3aMykHel »eHImuHbl 1957 rona, crates 1; KonBenuus o
JIMKBUJAIUH BCeX (GOPM THCKPUMUHANNH B OTHOIICHHUH JKeHIIHUH, CTAaThs 9.

KonBeHnust o npaBax pebeHka, crarhs §; Cornamenue o npaBax pebenka B Vciame, myHKT 2
cratbu 7.

B HeKOTOpBIX rocyaapcTBax MpsAMO 3alpelieHo NPUMEHEHUE PELIeHUs O JUILIEHUU
rpakJIaHCTBA K CYNPYTY U JIETSAM; 3TO CIEAyeT CUUTATh MTOJOKUTEIHHON MPaKTHKON.

Cwm., Hanpumep, nHpopmanuio ManoHE3NN.

VBKB, Pykosodswue npunyunst no gonpocy o besepascoarncmee:. Ne 1, HCR/GS/12/01,
IyHKT 49.

KomuteT no npasam 4enoBeka, 3amedanue oouero nopsiaka Ne 15 (1986 ron) o mosoxxeHuH
MHOCTPAHIIEB B COOTBETCTBUU ¢ [TakTOM.

A/CN.4/594, myskT 29.

Kypcus nam. Cm. A/CN.4/L.797, npoext crarbeu 9.
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16

crpana” B crathe 12 mmpe cdepsl 0XBaTa MOHATHS "CTpaHA CBOEro rpaxaaHcTBa" .

I'paxkgaHe cTpaHbl, KOTOPbIe OBUIM JUIIECHBI B HEl CBOSTO I'PaXXIAHCTBA B HAPYLICHHUE
MEXIyHAPOJHOTO MPaBa’’, COXPAHAT MPaBO BHE3Na M MPOKUBAHHA B CTPAHE KAK B
cBOCi COOCTBEHHOW CTpaHe B COOTBETCTBHM C MEXIYHAPOIHBIM MpPaBOM. JTH JHIIA
MOTYT TaKXe OCYLICCTBJIATH CBOE IPaBO HA JIMYHYIO M CEMEHHYIO JKH3Hb B 3TOMH
CTpaHe, UTO TAKXKe MOXKET CTaTh MPEHATCTBHEM BhIChUIKe® . Kpome Toro, B ciyuae,
KOrZa JIMLO CTajJo amaTpUAOM B pe3ynbTaTe yTpaThl WM JIMIIEHUS TPakJaHCTBA,
rOCyZapCcTBO MOXET OBITh 005f3aHO HMPENOCTABHTH 3TOMY JHIY NPaBO XHUTEIbCTBA
uis oOecleyeHHs NpaB, TapaHTUPOBAaHHBIX amaTpunaM KoHBeHmueidl o craryce
anatpuoB 1954 roga n HOPMaMu B 00IACTH MPaB YeTOBEKA .

IIpuoOperenune rpaxkagaHcTBa pe0eHKOM, KOTOPbIii HHaYe
MOKET CTATh aNaTPUJA0M

27. TocymapcTBa HEe TOJNBKO MJOJDKHBEI COONIONAaTh HOPMBI ¥ CTaHAAPTHI
MEXIYHApOOHOTO IpaBa NPH JTUIOICHWH WA TpakIaHCTBa, HO U 00OeCIeYnBaTh,
9TOOBl  YCIOBHA H  TPOLENYpPHl  TNPENOCTaBICHHWS  TPaXXTaHCTBA  TaKkKe
COOTBETCTBOBAJH MOJOKEHUSIM MEXIYHAPOTIHOTO npaBasg. B cooTBeTcTBHE C IpaBOM
KaXJoro peOcHKa Ha TOJY4YeHHE TpakAaHCTBa OCOOBIH HHTEpEC MPEIACTABISAIOT
3aKOHOJATENbHBIE W AJMHUHUCTPATHBHBIC MEpHI, KacapIIuecs MPHOOpPETeHHS
rpakJIaHCTBA pe6eHK0M60, KOTOPHIN WHa4Ye OBLT OBI amaTpPUIOM.

PeOeHOK, po:kaeHHBbIN B CTPaHe, KOTOPbIA HHAYE MOKET CTaTh
anaTrpuaoM

28. llenTpampHOE MECTO B TMpollecce peanu3anud peOEHKOM TpaBa Ha
IPaXJIaHCTBO B COOTBETCTBUHU cO craTheil 7 KoHBeHIMM 0 mpaBax peGeHKa OTBEICHO
rapaHTid, obecrmevyuBaroIeldl MeTAM-anarpuiaMm, pPOXKICHHBIM Ha TEPPHUTOPHH
roCyIapcTBa, BO3MOXKHOCT MPHOOPETEHHs IPaXJaHCTBA HTOTO rocyaapcrsa. ITo
Takke BKIIOYEHO B KadecTBe MmpsAMO CHOPMYIHPOBAHHOTO 00s3aTenbCTBA B
KonBeHnuio o cokpamieHun OesrpaxkjgancTBa 1961 roma m B psii peruoHaJIbHBIX
JIOTOBOPOB. B 3aK0HOaTENHCTBE MHOTHX TOCYIapCTB B HACTOSIIEE BPEMS B KaueCTBE
rapaHTHd OT Oe3rpa)<IaHCTBa MPEAYCMOTPEHO MPEIOCTABICHUE TPaKJAHCTBA II0
npuHiuny jus soli ("mpaBo mouBs"), gake B TOM cjydae, €CJIM HPEINOUYTUTEIbHBIM
OCHOBaHHEM IMpHeMa B TPaXJIaHCTBO SBISAETCSA NpHHOMN jus sanguinis ("mpaso
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KomureT mo mpaBam 4esioBeka, 3amedanue obmuiero mopsiaka Ne 27 (1999 roa) o ceobose
nepeABUKEHNUs, MyHKT 20.

Tam xe.

Yro rapaHTUpyeTcs, HanpuMmep, ctarbeit 17 MexayHapoIHOTO MaKTa O rpakAaHCKUX U
MOJIMTUYECKHUX MpaBax U crarbei 8§ EBpomneiickoil KOHBEHIIUM O MpaBax 4YeJoBeKa.

Cwm. Takxe cyneOHyIo npakTuky EBpomelickoro cyna 1mo mpaBaM 4elloBeKa, Kacarolryrocs
BBICBUJIKM MHOCTpPaHIIEB, U coobiieHne 97/93 AppukaHCcKo KOMHUCCHH IO MTpaBaM YesioBeKa
u HaponoB Modise v. Botswana, 2000.

Cwm. YBKB, Pyrosooswue npunyunst no éonpocy o oesepadxcoarncmee Ne 3: cmamyc
anampuoa na HayuounanrbHom yposue, 17 ntons 2012 roga, HCR/GS/12/03, myHkT 28.
Cwm., Hannpumep, A/HRC/13/34, nyukt 23; KomureTt mo mpaBam 4eaoBeKa,

coobmenne 1136/2006 Fopzoe npomue dcmornuu, 26 uronst 2004 rona, nyHKT 7.3.

Cwm. KonBeHnuio o npaBax peOeHKa, cTaThst 7; MeXAyHapOAHBIN MAaKT O TPAXKIAHCKUX U
MOJINTHYECKHX MpaBax, CTarhbs 24.

Nudopmanus, npencrasieHHas opranusanueii "Plan International". Cum. takxxe YBKB
Pykosoosiuue npunyunst no eonpocy o besepasxcoancmee Ne 4: obecneuenue kaxcoomy
pebenky npasa na npuobpemenue epaxcoancmea, 21 nexadps 2012 roma, HCR/GS/12/04.
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kpoBu"). BmecTe ¢ TeM 3Ta rapaHTHA 3a4acTyi0 He o0eclieuynBaeT TpakJaHCTBA BCEM
POXICHHEIM Ha TEPPUTOPHUH TOCYHAAapCTBA IETSIM, KOTOpPBIE HHade OBIN OBl
amarpunaMu. Hampumep, B HEKOTOPBIX 3aKOHaX IPEIyCMOTpPEHa BO3MOXHOCTD
npuoOpeTeHuss TpakJaHCTBA TOJBKO IETbMH, POXACHHBIMH Ha TEPPUTOPHH
rOCyIapcTBa Y POAMTEICH-amaTpuI0OB, IPH 3TOM HE IPU3HAETCS, YTO pPeOSHOK MOXET
CTaTh amaTpPUIOM TAKXE M3-3a KOJUIUAUPYIOIIUX 3aKOHOB O IPaKIaHCTBE, Naxe MpHU
YCIOBUM HaJIM4YUs TPaxJaHCTBA y ero pojutencii. B HEKOTOpPHIX TocymapcTBax
IPEeIyCMOTPEHbl JONOJIHHUTEIbHBIE YCIOBHS, HEOOXOIUMBIE [UIs NPUOOPETCHHS
rpaXIaHCTBA pPEOCHKOM, KOTOpHIH wHHAade Obim OBl amarpuaom°’. KoHKpeTHbIE
o0cToATEeNbCTBAa POXKICHUSA peOCHKa TakkKe MOTYT 3aTpyAHATH OCYIIECTBIICHUE
COOTBETCTBYIOIIUX IOJIOKCHUI HAIMOHAJIBHOTO 3aKOHOZATENECTBA, HAIpUMEp B
cly4ae poXAEGHHA peOeHKa y TpPaXAaHKH HMHOCTPAHHOTO  TOCYHapCTBa,
colepiKaleics moJ cTpaxkel, KoTopas MOXeT MPOCTO He 3HaTh O COOTBETCTBYIOLIMX
npoUeaypax MojJydeHUs peOGSeHKOM TpakIaHCTBA HIJIM HE MMETh BO3MOXKHOCTH HMH
BOCIONB30BaThCA . HAaCKONBKO PeambHO AETSAM, KOTOPHIM TPO3HT 0E3rpakIaHCTBO,
MOJYYUTh TPAXKTAHCTBO CTPaHBl POXICHHS, OCTACTCS BOIPOCOM, HYKAAOMIUMCS B
NOMONTHUTEIPHOM  H3ydeHmH®.  JIMmb  TpH  TrOCyIapcTBa  MPEACTABUIHM
CTAaTHCTHYECKYI0 MHGOPMALMIO OTHOCHTEIHHO OCYIICCTBICHUS 3TOW TrapaHTHH IS
feTelf, POXKICHHBIX HA KX TEPPUTOPHH, a OCTANbHBIE yKA3ald B CBOHX
NPENCTABICHUIX, YTO HE PACIONAraroT TAKMMH JAaHHBIMH.

PeGeHoKk, pOKICHHBII Y HHOCTPAHHOTI'O IPaKAAHNHA, KOTOPbI
HHAYe MOKET CTAaTh anaTpuaoM

29. Eme oxHa [ONONHUTENbHAs TapaHTHs, IpU3HABaeMas MEXIyHapOJIHBIM
npaBoM, — 93TO TIPEJOCTaBlIEHHE TIPAXKIAHCTBA peOCHKY, pOXKIECHHOMY Yy
WHOCTPAHHOTO Tpa)<JaHWHA, KOTOPBIH B NPOTHBHOM Clly4ae MOXET OCTaThcs 0e3
rpaxaancTea®. DT0 0COGEHHO AaKTyanbHO JUIS TEX TOCYIapCTB, B KOTOPBIX
JCHCTBYIOT OTpaHUYEHUS B OTHONICHUH MPUHIIUITA IPEI0CTABICHIS TPaXIaHCTBA jUS
sanguinis amst OTAENBHBIX KATETOPUI JIeTe, pOKIACHHBIX 3a rpaHuieil. BMmecte ¢ Tem
CeroJHs BO MHOTHX CTpaHaxX MNpeJyCcMOTpeHa Iepejada TpaxkJaHCTBa poJUTEseH
AC€TAM, HE3aBUCUMO OT MECTa W APYTUX 00CTOSTENBLCTB POXKACHUA pe6eHKa. Tem
He MeHee Ooisiee ueM B 25 rocymapcTBax KEHIIMHBI 0071a1a0T 00jiee OrpaHHYCHHBIM
IIpaBOM IME€pe€aaBaTb CBOC I'paXJJaHCTBO ACTAM IO CPaAaBHCHUIO C MYKUYWHaAMU, B CBA3U
C YeM TPHUHIUI MPEAOCTABICHHUS TPakJaHCTBa jUS SAnNguiniS BO3MOXXEH TOJNBKO II0
oToBckoil nuHUKM®. B 3TOM KOHTEKCTe yNMOMSAHYyTas BbIlle MPaBOBas TapaHTHs
coxpaHsieT cBOe OO0JblIOe 3HaueHHe, HECMOTpPsS Ha TO, YTO BO MHOTHUX U3
paccMaTpUBaeMBIX TOCYIApCTB TaKUX TapaHTUH HET MO0 OHM HE PACIPOCTPAHIIOTCS
Ha BceX JeTel, KOTOPHIM Tpo3uT OesrpaxaancTBo®®. Kpome Toro, sra rapanrtus
UTpaeT BAXXHYIO POJIb B CTpaHaX, KOTOPBIE OTAAIOT MPEAMOYTEHHE MPUHITUITY jUS SO-
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HNudopmanus, npeacrapienHas JIaTBUHCKUM KOMUTETOM I10 IIPaBaM YeJIOBeKa.
WNndopmanus, npeacrasnennas bropo kBakepos npu Opranusanun O0beanHeHHbIX Haruii.
Nudopmanns, npencraBieHHas [Iporpammoii mo 6e3rpaxkaancTy (YHUBepcutet Tunbypra).
Wudopmanus, npencrasnenHas Cepbueii, [lanueit u Benrpueii.

B coorBerctBuu ¢ KonBenuuei 1961 rona u kak NpUHIUI, BRITEKAIONIUHN U3
NPaBO3alIUTHBIX CTAHJAPTOB, KacarolINXCs MpaBa peOCHKa Ha IPa)TaHCTBO.

DT1OT BOompoc moapo6Ho paccmorpeH B fokymente A/HCR/23/23. Cum. takxke YBKB,
IlepecmoTpeHHas cripaBOYHasi 3alKCKa O TEHAEPHOM PaBEHCTBE, 3aKOHAX O IpaXk/1aHCTBE

u Gesrpaxknanctse, 8 mapra 2013 roga.

Wudopmanus, npencrasinenHas [Iporpammoii mo 6e3rpakganctsy (YausepcureT TunGypra).
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18

li®.  He ObUIO mNpencTaBIeHO  CTATUCTHYECKHX  JaHHBIX  OTHOCHTENBHO
OCYIIECTBICHHUS MpPaBHJ, JOIYCKAIOMUX HPHOOpPETEHHE Tpa)xJAaHCTBA PEOCHKOM
WHOCTPAHHOTO T'PaKJaHUHA, KOTOPBIH B MHOM cllydae OBl OBl alaTpuaoOM.

Hajinennimn

30. Mex/ayHapoaHOE MPaBO M3laBHA TapaHTHPYET MPEAOCTABIEHHE IPAXKIAHCTBA
Halinenpimam™. DTa rapaHTHA HeJOMYyLIEHHS O€3rpakJaHCcTBa COJACPKUTCS B
3aKOHOJIATEJLCTBE MHOTHMX TOCYIapCTB. bBoJbIIoe 3HaYeHHE C TOYKM 3PEHHUS
NpeIOTBPAlIECHUsS HEJONYIIEHUsT Oe3rpakJaHcTBa CPEAU HailjieHblel mpuaaeTcs
TOMY, Kakue Mepbl JOJKHB TPUHHUMATh TOCYlAapcTBa B clydae OOHapyKeHHUs
ponuteseil HaiiieHbla. B HEKOTOPBIX HAMOHANBHBIX 3aKOHAX B TaKUX CIydasx
NpelyCMOTPEHO JIMIIEHHE TPaXJaHCTBA, paHee NPUOOPETEHHOTo HaileHbIIIEM B
COOTBETCTBUHM C 3aKOHOJATEIbCTBOM TrocynapcTpa’t. BMecTe ¢ TeM B COOTBETCTBHHU C
npaBoM peGeHKa Ha IPaXIaHCTBO, a TaKkKe LEIAMH M 3a7adaMH COOTBETCTBYIOLIUX
MEK/TyHAPOIHBIX CTaHIAPTOB HAMICHBIII, TONYYHBIIHH TPaXKTaHCTBO, MOKET OBITH
JMIIEH €ro, TOJBKO eclM OyaeT J0Ka3aHO, YTO Y HEro ecTh IPa’kJAaHCTBO APYroro
rocynrapctBa’’. B kauecTBe MOJTOKUTENbHOW HPAKTUKM CHedyeT pacCMaTpHBaTh
BKJIOYEHHME TOCYIapcTBAMH B CBOE 3aKOHOAATENbCTBO MPAMO MPOMHCAHHOM
rapaHTHH, He JONycKalolledl JHMIIeHHe TIpakJaHcTBa, €CIM 3TO BeleT K
0e3rpaxaaHcTBy .

CoOuronenne HaaJIeKANUX MPOLECCYAJIbHBIX TAPAHTHH

31. YroObl He JONMYCTUTh MPOM3BOJILHOTO MNPUMEHEHHUS 3aKOHOJAATeIbHBIX
MOJIOKEHHUH O rpaxkJaHCcTBe W obOecrneyuTh 3P PeKTUBHOE NMPUMEHEHUE rapaHTUH OT
Oe3rpakJlaHCTBa, TOCyJapcTBa JIOJDKHBI oOecrnedyuBaTh HalW4ue aJleKBaTHBIX
MpOIeCCyaNbHBIX CTAaHAAPTOB. B wacTHOCTH, pemieHHs, Kacaloluecs IpaxJaHCTBA,
JOJKHBI "M3/1aBaThCsi B MUCBMEHHOM BHJE M OBITh OTKPBITH s 3 (eKkTHBHOIrO
aJMHUHUCTPATUBHOTO WIU cyaeO6Horo mepecmorpa’’®. Il03TOMYy B COOTBETCTBHM C
MEXJIYHapOIHBIM IIPaBOM TocyldapcTBa O0O0A3aHBI HPEAOCTaBISATH BO3MOXHOCTH
JNeHCTBUTENIFHOTO MepecMOoTpa PEUIeHUH O rpaXxJaHCTBE, B TOM YHCIIE 1O BONIpPOCaM
MaTepHaLHOTO Xapakrepa'.

32. B 3TOM OTHOUIEHWH MpaKTHKa TroCyliapcTB pasznuuyaercs. HekoTopeie mnpsmo
rapaHTUpYIOT NpPaBo Ha o00KajJoBaHUWE PpELIEHUs, KAcCaloIIerocs TIpaskIaHCcTBa ®.,
Hpyrue rocynapcTBa IpeaycMaTpUBAalOT BO3MOXHOCTh OOXaJOBaHUS  TOJBKO
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[IpuHOHMNIHaNBEHO B HEKOTOPHIX cTpaHax B CeBepHoit n KOxxHONH AMepuKe, TIe TPUHITUII
MPEeAOCTABICHHS TPAXKJAHCTBA jUs Sanguinis AeTsM, pPOXKACHHBIM 3a TpaHUIIEH, 3aBUCHUT OT
MPOKUBAaHUS peOCHKA B COOTBETCTBYIOIIEM T'OCYIapCTBE.

Cwm. 'aarckas KOHBEHIIUA O HEKOTOPBIX BOIPOCAX, KACAIOMMXCS KOJUIM3UH 3aKOHOB O
rpaxaanctBe 1930 roga; Kousenius o cokpamennn 6e3rpaxkmanctsa 1961 rona;
Cornamenue o npasax pebenka B HMcname 2005 roaa.

HNudopmanus, npencrapieHHas PyMbIHHEH.

YBKB, Pykogoosawue npunyunst no éonpocy o besepaxcoancmese Ne 4: Obecneuenue npasa
Kaocoozo pebenka na npuobpemenue epajxcoancmea npu nomowu cmameii 1 —4 Koneenyuu
0 coxpawgenuu 6eszepasicoancmea, 21 nexabps 2012 rona HCR/GS/12/04, nyHkr 60.
WNudopmanus, npencrasiennas Hurepom.

A/HRC/13/34, nyukr 43.

Tam xe, myHKT 44.

Wudopmanus, npencrasienHas JIusanom, Mapokko u Coenumnenusmu llltaramun Amepuku.
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OTHENBHBIX ~pENICHUi, KacalomuXcsi BOMPOCOB TpaxaaHcTa''. B TpeTbux
rocygapcTBax BCE  pEUICHHUS, CBS3aHHBIE C  TIPAXKIAHCTBOM, CUHTAIOTCS
UCKJIFOUYNTEIbHON KOMIETEHIMENH OpPraHOB HCIIOIHHUTEIBHOW BIACTH W HE MOJJIEXKAT
Hanzopy’®. TlocnenHWi MOAXON BBI3BIBAET 03a00YEHHOCTH B IUIAHE COOJIIOIECHHS
MPOLECCYaNbHBIX TapaHTHi, MOCKOJBKY OH TIIOBBIIIAET PHCK IPOU3BOJIBHOTO
MIPUMEHEHHSI 3aKOHa.

33. B cuywae, xorma B OTHOIICHHWH JIMIa TPUHATO peImIeHHE 00 yTpare WiIn
JUIIGHWH TPaXJaHCTBA U €CTh BO3MOXKHOCTb BOCIIOJIB30BATHCS IPOLENYPOil
HaA30pa, IMojava jkanoObl JOJDKHA IPUOCTAHOBHUTH HCIIONHEHHE PEIIeHHs, YTOOHl y
JHIa COXPaHAJIOCh TPAXKTAHCTBO U CBSA3aHHBIE C HUM IIpaBa 10 MOMEHTa HNPHHATHS
peweHus mo >kanobe. JlocTym K mpolueccy ameuIIIUHd MOXET OBITh 3aTpyLHEH, a
COOTBETCTBYIOIUE NpPOLECCyalbHble TapaHTUU CBEICHBI Ha HET, €CJIU HCIOJHEHHE
pelieHuss 00 yTpare WM JIMIICHHH TPaXAaHCTBa HE NMPUOCTAHOBICHO, a CTABLIMH
WHOCTPaHLUEM TpaXIaHHH IOABEPTrHYT MPOLEAYpPe BBICBUIKH. AHAJIOTHYHBIM
oOpa3oM, eciHM pe3yJbTaToOM JIMIICHUS TpakKIaHCTBa CTAHOBHUTCA JIMLICHHE
UMYIIECTBEHHBIX IIpaB, TO COOTBETCTBYIOIIEE JIMIO MOXET CTOJKHYTBCA C
HEOOXOIUMOCTBIO OTYYXACHHS CBOETO JOoMa MWIH OW3HEeca, a TaKKe JHIIUTHCS
IPYTHX NPUOOPETCHHBIX NpaB, NPHYEM TaKWe IOCISACTBHS IOBOJBHO CIOKHO
UCIPABUTh, CCIIH pELICHHE 00 yTpaTe WIH JIMLICHHH TpakIaHCTBA OygeT MpHU3HAHO
HE3aKOHHBIM U IOJJIEXKAaTh OTMCHE.

34, B jomojiHeHHE K OPENOCTABICHHIO BO3MOKHOCTH OOXalOBaHHA U
COOTBETCTBYIOIMX MPOLECCYaNbHBIX TapaHTHil TocylapcTBa MOJKHBI 00ECHEUHTDH
Hanuuue 5G(PEKTUBHBIX CPEACTB MPABOBON 3alIUTH HA CIyYall MPU3HAHUS PEIICHHS
0 TpakJaHCTBE HE3AKOHHBIM HIM HE0OOCHOBAaHHBIM. Takue CpPEACTBAa JOJKHBI
BKJIIOYaTh BO3MOKHOCTh BOCCTAHOBJIEHHS I'Pa’kJaHCTBa, HO HE OTpaHMYUBaThCA eif .
B oaHMX rocyaapcTBaX HaJA30pHBIH OpraH WM Cy[ HaJeleHbl HEMOCPEeJCTBEHHBIMH
MOJHOMOYMAMH, CBS3aHHBIMH C  NpPEJOCTaBJIE€HHEM, BOCCTAHOBICHMEM  HIH
noATBepskieHueM rpaxkaancTBa®’. B Ipyrux peueHue, NpUHATOE 110 anesIsIMOHHOM
kajnobe, He HMeeT NpPAMOro JeicTBMA M MNpeacTaBiseT coOoi, ckopee,
aJpecoBaHHYI0 KOMIETEHTHOMY OPraHy MO BONMPOCAM IPaXJaHCTBA PEKOMEHIAIHIO
NepecMOTPEeTh CBOIO TO3UIMIO. B TakMX CHUTyalMsAX JeHCTBHS KOMIETEHTHOTO
opraHa MMEKOT pellaiolliee 3HaueHHe Ui MpuMeHeHUs >((GEeKTUBHOTO CpejacTBa
npasoBoil 3amuTH®. Kpome Toro, rocyaapcTsa J0JKHBI B HaJIEKAIIMX CIydasx
NpeI0CTaBIATh BO3MEIIEHHE BPea, MPUUMHEHHOTO B PE3y/bTaTe HApyIIeHUs KaKuX-
Aub0 CMeXHBIX NpaB®,
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WNudopmanus, npeacrapienHas OOIIECTBOM TOMOIIH €BPEsIM-UMMUTPaHTaM.
CpaBHUTEIBHBIN aHAIN3 3aKOHOAATENBCTBA O TpaKJaHCcTBe B cTpaHax Adpuku 2010 rona
MoKa3aJ, HallpuMep, YTO 4yTh OoJiee NMOJTOBHUHBI UCCIENOBaHHBIX rocyaapcTs (30 us3 54)
MpeayCcMaTpHUBAIOT NTPABO OCIIAPUBATH PENIeHHe 00 OTKa3e B IpaXkAaHCTBE MIIN €ro JIUIICHUH
B cyzne: cM. bpouBen Maunb6u, 3akonodamenvcmeo o epasicoancmee ¢ Agppuxe:
cpasuumenvuull ananuz, 2010 romx, Tabnuna 6: KPUTEPUH yTPATH TPaXKJAHCTBA.

Cwm. A/HRC/13/34, nyukt 46 nu KonBeHuuio o nmpaBax pebenka, crarbs 8. Cienyer
OTMETHUTH, UTO, €CIIH MKIUBEHIIbI JIULAa TAaKXKe OKA3bIBAIOTCS 3aTPOHYTHI PEIICHUEM O
JIMIIEHUHU TPaXkAaHCTBA, UM TaK)Ke JOJDKHA ObITh 0OecrieueHa BO3MOXKHOCTh
BOCCTaHOBJICHUS TPaXTaHCTBA.

Wudopmanus, npencrasnennas Coequnennsimu Llltaramun Amepuki.

DTOT mpomuecc He BCeTJa MPOTEeKaeT MNAJK0; CM. HHPOPMAIHIO, PEACTAaBICHHYIO
[Tporpammoii mo 6e3rpaxaaHcTBy (YyHHUBepcuTeT Tunlypra).

AdpukaHckas KOMUACCH IO TIpaBaM 4YeI0OBeKa U HapoaoB, coobmienust Ne 54/91, 61/91,
98/93, co 164/97 no 196/97 u 210/98, Malawi African Association and Others v.
Mauritania, 11 mast 2000 rona, pekomeHmanus Ne 2 OTHOCHTEIBHO JTOKYMEHTOB,
YIOCTOBEPSIOIIMX JUYHOCTE; MekaMepHKaHCKHUI CyJ IO IIpaBaM denoBeka, cepus C,
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V. JJoKyMeHTBI, yI10CTOBePSIONINE IPAKIAHCTBO

35. Hanuuue JOKYMEHTOB, YAOCTOBEPAIONMUX TPAKIAHCTBO, HE SIBISIETCS
00s13aTEIbHBIM YCIOBHEM OCYIIECTBICHHUS MpaBa Ha TPa)ilaHCTBO, HO MOXET MMETh
60JIbIIOE TPAaKTHYECKOEe 3HaYeHHe. Kak mpaBuiao, TPaAaHCTBO MPEIOCTABISIETCS
YeJIOBEKY aBTOMATHYECKH MOCIe POXKACHUSA MO mMpuUHIMMy jus Soli mmum jus sanguinis
HE3aBHCHMO OT TOTO, ObLI JI (hAKT POKICHUSA OPHUIHATBLHO 3aPETUCTPUPOBAH MyTEM
BBIIAUM CBMAETENHLCTBA O POXKACHUU®. AHANOTMYHO, yTpaTa HIH YHHUYTOKEHHE
JOKYMEHTa, yI0CTOBEPSIOIIETr0 TPa)XaHCTBO, HE JOJDKHBI BIIeYb 32 cO0OM JTHIICHUE
rpakJjaHcTBa. B GOJBIIMHCTBE Clly4aeB JIUIO, OCTaBIIeecs 6e3 JOKyMEHTOB, OyIeT u
Jajgee  CUMTAThCS  TpPaKJAaHHHOM TOCYIapCTBa ©  MOXKET O0OpaTUThCS 34
BOCCTAHOBJIEHHEM COOTBETCTBYION[UX JOKYMEHTOR.

36. Bwmecre ¢ TeM BO3MOXHOCTH HpPEICTABUTh MNOJATBEPXKACHUE TIpaKIaHCTBA
MOXET HMETh OIPOMHOE MMPaKTHYECKOe 3HAYeHHE IS MOATBEPKACHUS TOTO, YTO
JULO SABISETCS TPaXJaHMHOM M IPOJOJKAaeT MPU3HABaThCAd B KauecTBE TAaKOBOTO
COOTBETCTBYIOIIMM TrocygapcTBoM. Kpome TOro, B ONIpeAeNCHHBIX CHUTyalUsIX
HEBO3MOXHOCTh  MOJYYUTh  JOKYMEHTBI,  KOTOpBIE  TOCYAapCTBO  BBIAACT
HCKJIIOYUTEIBHO CBOMM TpakJaHaM, MOXeT O3HayaTh, YTO JIMLO HE IpHU3HAeTCs
rpaxaannHomM®, HakoHell, JoKyMeHTalbHOE MOATBEPKACHHE (BTOPOTO) IPpakJAaHCTBA
UrpaeT BaXHYI poJib B 3(QQGEKTHBHOM MpeAOTBpalleHUHn Oe3rpakJaHcTBa B
pesyiapTaTe yTpaThl MIM JIMIICHUS TpaXAaHCTBA, IOCKOIBKY JTO IIOMOTaeT
roCyAapCcTBy B Cilydae MPHUHATHS peEMIeHHUs O JUUIIEHUM JHIOa TpakJaHCTBa
YIOCTOBEPUTHCS B TOM, YTO JAHHOE JIMIO B PE3yIbTaTe HE CTAHET anaTpuaomM®,

37. OcHoBHO# (opMo# MOKyMEHTa, MOATBEPHKAAIONIEIO T'PaXJTAHCTBO, SBISCTCS
nacopt®. Bo MHOIHX TOCYAapcTBAaX TakkKe MPEAyCMOTPEHA BO3MOXKHOCTH BBLIAYH
COpaBKU O TPaXJaHCTBE UIHU YIOCTOBEPEHHUS JHUUYHOCTH, MOATBEPXKAAOIIETO
rpaxaancTBo®’. B CBOMX NpENCTABICHUAX MHOTHE TOCYAapCcTBA MOATBEPAMIH
KJIIOUEBOE 3HAYE€HUE PETruCTpaluu POXKICHUN B KOHTEKCTE Ipa)JaHCTBa, OTMETHUB,
YTO CBHUAETEIBCTBO O POXIECHUM MJIM BBINUCKA M3 peecTpa pPOXKAECHUM sBIsSETCS
OCHOBHO# (OpMO¥l MOATBEPKACHUS TpakJaHCcTBa. [Ipyu 3TOM BbIgaYa CBUACTEIbCTBA
0 POXJEHUH MOXET OBITh O00sS3aTeIbHBIM YyCIOBUEM TOJYUYECHUS CIOPaBKH O
rpaXkxJaHCTBE WJIM YAOCTOBEPEHUS JIMYHOCTH, YTO IMOATBEPKIAET BAXHYIO pPOJb
perucTpalmuy POXACHHH B Ipolecce NOKYMEHTHPOBAaHHA rpaxaancTa®. ITostomy
rocygapcteaM ObBUIO HAaMOMHEHO 00 WX MPeayCMOTPEHHOHW MEXAyHapOIHBIMHU
HOpMaMH B O00JacTH MpaB dYEIOBEKa OOSI3aHHOCTH PETUCTPUPOBATH POKICHHE

neno Ne 130, Yean and Bosico Children v. Dominican Republic, 8 ceursi6pst 2005 roaa;
Tak)Ke CXeMa BO3MEN[EHHH s "UCKIIoueHHBIX JIUI" B CIIOBEHHH Ha OCHOBAHHUH PEIICHHUS
EBporeiickoro cyna mo npaBaM 4elioBeka, skanoba Ne 26828/06, Kuri¢ and Others v.
Slovenia; u KomuTeT 110 mpaBoBBIM BOIpocaM u npasaM uenoBeka Coseta EBporbi,
"JlocTyn K TpakJaaHCTBY U 3¢ dekTuBHOE ocymiecTBieHue EBponeiickoii KOHBEHIIH O
rpaxnaanctee”, 1 oktsa6ps 2013 rona.

Cwm., nanpumep, YBKB, "Birth Registration: A Topic Proposed for an Executive Committee
Conclusion on International Protection", 9 ¢peBpans 2010 roga, EC/61/SC/CRP.5.
HNudopmanus, npencrapieHHas opranusanueii "Frontiers Ruwad" B oTHOIIEHHU CHTyaluu B
JIluBane.

CwM. coBemanue skcrieptoB Y BKB, cHocka 12 Belmre.

Wnpopmanus, npencrasineHHas CoenunenHbiMu 1lItataMu AMepuKH.

Wudopmanus, npencrasiaeHnas ['Baremanoit u CepOueil.

Wudopmanus, npencraBieHHas bennnom.
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VI.

KaXI0Tro pe6eHK389, a Taxxe 00 OTHENBLHOM 00sM3aHHOCTH 3aIMHUINATE U 00€eCIIeYnBaTh
MpaBo Ha IPa)KAAHCTBO HE3aBUCHUMO OT BOIPOCA O JOKYMEHTAaX, MOATBEPIKIAIOIINX
IPaXXJaHCTBO.

BbiBOaABI M peKOMeHIaAU U

38. HpaBo KaxJa0ro YeJI0BCKa Ha rpa;xaiaHncTrBo SIBHO 3aKPECIJICHO
MEKIAYHAPOAHBIM INPAaBOM IIPpaB 4Ye€J0BE€Ka, KOTOPOEC mpeaycMarpuBacT NpaMoe
MNpU3HaHUuEe DJ3TOro Impasa. Me)l()lyﬂapOIIHLIMl/l HOpMaMuM B odgacTu npas
YE€JI0BEKA TAKIKE MPAMO 3alIPEIIECHO MPOU3BOJILHOC JIMIICHUE I'PaAXKIAaHCTBA.

39. Ilpu peryJupoBaHMHM Bompoca 00 yTrpare WJIHM JHIIEHUH TPakIaHCTBA
rocylapcTea JO0JIKHBI o0ecneyMBATh HAJIM4YHe B CBOEM 3aKOHOAATEJbCTBE
NPABOBBIX IapaHTHil NpeoTBpalleHus Oe3rpaxxnaHcTrea. bpems noka3piBaHus
TOr0, 4YTO yTpaTa WJM JHIIeHHe IPakJIaHCTBA He NMpHUBeAeT K 0e3rpaskIaHCTBY,
JO0JZKHBI HeCTH rocyaapcrea. B Tex ciayuasix, KOraa MeXAyHApOJAHOe NMPAaBo B
HCKJIOYHUTEJIbHOM NMOPsiAKe MPHU3HAET, YTO yTPaTa WJIM JIMIIEHHe IPakIaHCTBA
MOKeT BecTH K 0e3rpaskIaHCTBY, 3TH HCKJIYEHHMS [JOJUKHBI TOJKOBATHCS
orpaHM4MTeNbHO. ['ocynapcTBa Tak:ke JOJKHBI IeMOHCTPHPOBATH, YTO yTpaTa
WIH JIMIIEHHe TPakIaHCTBa SIBJIsIETCA COPA3MEpPHOH :KejaeMOMY pe3yJabTaTy
Mepoii, B TOM YHCJe ¢ Y4eTOM TS KeJbIX MocJeCTBUIl Oe3rpaskIaHcTBA.

40. [daxe B TeX cJydasiX, KOIJia yrpara HJIM JUIIeHUe IPaKIaHCTBA He BeleT
K 0e3rpa:kJIaHCTBY, TOCYIapCTBA J0JIKHbI OLEHUBATH MOCJEACTBHS YyTPAThl UJIH
JUIIEHUS TPakKIAHCTBA C YYeTOM MHTEpPECOB, KOTOpPbie OHH CTpeMsITCs
3alUTHTh, H PACCMATPUBATH BO3MOKHOCTH NMPUMEHEHUA AJILTEPHATUBHBIX Mep
B 3TOil cuTyanuu. B coOTBETCTBUU € MEKIYHAPOAHBLIM NMPAaBOM HecOpa3MepHoe
JUIIEHUE TPaKTAHCTBA, He HaNpaBJieHHOE Ha JOCTH:KeHHe 3aKOHHOW 1eiau,
sIBJISIeTCSl IPOU3BOJILHBIM U, CJ1€10BaTEJbHO, 3allp elleHO.

41. TocyaapcTBaM cielyeT NepecMOTPETh OCHOBAHMS YTPAThl MJIM JIMIIEHUSI
rpakAaHCTBa C MeJbI0 HCKJIIOYEeHMsT TaKHX OCHOBaHMi, KOTOpble He
COOTBETCTBYIOT HOpPMaM Me:KAyHapoaHoro mpasa. [locyrapcTBa JOJKHBI
YCTPaHUTH 3aKOHOJATeJIbHbIe WIN aJIMHUHUCTPaTHBHbBIE MepHhl,
npearycMaTpuBallie yTpary WIN JHIIEHHe TPa)kAaHCTBAa B CBA3H C
H3MEeHEHHEM I'PaKIaHCKOro cTaTyca WM COBepLIEeHHEM CEPbE3HOr0 YroJIOBHOIO
NpecTyNnjieHusl ¥ MepecMOTPETh BONPOC O JONMYCTUMOCTH yTPaThl WU JHIIEHUS
rpakAaHcTBa B CBSI3M ¢ JUINTEJbHBIM OTcyTcTBHeM. Bo Bcex cayuasx
rocyiapcTBaM cjelyeT BO3/IepPKUBATHCH OT aBTOMATHY€CKOr0 PacnpocTpaHeHus
pelreHus 0 JUIIEHUH IPaXKIAHCTBA HA MKAMBEHIIEB JINIA.

42. Jlas  oGecneyeHusi 3alMUTHI  anaTPpUIOB  TOCYIapCTBa  JIOJIKHBI
PYKOBOJICTBOBATHCSI onpenegeHuemM "anarpuaa’, conep:xxamumcs B KonBeHuuu
1954 roma o craryce anaTrpMaoB, M  CMEKHBIMH  MEKAYHAPOAHBIMHU
pexoMeHaanusaMu. To, 4TO JUIO CTAJT0 anaTPUAOM B pe3yJbTaTe YTPaThl MM
JUIIEHUS TPakAaHCTBA B HapylleHHe MeKIYHAPOAHOI0 NpaBa, He T0JIKHO
NPensATCTBOBATh MNPHU3HAHUIO JTOr0 JIMIA aNaTPUAOM M ero 3auure.
TocynapcrBam, He paruduunupoBaBuminmM KouBenuuun 1954 u 1961 ropos,
peKoMeHayeTcs ITO c/1eJaTh.

43. TocynapcTBa [OJUKHBI o0eclmeYMBATh HAJM4YHe B 3aKOHOIATEJIbCTBE
NPAaBOBBIX TapaHTHHl JJs1 OCYIIeCTBJEHHS NMpaBa pedeHKa Ha NMpuodOpeTeHHe
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KonBeHnus o nmpaBax peGeHKa, cTaThs 7; CM. TakKe HH()OPMAIUIO, TPEACTABICHHYO
opranm3anueid "Plan International".
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rpaxaaHcTBa. JTO BKJIOYaeT olecnmedeHHe HOCTYNa K TIpPaxIaHCTBY BceM
POX/IeHHBIM Ha TePPUTOPHH TrocylapcTBa [JeTsAM, KOTOpble HHaye OyayT
anaTpuaaMi, M BCeM /AeTsIM, POKAEHHbIM 3a rpaHuueii, xorsa Obl OIMH U3
poauTesell KOTOPBLIX HMeeT TPa’kIAHCTBO COOTBETCTBYIONIEro rocyiapcTsa.
TocynapcTBa A0JKHBI 00ecneYMBaTh, YTOObI 3TH TapaHTHH NpPeAyCMATPHBAJIH
npuodpeTreHne rpaskIaHCTBA pPeGeHKOM, KOTOPbI HHade ObLI Obl amaTpHAOM,
KaK MOKHO CKoOpee 1ocJie ero poskieHusl.

44,  Pemenusi, Kkacaomuecs TpakIaHCTBa, mnomjgexar IdpdexkTUBHOMY
cyie0HOMY KOHTPOJI0. B KOHTeKcTe yTpaThl WM JHIIEHUS] TPAKAAHCTBA JHUIO
AOJIKHO TPOJOJIKATH CUYMTATHCA TIPAKAAHHHOM B NEPHOI PacCMOTpPeHUs
aneasiuu.

45. TocymapcTBa JOKHBI  o0ecme4yuBaTh BCeM CBOMM TI'pakIaHaMm
BO3MOKHOCTH MOJYYUTH IOATBEPIKIAeHUE cBoero rpaxaancrsa. I'ocynapcTtBam
cjlelyeT NOMHHUTb O CBOeil NpPeIyCMOTPEHHOH MEKIYHAPOAHBIM NPaBOM
005I3aHHOCTH PErucTPHUPOBATH POXKAEHHE KAKAOI0 pedeHKAa He3aBHCHMO OT
rpa’kIaHCTBA €ro poauTeJieil HJIH ero OTCYTCTBHS.
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