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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 2013 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZHWY
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: LANDER, GRAHAM AND RARES JJ
DATE OF ORDER: 9 MAY 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The first respondent’s description be changedMmister for Immigration and
Citizenship’.

2. The appeal be allowed.

3. The first respondent pay the appellant’s costs.

4, Orders 2, 3 and 4 made by the Federal Magistr@murt on 27 September 2006
dismissing the appellant’s application be set asit in lieu thereof there be orders

that:
4.1  The application be allowed.

4.2  The decision of the Refugee Review Tribunal enawl 21 November 2005 be

guashed.

4.3  The application to the Refugee Review Tribudaled 3 August 2005 be
remitted to the Tribunal to decide the matter adicay to law.



4.4  The first respondent pay the applicant’s costs.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

LANDER J:

The Facts

This appeal raises only one ground but it is gooirtant one.

The appellant is an Egyptian citizen. He arrivedAustralia on 9 November 2004
and, on 11 February 2005, applied for a Protecfl@ass XA) visa. On 23 July 2005 a
delegate of the first respondent refused that egiptin. On 3 August 2005 the appellant
applied for a review of that decision.

On 21 November 2005 the second respondent (‘tleiffal’) affirmed the Minister’s

delegate’s decision.

On 11 April 2006 the appellant applied to the FabdMagistrates Court for a review
of the Tribunal's decision to affirm the first resplent’s delegate’s decision. A number of

grounds were raised but, importantly, for the psgof this appeal, the appellant claimed
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that the Tribunal failed to accord him proceduralrrfess because it ‘breach(ed) the
applicant’s legal professional privilege’. Althdughe Federal Magistrate found that the
Tribunal had asked questions of the appellant whickached the appellant’s legal
professional privilege, he found that no jurisdiogl error had been demonstrated and
dismissed the application.

The appellant’'s case before the Tribunal was ttetfeared persecution on two
grounds. First, on religious grounds because ldecbaverted from the Islamic faith to the

Christian faith. Secondly, he feared persecutiothe ground of his homosexuality.

The Tribunal did not accept that the appellant washful in claiming to have
converted from Islam to Christianity and, indeemirfd that he had invented those claims to

advance his application for a protection visa.

The Tribunal accepted that homosexuals formedtecpkar social group in Egypt. It
also accepted that:

. there is a real chance that persons taken intstady in Egypt on
suspicion of homosexual activity face a real chaotetorture, physical
mistreatment and other human rights abuses amagitdipersecution.’

However, it did not accept the applicant’s clairatthe was a homosexual.

The appellant claims that the Tribunal failed twad him procedural fairness in
receiving evidence of a privileged communication Hasl with his solicitor. During the

hearing before the Tribunal, the following exchatagk place:

‘614. Tribunal Member Well if you first decided ntot return in late
December 2004, what did you think was going
to happen?

615. Applicant Well | don’t know, | told you thatwas too
confused, you know | had a actually one meeting
as well with a solicitor in Lakemba, | believe he
call Salah | think so, but he was you know, he
was, he was a Muslim in the beginning so | was
too afraid to speak in front of him about the
Christianity or about the Homosexuality as well

616. Tribunal Member What did you talk to him about



10

617.

618.

619.

620.

621.

622.

623.

624.

625.

626.

627.

628.

629.

630.

631.

632.

Applicant

Tribunal Member

Applicant

Tribunal Member
Applicant

Tribunal Member

Applicant
Tribunal Member

Applicant

Tribunal Member
Applicant
Tribunal Member

Applicant

Tribunal Member
Applicant

Tribunal Member

The parties’ contentions

It is the appellant’s case that the communicatibashad with his solicitor were

privileged.

He claims that the Tribunal failed to accord himogedural fairness because the

-3-

| came to him you know on a cramsaidbout
that | hate the Mobarak, the President

You came to him what

| came to him in a crazy idea thathdte
Mobarak, it just came to me like that (clicks
fingers)

That you hated work? | can’t

The president of Egypt

oh | see | see, so you toid that you didn'’t
want to go back for political reasons?

Yes

Did you

Because | couldn't tell him aboute th
homosexuality because | was too afraid to tell
him about that

And what did he advise yoda®

Ah the, the solicitor?

Hmm

Well he recommended to go for anatieeting
to discuss all the details

And you didn’t go back
Yes for sure not

Ok. Um, so you have had ymassport issued
for a while.’
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Tribunal failed to advise him that he was entittedclaim legal professional privilege in
respect of any confidential communication betwe@&m And his solicitor. Further, the
Tribunal failed to accord him procedural fairnasshat its questions required him to divulge
the contents of communications between himselfrasdolicitor. He contends that in doing
so the Tribunal fell into jurisdictional error. Iparticular, the applicant complains of the
guestions asked by the Tribunal member, number&d] 622 and 626. The appellant
contended that the Tribunal was under a duty toracthe appellant procedural fairness and
that one of the requirements of procedural fairnasisged the Tribunal ‘to observe the

appellant’s legal professional privilege’.

The Minister contended first, that the Tribunatl diot rely upon that part of the
appellant’s evidence for its reasons for deciswegondly, there is no rule of procedural
fairness that an applicant in administrative prdaggs to which the rules of evidence do not
apply may not be asked about his or her conversatith a solicitor; thirdly, if privilege did
exist then it was waived by the appellant; and tfdyr even if there was a breach of
procedural fairness, relief should be denied bexaire breach could have made no

difference to the outcome.

Legal Professional Privilege

Legal professional privilege is a substantive amtlamental common law principle
and not merely a rule of evidenc@arter v Northmore Hale Davy & Leak&995) 183 CLR
121 (‘Carter) per Deane J at 132; McHugh J at 1&itorney-General for the Northern
Territory v Maurice(1986) 161 CLR 475 Mauric€) per Deane J at 49@oldberg v Ng
(1995) 185 CLR 83 per Deane, Dawson and Gaudran 93. It is ‘a practical guarantee of
fundamental, constitutional or human rightSarter per McHugh J at 161. It is a ‘bulwark

against tyranny and oppressioNauriceper Deane J at 490. His Honour said (at 490):

‘That being so, it is not to be sacrificed evemptomote the search for justice
or truth in the individual case or matter and exdsrto protect the citizen
from compulsory disclosure of protected communicestior materials to any
court or to any tribunal or person with authoritp require the giving of
information or the production of documents or otheaterials: sed’earse v.
Pears€1846) 1 De G. & Sm. 12, at pp. 28-29 [63 E.R. #(y. 957];Baker
v. Campbell(1983) 153 C.L.R., at pp. 115-116.’

It is no less fundamental than the privilege agfaiself-incrimination:Baker v
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Campbell(1983) 153 CLR 52 Baker v Campbé)l per Dawson J at 127, Mason J contrary
at 80-81;Carter v Northmore Hale Davy and LeakE95) 183 CLR 121 per Toohey J at
145.

Legal professional privilege exists to serve thélig by encouraging trust and
candour in the relationship between lawyer andhtliglaurice at 487. It ‘is a precondition
of full and unreserved communication with [one@lier’: Baker v Campbelber Deane J at
118.

The privilege protects from disclosure ‘communimas made confidentially between
a client and his legal adviser for the purposeltming or giving legal advice or assistance:
R v Bell; ex parte Lee€l980) 146 CLR 141 at 144 ,ommissioner of Australian Federal
Police v Propend Finance Pty L{d997) 188 CLR 501 at 550. When the communicason
contained in a document, that document must haga beeated for the dominant purpose of
obtaining legal advice for it to be protected byipgge: Esso Australia Resources Ltd v
Federal Commissioner of Taxatigh999) 201 CLR 49 at 65-66. The privilege casealso
where the confidential communication is for the dwant purpose for use in existing or
reasonably contemplated judicial or quasi judig@abceedings. A third class of legal
professional privilege arises to protect confid@ntommunications between a person or a
person’s legal practitioner and a third party ifdaan existing or reasonably anticipated
judicial or quasi judicial proceedings and the doanit purpose of the communication related
to those proceedings. On this appeal, the Cowbigerned with the first or possibly the
second class.

Notwithstanding its description, it is the clienprivilege not the privilege of a legal
practitioner:Baker v Campbelht 85;Esso Australia Resources Ltd v Federal Commissioner

of Taxationat 54.

The Evidence Act

Section 118 of th&vidence Act 1998Cth) (‘Evidence Act’) prohibits the adducing
of evidence to which objection is taken and whiclould disclose a confidential
communication between a client and the client’'sylawor the contents of a confidential

document prepared by the client or the lawyer for tominant purpose of the lawyer
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providing the client with legal advice. Where jipgars to a Court that a witness or a party
may have grounds for objecting to the receipt aflence of the kind referred to in s 118,
s 132 of the Evidence Act obliges the Court tospitself that the witness or party is aware
of the effect of the provision. However, because Tribunal is not bound by the rules of
evidence, the Evidence Act does not apply: s 428)2f theMigration Act 1958 Cth) (‘the
Act).

The Migration Act

Part 7 of the Act provides for the review of puriien visa decisions and s 411
identifies the decisions which are reviewable urtlat Part. A decision to refuse to grant a
protection visa is an RRT-reviewable decision unsldi1(1)(b) of the Act. Section 412
provides a procedure for an application for revadvan RRT-reviewable decision. If a valid

application is made under s 412, the Tribunal mexgew the decision: s 414(1) of the Act.

The Tribunal may exercise all the powers and disans that are conferred by the Act
on the person who made the decision: s 415(1). Trilbinal may affirm the decision; vary
the decision; remit the matter for reconsideration accordance with directions or
recommendations of the Tribunal; or set aside #hastbn and substitute a new decision:
s 415(2). If the Tribunal varies the decision etsst aside and substitutes a new decision, the
decision as varied or substituted is taken to Becasion of the Minister: s 415(3).

Part 7 Division 3 provides for the manner in whitlke Tribunal is to exercise its
powers. Section 420 of the Act requires the Trdduio review a decision fairly, justly,
economically, informally and quickly: s 420(1). &fribunal is not bound by technicalities,
legal forms or rules of evidence (s 420(2)(a)) amast act according to substantial justice
and the merits of the case: s 420(2)(b). Secti2m i4 facultative and does not require a
particular procedure to be observédinister for Immigration and Multicultural Affairs
Eshetu (1999) 197 CLR 611 at [46]-[51], [108]-[109], [1b&nd [179]. In particular,

s 420(2) requires the Tribunal ‘to operate as aniaidtrative body with flexible procedures
and not as a body with technical rules of the kvt have sometimes been adopted by quasi-

judicial tribunals’:Eshetuper Gaudron and Kirby JJ at [75].

Part 7 Division 4 provides the legislative framekvdor the way in which the
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Tribunal must conduct its inquiry. Section 422B\pdes:

‘(1) This Division is taken to be an exhaustive test@dent of the
requirements of the natural justice hearing rule riglation to the
matters it deals with.

(2) Sections 416, 437 and 438 and Division 7Aoities as they relate to
this Division, are taken to be an exhaustive stat@mof the
requirements of the natural justice hearing rule reglation to the
matters they deal with.’

The Tribunal is given power to seek additionabmiation that it considers relevant
and must have regard to that information in makimegdecision on review: s 424(1).

Section 424A imposes mandatory obligations on Thbunal first, to give to the
applicant particulars of any information that thebtinal considers would be the reason or
part of the reason for affirming the decision undmriew; secondly, to ensure, so far as is
reasonably practicable, that the applicant undedstavhy that information is relevant to the
review; and thirdly, to invite the applicant to corant on that information: s 424A(1). The

Act provides procedures where the Tribunal proceedier s 424 or s 424A.

Section 425 imposes a further mandatory obligabanthe Tribunal to invite the
applicant to appear before the Tribunal to givelence and present arguments relating to the
issues in relation to the decision under review2s(1)), although the Act does excuse the

Tribunal from that obligation for any of the reasan s 425(2).

Where the applicant has been invited to appearédhe Tribunal, the applicant is
permitted to give the Tribunal written notice thlae applicant wants the Tribunal to obtain
oral evidence from a person or persons named imdtiee: s 426(2). The Tribunal must
have regard to the applicant’s wishes but is nqtuired to obtain the evidence orally or

otherwise from the person named in the applicaritge: s 426(3).

If the applicant is invited to appear before thiddnal but does not appear before it,
the Tribunal is entitled to proceed to determine imatter without taking any further action

enabling the applicant to appear before it: s 426A(

Section 427 enables the Tribunal to take evideamteoath or affirmation and to
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summon a person to appear before the TribunaM®eyidence or produce documents. That
section also empowers the Tribunal to require ther&ary of the Department to arrange for
the making of any investigation or any medical ex®tion that the Tribunal thinks
necessary and to provide a report to the Tribunal.

Part 7 Division 5 imposes obligations on the Tniéluto set out in writing its decision,
reasons for decision, findings on material questiohfact and recording the evidence on
which the findings are made: s 430. The Divisidsogrescribes the way in which the
Tribunal gives its decision and the manner in whiehparties are notified. There is nothing
in Divisions 3, 4 or 5 to suggest that a personeappg or giving evidence before the
Tribunal is not entitled to claim the protection mivilege from self-incrimination or legal
professional privilege if it be assumed that a peris those circumstances is entitled to claim

those privileges in an administrative tribunal.

The proceeding in the Tribunal is an administeatieview of a decision of the
delegate of the Minister not to grant a protecti@a. Because the Tribunal may exercise all
the power and discretions reposing in the decisiaker from whom the review is sought,
the review is a full merits review of the delegatalecision. It is not an adversarial
proceeding but inquisitorialMinister for Immigration and Multicultural Affairss Yusuf
(2001) 206 CLR 323 per Gleeson CJ at 36;Refugee Tribunal; Ex parte Aq2000) 204
CLR 82 per Gaudron and Gummow JJ at I1R&;Ruddock; Ex parte S154/20@003) 201
ALR 437 per Gummow and Heydon JJ at 450.

The Tribunal has a similar function to that of@u@. It must decide questions of fact
and then determine whether as a matter of fachppdicant is a refugee under s 36 of the
Act. In doing so it must, like a Court, proceedpartially and accord the applicant
procedural fairnes®ke Minister for Immigration and Mr A and Anotherx parte Epeabaka
(2001) 206 CLR 128Re Refugee Tribunal; Ex parte Aaldt has, in the discharge ot is
functions an obligation to act fairly and impatgal Even though its obligations to accord a
party natural justice are governed by Division 4led Act, the Tribunal in observing those
requirements must still act fairly. However, tltltes not mean that the Tribunal can be
categorised as a quasi judicial body which is corex with quasi judicial proceedings. It

remains what it is, an administrative body with gmaver to exercise all of the powers of the
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decision maker whose decision is under appeatarnot therefore be said, because of the
nature and character of the Tribunal, a party dnegs before the Tribunal necessarily has

the privileges against self-incrimination and legadfessional privilege.

Offences under the Migration Act

Division 6 of Part 7 provides for offences. Releily, s 433(1) provides that a person
appearing before the Tribunal to give evidence mastrefuse or fail to answer a question
that the person is required to answer by the Tabumhe penalty is imprisonment for six
months. However, s 433(1A) provides that that satisn ‘does not apply if the person has a

reasonable excuse’.

Section 433(2) provides that a person must naiseebr fail to produce a document
that a person is required to produce but, agaat, $hbsection does not apply if the person

has a reasonable excuse: s 433(2A).

The Act recognises that a person may have a rabkoaxcuse for refusing or failing
to answer a question or not producing a docum&hte question is what might amount to a

reasonable excuse.

What may be ‘a reasonable excuse’ and whetherptirase includes the privileges to
which | have referred, must be gleaned from theakat, in particular, from a consideration
of the purpose of the Tribunal in carrying out review: Pyneboard Pty Ltd v Trade
Practices CommissioflL983) 152 CLR 328 at 341. Even though the Tribisaot a quasi
judicial body that does not mean that a withespasty appearing before the Tribunal may

not be entitled to claim the privileges to whidmalve referred.

Legal professional privilege is not confined tdigial and quasi-judicial proceedings
but also applies in respect of documents the subjpatter of a warrantBaker v Campbell
(overruling its previous decision i@'Reilly v State Bank of Victoria Commission€t983)
153 CLR 1) at 97 per Wilson J; at 118 per Dearand;at 130-131 per Dawson J. Dawson J
said at 131:

‘It is clear to my mind that the power to compek tHisclosure in an
administrative inquiry of professional confidendssas likely to destroy the
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freedom of communication, which the law seeks tbept, between legal
adviser and client as effectively as would compylsdisclosure of those
confidences in judicial proceedings. It is thegbke consequences which are
significant and there can be little doubt that nalags the penalties (and | use
the term in a broad sense) which may be imposedregtnatively are in
many instances as disadvantageous as those whighflova from civil or
criminal litigation.’

In Sorby v The Commonweal{h983) 152 CLR 281 at 309, Mason, Wilson and
Dawson JJ said:

‘We reject the submission that the privilege is @hera rule of evidence
applicable in judicial proceedings and that it canbe claimed in an
executive inquiry. We adhere to the conclusionewgressed iPyneboard
that the privilege against self-incrimination isherently capable of applying
in non-judicial proceedings. Sdé&empley; Ex parte Grinham; Re Sneddon;
Commissioner of Customs and Excise v. Harz

(Footnotes omitted.)

Brennan J said iQorporate Affairs Commission (NSW) v Y(l991) 172 CLR 319
at 322 thatBaker v Campbelkhould be understood as declaring that legal psadeal
privilege was a common law right which applied ‘raly in judicial and quasi judicial
proceedings but whenever the exercise of a statypomwer would trespass upon the
confidentiality of the communications which theyilege protects’.

It follows, therefore, unless the Act says otheeyia party or withess appearing
before the Tribunal could claim the benefit of llegafessional privilege. The answer to the
guestion must lie in the construction of the Acthat follows because, although legal
professional privilege is a common law right and faportant common law immunity’
(Daniels Corporation International Pty Ltd v Austi@ Competition and Consumer
Commission(2002) 213 CLR 543 at 553acobsen v Roged995) 182 CLR 572 at 589), it
may be abolished or narrowed by statlNturice But it would require the clearest of
provisions in a statute before it were assumedttieatight had been so affectésoldberg v
Ng at 94;Baker v Campbelht 90, 96-97, 104-105, 116 and 138rby v The Commonwealth
at 289-290, 310-31Xoco v The Queefl994) 179 CLR 427 at 436-43Cprporate Affairs
Commission (NSW) v Yuilllt should not be ‘exorcised by judicial decisioBrant v Downs
(1976) 135 CLR 674 at 685.
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It is therefore to the Act that resort must be tmdetermine whether the legislation
has abrogated the privilege. In some Acts the gaepof the power to ask questions or to
obtain documents makes it abundantly clear thahaanable excuse does not include a claim
for an answer to a question or the provision obauthent may be avoided by reason of a
claim of privilege against self-incriminationPyneboard Pty Ltd v Trade Practices
Commission; Controlled Consultants Proprietary Liedi v Commissioner for Corporate
Affairs (1985) 156 CLR 385. There may be an implied a#itiog of the common law
privilege: Corporate Affairs Commission (NSW) v Y.uilh that case, it was thought that the
legislation under consideration would be renderaldeless if the privilege obtained and the

legislation was sufficiently clear to show an irtten to abrogate the privilege.

In Pyneboard Pty Ltd v Trade Practices Commissi@majority said at 341.:

‘In deciding whether a statute impliedly excludies privilege much depends
on the language and character of the provision #me purpose which it is

designed to achieve. The privilege will be implieskcluded if the obligation

to answer, provide information or produce documestsxpressed in general
terms and it appears from the character and purpafsthe provision that the

obligation was not intended to be subject to anglifjoation. This is so when

the object of imposing the obligation is to enstime full investigation in the

public interest of matters involving the possibdenenission of offences which
lie peculiarly within the knowledge of persons wtennot reasonably be
expected to make their knowledge available otherthan under a statutory
obligation. In such cases it will be so, notwidmting that the answers given
may be used in subsequent legal proceedings.’

The Tribunal carries out its inquiry to determioe, the merits, whether the applicant
is a refugee under the Convention relating to tte#uS of Refugees done at Geneva on 28
July 1951 and the Protocol relating to the StattisRefugees done at New York on
31 January 1967. In doing so, it must have regatdonly to the Convention and Protocol
but also to the relevant legislation including so3@he Act, the various provisions of the Act

relating to protection visas and the Regulationdenander the Act.

The administrative inquiry is to determine wheth&ustralia owes protection
obligations to the applicant. If the inquiry detemes that it does, the applicant will be
granted a visa to enable Australia to dischargpritgection obligations under the Convention
and Protocol. If not, the applicant will not betided to such a visa and absent any

entitlement to any other visa, will be at risk @iy removed from the country.
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But all that is to show that the inquiry is notegited to any criminal behaviour of the
applicant. It is an inquiry which is personal ke tapplicant and, in particular, to determine
whether the applicant has a well-founded fear ofgeution for a Convention reason and is
therefore unable or unwilling to return to his arltountry of nationality. True it is that
Article 1F raises serious questions which mighsein relation to the applicant’s conduct.
However if a delegate has refused a protectionngl@ng on Article 1F, that decision is not
reviewable by the Tribunal: s 500(4). In that ¢abe Administrative Appeals Tribunal is
given the power to review that decision: s 500(1)(c

There is nothing in Division 6 which would sugg#sit a person appearing or giving
evidence in the Tribunal is not entitled to claime benefits of the privileges to which | have
referred. There can be no reason why a commuaichttween an applicant for a protection
visa and his or her solicitor should not be prigéd in any proceedings relating to a claim for
protection under the Convention, the Protocol dmel Act. The purposes underlying the
reason for legal professional privilege would bestbserved by recognising that such a
communication is privileged where an administratieeision maker is conducting an inquiry
into a claim for a protection visa. It does notti@athat the hearing is inquisitorial rather
than adversarial. Nor does it matter that theihgas being conducted by an administrative
decision maker. Communications between an apjlit@n a protection visa and the
applicant’s legal advisers for the dominant purpaofsebtaining legal advice or for the use in

existing or reasonably contemplated proceedingsreehe Tribunal are privileged.

The appellant would have been entitled thereforeefuse to answer the Tribunal’s
guestions. However, he did not so refuse. Indbedanswered all questions put to him

without objection.

The Tribunal’s failure to warn the appellant

As | have said, the appellant contended that thbufal failed to accord him
procedural fairness because it did not advise Hat he was entitled to claim legal
professional privilege and, indeed, asked him doestwhich caused him to divulge

communications with his legal adviser.

It was argued by the appellant that the Tribureéd in excess of its jurisdiction
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‘both in respect of the appellant's legal profemalo privilege and the overlapping
requirements of procedural fairness’. It was adgtlgat because of the existence of the
privilege and procedural fairness, the Tribunal whBged to implement procedures which
would safeguard the appellant’s rights to presdneeconfidentiality of his communications
with his solicitor. It was contended that the Tmlal needed to inform the appellant of his
right to claim legal professional privilege and ttithe Tribunal had no power or right to

compel disclosure of any communications with higgors.

In this case, the decision maker could not havenlkewvare that the first question
referred to above which was asked of the appellanid lead to the appellant referring to his
meeting with his solicitor and, in those circumsis) the first answer given by the appellant
was inadvertently received by the Tribunal. Howetlee answer given cannot be taken to be
any imputed waiver of the appellant’s legal profesal privilege. In answer 615 he told the
Tribunal what he did not speak to his solicitor @bboHe did not give any evidence of any
communication with his solicitor. Sometimes, byiathg what was not said, a party might
allow another party to infer what was said. Howetlgere was nothing in answer 615 which
would have put the Tribunal on notice of the comrmoatons passing between the appellant
and the appellant’s solicitor at that meeting. #ase reasons, the answer in 615 cannot be

said to be an imputed waiver of the appellant’slggofessional privilege.

It was contended, after receiving answer 615, Tilieunal should have immediately
warned the appellant that the communication betwbenappellant and his solicitor was
subject to legal professional privilege and neetl o disclosed by the appellant to the
Tribunal. It was put the Tribunal should have addi the appellant that it was not in his best

interests to divulge any such communication.

It was argued that the next question (616) askethé Tribunal was impermissible.
It directly sought to ascertain the content of empminication between the appellant and his
solicitor which was privileged. The further quess (622 and 626) should also not have
been asked. Question 622, like question 616, tireeeks to ascertain the content of a
communication between the appellant and his soficiQuestion 626 impermissibly seeks to

ascertain the advice given by the solicitor toappellant.
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The Natural Justice Hearing Rule

The respondent Minister submitted that the nafuistice hearing rule is excluded by
s 422B of the Act. Therefore, it was submitted ffréounal was under no obligation to
advise the appellant that he was entitled to refoseiswer any question that would disclose
the content of a communication between himself lsisdsolicitor. Nor, it was put, was the
Tribunal restrained from asking questions of theedlpant to ascertain the content of the

communications between the appellant and his smliand the advice given by that solicitor.

Section 422B is set out above: see [21] of theasans.

If the common law right to claim legal professibpavilege was part of the natural
justice hearing rule, then 1 think the respondertsitention would have to be accepted.

However, for the reasons which follow, | do notegicthat premise.

The enactment of s 422B followed upon the decisiotme High Court irRe Minister
for Immigration and Multicultural Affairs and Anorex parte Miah(2001) 206 CLR 57
which held that the Migration Act did not excludeetapplication of the common rules of
natural justice to the Minister or the Minister'slelgate. It held that the Minister and the
Minister’s delegate were under a duty to accordaplicant for a visa procedural fairness.
Section 422B was enacted to make it clear thabbiigations in Division 4 of Part 7 of the
Migration Act were intended to be an exhaustiveestent of the Tribunal’'s obligations to
accord an applicant procedural fairness and thaither common law right attaching to the
natural justice hearing rule applied. There ishimg} to suggest in the words of s 422B that
Parliament intended to deal with the substantightrireposing in a party to claim legal

professional privilege.

In Minister for Immigration and Multicultural and Ingenous Affairs v La{2006)
151 FCR 214, the Full Court (Heerey, Conti and Baoa JJ) said at 225, after referring to
the Explanatory Memorandum and the Second Readiegc® relating to the equivalent of
s 422B (s 51A):

6 What was intended was that Subdiv AB provide conemsve

procedural codes which contain detailed provisidos procedural fairness
but which exclude the common law natural justicarimg rule.
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Other aspects of the common law of natural juststeh as the bias
rule are not excluded: s&éXDC at [27].

67

On the same day, the same Full Court published th@sons ir5ZCIJ v Minister for
Immigration and Multicultural Affairg2006] FCAFC 62 in which they said that s 51A loé t

Act, which was the subject matterlddt, is the equivalent of s 422B.

| do not understand the Full Court in those deaisito be dealing with other than the
natural justice hearing rule and its exclusion éfgrence to s 51A and s 422B. Indeed, that
is all that s 422B addresses. In particular, hdbunderstand the Full Court in those cases to
be saying that those sections have the effect migalting the rule allowing a person to claim

the protection of legal professional privilege.

In my opinion, legal professional privilege is rudrt of the natural justice hearing
rule which is concerned with according parties pthwral fairness but a common law right
guite separate from the obligation to accord aypadtural justice. If the Parliament had
intended to abrogate the rule allowing a claimegfal professional privilege it would have
said so either expressly or by words which mad&dr that was Parliament’s intention.

In those circumstances, it seems to me legal gsaieal privilege has survived the
enactment of s 422B in relation to a review by Tréunal of a decision of a delegate

refusing to grant a protection visa.

The benefit of the privilege may be waivédann v Carnell(1999) 201 CLR 1. A
party may expressly waive the privilege attachimg tcommunication between the party and
his or her solicitor. The privilege also may beiwed by implication where the party acts
inconsistently with a claim for privilegeBenecke v National Australia Bar(#993) 35
NSWLR 110. That will occur when it would be unfearallow a party to maintain the claim
for privilege:Maurice per Mason and Brennan JJ at 487, Deane J at 4@antbDawson J at
497.

For the reasons | have already given, | do naiktkiat the first answer was a waiver
of the privilege. However, that does not assist dppellant unless some obligation was

imposed upon the Tribunal of the kind contended bgrthe appellant. It was for the



62

63

64

65

-16 -
appellant to claim legal professional privilege. the absence of a claim, the evidence which

he gave was admissible and receivable by the Taibun

Before the enactment of s 118 of the Evidencealgarty or a withness who wished to
claim the benefit of legal professional privilegetioe privilege against self-incrimination had
to make that claim. Section 118 recognises thaehQuiring the client to make objection. At
law it was for the witness or the party to clainiviege against self-incrimination and the
onus was upon the party claiming the privilegedtaklish the claim was a proper one. If the
witness failed to make the claim the question loalet answered and would be admissible in
the later trial:Attorney-General v Radloffl854) 156 ER 366R v Slogget(1856) 169 ER
885. It was for the party claiming the privilegerhake the claimBoyse v Wisemafi855)
156 ER 598. Moreover, the claim for privilege negdo be clear and not left vague:
Standard Chartered Bank of Australia Ltd v Ant{@®93) 36 NSWLR 87 at 95. It was for
the Court to rule upon the existence or otherwigbe privilege.

Suzanne McNicol writes in ‘Law of Privilege’ (LaBook Company Limited 1992) at
p 10:

‘Generally speaking there must be a specific clanprivilege by the person
wishing to take advantage of it in respect of eaclvidual question asked or
document sought. A legitimate ground of priviletfeerefore, confers an
opportunity to withhold particular pieces of “prieged” information from a
court or other body. It follows that privilege aaot be claimed on a “blanket
objection” before any questions have been askeddoes privilege confer a
freedom to choose whether or not to step into tir@eas box at all.’
(Footnotes omitted.)

A claim for privilege against self-incriminationight give rise to an inquiry as to
whether the claim was validly made. Ordinarilyglaim for legal professional privilege can
be determined quite simply by reference to theigmtb the communication, the time when it
was made and the circumstances in which it was mBdéthat is not always the case.

In National Crime Authority v §1991) 100 ALR 151 at 159, Lockhart J said:

‘When questions of legal professional privilegesarin proceedings before
courts there are well established procedures falidg with them. The claim
is asserted on oath and it is open to the coutiherperson who seeks access
to the document or the answer to the question tsxzexamine the person
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who makes the claim. The extent to which the alaivs cross-examination
or itself asks questions of the deponent is, ofrssyua matter for the
discretion of the judge; but generally it cannot &efficient for someone
merely to assert that the disclosure of the idgntif a person or of a
document, or of the number of persons who werespted a meeting, or who
was present at the meeting, or who on behalf ofdient (if the person
making the assertion is a solicitor) spoke to himtlwat he spoke to a
particular officer of the client, to enliven a afai of legal professional
privilege.’

Although a claim of privilege against self-incrimation is a different species of
privilege, it is instructive to have regard to thexisions of the Court in relation to the Court’s
responsibilities in relation to that issue. Thewes no obligation at law upon a Court to warn
or caution a witness that an answer to a questigitnrmcriminate that withesunne v J
ConnollyLtd (1963) AR(NSW) 873R v Cootg1873) 17 ER 587.

In R v Cootdhe Privy Council said at 592:

‘The Chief Justice indeed suggests, that Coote masg been ignorant of the
law enabling him to decline to answer criminatingegtions, and that if he
had been acquainted with it he might have withtedhe of the answers
which he gave. As a matter of fact it would apgbkat Coote was acquainted
with so much of the law; but be this as it mays mbvious, that to institute an
inquiry in each case as to the extent of the Pese@nknowledge of law, and
to speculate whether, if he had known more, he dvoulwould not have
refused to answer certain questions, would be imlie a plain rule in
endless confusion. Their Lordships see no reasamttoduce, with reference
to this subject, an exception to the rule, recogmisas essential to the
administration of the Criminal Law/lgnorantia juris non excusat” With
respect to the objection, that Coote when a Witngssuld have been
cautioned in the manner in which it is directed Btatute, that persons
accused before magistrates are to be cautionedis.enough to say, that the
caution is by the terms of the Statutes applicablaccused persons and has
no application whatever to Witnesses.’

That case was approved by Street CR nClyng(1985) 2 NSWLR 740 at 746-747.

In many jurisdictions there is a practice thatidge will warn a witness that a witness
may object to answering a question which mightimgrate the witness and bring to the
witness’ attention that he or she might invoke phizilege against self-incrimination: The
Law Reform CommissiofResearch Paper No. 16: Privilegat'p 87.
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The common law also provided that where it migbtdpparent to a Court that a
guestion of legal professional privilege might aria Court might elect to warn a party or
witness that the question might give rise to the&cldisure of confidential communications

with the party’s or witness’ legal adviser but ridigation lay upon the Court to do so.

Dr Ronald Desitanik in his book ‘Legal ProfessioRavilege in Australia’ (2° ed,
2005 Lexis Nexis Butterworths) writes at p 74:

‘Though it may not readily be seen as a qualificatio legal professional
privilege, one limitation to the doctrine is thamust first be claimed before it
can have any effect. Although the privilege isundamental principle of our
judicial system” it must be ignored by the courtdess it is claimed. In this
respect, though legal professional privilege is “l@ss fundamental than the
right which supports the privilege against selfsinanation,” it nevertheless
“stands well apart” from that other privilege sincevhile again there is no
obligation at common law for a judge to warn a \e#8 that the privilege
against self-incrimination is available to be cla&d) judges often do so as a
matter of practice.’

(Footnotes omitted.)

However, the Evidence Act now deals with the Ceurbligations. Section 132 of

the Evidence Act provides:

‘If it appears to the court that a withess or a fyfamay have grounds for
making an application or objection under a provisiof this Part, the court
must satisfy itself (if there is a jury, in the abse of the jury) that the witness
or party is aware of the effect of that provision.’

The Court now has a responsibility (in jurisdicsowhere the Evidence Act applies)
to satisfy itself that the witness or party is asvaf the effect of s 118 of the Evidence Act so
that the witness or party can take objection to d@ldelucing of evidence which would
otherwise disclose the content of a confidentiahownication which is otherwise the subject
of legal professional privilege. As | have alreadgntioned, the Evidence Act does not

apply to a hearing before the Tribunal.

Reviewable Error

It is in those circumstances that this Court iBedaupon to consider whether the
Tribunal made a reviewable error in its reviewltd tlecision of the delegate of the Minister.

The Tribunal’s decision will be reviewable, notvdtanding the provisions of s 474, if it
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involved jurisdictional error. A decision must riovolve a failure to exercise jurisdiction or
be made in excess of jurisdiction. Raintiff S157/2002 v Commonwealth of Australia
(2003) 211 CLR 476, Gaudron, McHugh, Gummow, Kidog Hayne JJ said at 506:

‘Thus, if there has been jurisdictional error besaufor example, of a failure

to discharge “imperative duties” or to observe “iimable limitations or

restraints”, the decision in question cannot prdgdye described in the terms

used in s 474(2) as “a decision ... made under &u$’ and is, thus, not a

“privative clause decision” as defined in s 474€2)d (3) of the Act.’
(Footnotes omitted.)

A decision maker who exceeds the authority or payiren by the Act under which

the decision maker is empowered to act commitsdictional error.

In my opinion, the Tribunal was under an obligatio advise the appellant that he
was entitled to refuse the questions which theufrdh asked of him if they were to disclose
the contents of a confidential communication wii lawyer had for the purpose of obtaining

or giving legal advice or assistance or for ustheproceedings before the Tribunal.

That obligation arises because the Tribunal, kg other administrative decision
maker, is not entitled to exercise a power to dgsér freedom of communication which the
law seeks to protecBaker v Campbelper Dawson J at 131. The Tribunal was in the same
position as an administrative decision maker whe the power to require documents to be
produced. The decision maker should not exertisepbwer to require a party to produce
documents which are subject to legal professiomailgge: Commissioner of Australian
Federal Police v Propend Finance Pty L{#i997) 188 CLR 501 at 53Arno v Forsyth
(1986) 9 FCR 576. A decision maker should not purpo exercise a power to require a

person to answer a question which the law wouldigg¢hat person from answering.

In my opinion, the Tribunal, when conducting itguiry and in the exercise of its
inquisitorial function, should advise a person leéit right to claim privilege against self-
incrimination or legal professional privilege ifappears that a question asked of the person

may give rise to a legitimate claim of that prigé

The Result

However, that does not necessarily mean that pipelant is entitled to the relief
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which he seeks. The Minister contended, relyingnuptead v State Government Insurance
Commission1986) 161 CLR 141 at 145-146, that a close repdirthe Tribunal’'s decision
shows that the evidence was not relied upon by thminal in its reasons for decision and, in
those circumstances, the volunteered evidence madédference to the outcome. That is so.
There is no suggestion in the Tribunal’s reasonsditate that the Tribunal had regard to the
evidence which was volunteered or later given lgyappellant in response to the Tribunal’s

guestions.

The question then is raised whether the appeaildhee allowed so as to reverse the
decision of the Court below to allow for the issii¢he discretionary constitutional writs.

In Veal of 2002 v Minister for Immigration and Multltwral and Indigenous Affairs
(2005) 225 CLR 88 the Tribunal received a lettentaming information adverse to the
applicant. The Tribunal did not advise the applicaf the existence of the letter but
proceeded to conduct its review. The Tribunal saiits reasons for affirming the delegate’s
decision that it had given the letter no weightaaese it had been unable to test the claims
contained in the letter. The High Court held ghatcedural fairness required the Tribunal to
inform the applicant of the allegations containedhe letter before proceeding to a decision.
The Court rejected the suggestion that becauseTtiteinal said that it had given the
allegations no weight that the inquiry was into thee the Tribunal might have been
subconsciously influenced by the allegation. Naid she Court was the inquiry into what
reasons were given or what decision should have besle. The relevant inquiry was what

procedures should have been followed.

In this appeal the Tribunal should not have askedquestions it did or admit the
appellant’'s evidence. The fact that it did notyrapon the appellant’s evidence for its

decision meant that it failed to follow the appiiapg procedures.

In considering whether the writs should issue @oeirt will keep in mind ‘the high
purpose of vindicating the public law of the Commvealth of upholding lawful conduct on
the part of officers of the Commonwealth (and) efethding the rights of third parties under
that law ...":Re Refugee Tribunal; Ex parte Aglar Kirby J at 137.

There should be an order amending the title offils¢ respondent to Minister for
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Immigration and Citizenship. The appeal shouldaiewed. The order of the Federal
Magistrate dismissing the appellant’s applicatibowd be set aside. In lieu thereof, there
should be an order allowing the application; aneomguashing the decision of the Tribunal
made on 21 November 2005; and an order remittiegntiatter to a differently constituted
Tribunal to decide the matter according to law.e Minister should pay the appellant’s costs

in the Federal Magistrates Court and on the appeal.

| certify that the preceding eighty-

three (83) numbered paragraphs are
a true copy of the Reasons for
Judgment herein of the Honourable
Justice Lander.

Associate:

Dated: 9 May 2007
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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 2013 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZHWY
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: LANDER, GRAHAM AND RARES JJ
DATE: 10 MAY
PLACE: SYDNEY

REASONS FOR JUDGMENT
GRAHAM J

The primary issue for consideration in the presmppeal is the inter-relationship
between the rules of procedural fairness and tegictons imposed on ‘the natural justice
hearing rule’ by s 422B of th&ligration Act 1958(Cth) (‘the Act’) in the context of
guestions asked of an applicant for review by a lenof the Refugee Review Tribunal
(‘the Tribunal) which sought the disclosure of ammmications which were the subject of

legal professional privilege.

The appellant, who has been identified for theppses of these proceedings as
SZHWY, is an Egyptian citizen. He was born in Eiggp 30 September 1976. Travelling on
an Egyptian passport issued to him on 29 June Bé0z&ntered Australia on a Visitor’s Visa
on 9 November 2004.

On 9 February 2005 the appellant applied for adetmn (Class XA) Visa. That
Application was refused by a Delegate of the Marisbn 23 July 2005. Thereupon the

appellant applied to the Tribunal for review of Maister’'s Delegate’s decision on 3 August



87

-2 -
2005. There followed a hearing before the Memhmustituting the Tribunal at which
evidence was given by the appellant and also anatl& person who attended the Tribunal
hearing with the appellant as a ‘support persobhwho later indicated that he wished to give

evidence to the Tribunal.

On 21 November 2005 the Tribunal determined that decision not to grant the
appellant a Protection Visa should be affirmed.tiédoof that decision was provided by a
letter from the Tribunal to the appellant’s migoatiagent dated 22 November 2005. On
20 December 2005 the appellant filed an Applicaiiorthe Federal Magistrates Court of
Australia seeking the issue of constitutional wetief in respect of the Tribunal’s decision.
An Amended Application was filed on 11 April 2006nh came before Federal Magistrate
Scarlett on 20 April 2006. His Honour reserved Hecision on the Application and,
thereafter, delivered his reasons for judgment Dis@ptember 2006. His Honour dismissed
the Application. From that decision an appeal b@sn brought to this Court, the relevant
Notice of Appeal being filed on 16 October 2006heTNotice of Appeal contended that the
Tribunal’s decision was affected by jurisdictiomator. Two basic grounds were advanced,
the latter of which was abandoned upon the hearirtige appeal. This left for consideration
the material appearing in the Notice of Appeal untte heading ‘Legal Professional

Privilegé. It provided as follows:

‘2. His Honour erred in finding that the requirentenof legal
professional privilege and/or procedural fairnesa relation to
confidential communications the subject of profasai privilege were
limited to an entitlement on the part of the apgetllto refuse to
disclose the communications to the Tribunal;

Particulars

* At the Tribunal hearing the Tribunal required thepellant
provide details of confidential communications leswthe
appellant and his Lakemba solicitor in relationhis
application for a Protection Visa;

3. His Honour erred in failing to find that legatqfessional privilege
and or procedural fairness required the Tribunainform or warn the
appellant of the said entitlement;

4. His Honour erred in finding that legal professad privilege and or
procedural fairness required that the appellantriggration agent
alone bore the burden of warning the appellartisfentitiement to
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refuse to disclose the privileged communications;
Particulars

* The appellant was assisted at the Tribunal heabyp@ migration
agent who had no legal training or right of appeaca before the
Tribunal.’

The application of s 422B of the Act, which apgl&s from 4 July 2002, to the facts

of the case was not argued in the Federal Magesti@ourt.

After the Federal Magistrate reserved his decjsioRull Court, comprising Heerey,
Conti and Jacobson JJ, handed down their reasofpsdigment inMinister for Immigration
and Multicultural and Indigenous Affairs v LE2006) 151 FCR 214 [(at'). That decision
([2006] FCAFC 61) was not brought to the learnedidfal Magistrate’s attention. It
concerned a sister provision to s 422B, namelyAs ahd, in particular, subsection 1 of that
section. It was followed i8ZCIJ v Minister for Immigration & Multicultural Adirs & Anor
(*SZCl1J) (J2006] FCAFC 62), another judgment of Heereyn@ and Jacobson JJ handed

down on the same day.

At the hearing before the Court as presently ¢tutetl an application was made by
the first respondent for leave to file in Court amdly upon a Notice of Contention dated
12 February 2007 which raised the application 422B of the Act. No relevant prejudice
was advanced on behalf of the appellant. In theupistances, leave was granted. The

ground specified in the Notice of Contention wasadlews:

‘1. Any relevant requirement of the natural justlegaring rule to which
the Second Respondent would otherwise have begectulas
excluded by reason of section 422B ofithgration Act 1958 (Cth).’

Section 422B of the Act, which fell within Divigio4 of Part 7, provided:

‘422B(1) This Division is taken to be an exhauststatement of the
requirements of the natural justice hearing rulerélation to
the matters it deals with.

(2) Sections 416, 437 and 438 and Division 7Asanfar as they
relate to this Division, are taken to be an exhagsstatement
of the requirements of the natural justice hearinde in
relation to the matters they deal with.’
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Section 51A of the Act, which was under considerain Lat and which fell within

Subdivision AB of Division 3 of Part 2 of the Agirovided as follows:

‘51A(1) This Subdivision is taken to be an exhaasstatement of the
requirements of the natural justice hearing ruleratation to
the matters it deals with.

(2) Sections 494A to 494D, in so far as they eelad this
Subdivision, are taken to be an exhaustive stateroernhe
requirements of the natural justice hearing ruleratation to
the matters they deal with.’

In Lat, the Court gave consideration to the Explanatogmdrandum and the Second

Reading Speech referable to the Bill which becahgeMigration Legislation Amendment
(Procedural Fairness) Act 200Zth) (Act No 60 of 2002). At [64] the Court said

‘... reference to the Explanatory Memorandum and #ezond Reading
Speech makes it plain that s 51A and the relatedipions of the Act, were
intended to overcome the effect of the High Cowt€sision inRe Minister

for Immigration and Multicultural Affairs; Ex Part®liah (2001) 206 CLR
57.

At [66]-[67] the Court continued:

‘66  What was intended was that Subdiv @ subdivision of the Act
referred to in s 51Aprovide comprehensive procedural codes which
contain detailed provisions for procedural fairndsst which exclude
the common law natural justice hearing rule.

67 Other aspects of the common law of natural gestsuch as the bias
rule are not excluded: seéXDC [VXDC v Minister for Immigration
and Multicultural and Indigenous Affair€2005) 146 FCR 562ht
[27].

Later at [70] the Court said:

‘70 ... As was said iWXDC at [31], the decision-maker is likely to be a
person without legal qualifications. Parliament utd not have
intended that “the uncertainties of the common tales were in some
unspecified way and to some unspecified extesyriove”.’

The observations of the Court in respect of s &té equally applicable to s 422B
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(seeSZzClJat [6] — [8]).

In her reasons for decision, the Tribunal Memlemorded that the appellant feared
returning to Egypt because he would be caught ltlgoaities because of his homosexual
activities and because he had abandoned Islamanaited to Christianity and because he
feared that his family/community members would peute or kill him because of his

Christianity and/or his homosexuality.

The Tribunal Member noted that the appellant'gbgj fear about returning to Egypt

was being persecuted for his homosexuality.

In dealing with the topicCLAIMS AND EVIDENCE '’ the Tribunal Member noted:

‘... He had a meeting with a solicitor in Lakemba hathe was a Muslim he
was afraid to talk to him about his Christianity cainis homosexuality and
told him he was afraid to return to Egypt becaushis political opinion.’

Under the heading-INDINGS AND REASONS' the Tribunal Member recognised
that Country Information demonstrated that pergaken into custody in Egypt on suspicion
of homosexual activity faced a real chance of tertphysical mistreatment and other human

rights abuses amounting to persecution.

The problem for the appellant’s case before thieuhal was that the Tribunal did not
accept that the appellant was a witness of truithe Tribunal Member made findings
including the following:

‘... The Tribunal does not accept that the applidaad converted from Islam

or that he has practised Christianity in either Bgpr Australia. It considers

and finds that the applicant invented these claionassist his application for
protection visa.

... the Tribunal does not accept on the evidencerddfohat the applicant is
a homosexual as he claims and that he has engageoinosexual conduct in
either Egypt or Australia.’

Somewhat curiously the Tribunal also includedsrfindings the following:
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‘As the Tribunal has found that the applicant haseg and submitted

untruthful evidence to the Tribunal it gives no gteito the evidence of the
male person who attended the Tribunal hearing whh applicant nor to the

letters from the applicant’s re latives in Austeglthe person/s referred to as
the applicant’s prior partner/s and from the photaghers and the TAFE

teacher. ...’

103 A transcript of the appellant’s evidence before Tmibunal included a statement and
some questions and answers referable to the meeiting solicitor in Lakemba to which the
Tribunal Member referred in her reasons for deaisiRelevantly, the transcript recorded the

following in numbered paragraphs 615 — 631:

‘615.Applicant ... | had a actually one meeting asllwath a
solicitor in Lakemba, | believe he call Salah Intki
so, but he was you know, he was, he was a Muslim in
the beginning so | was too afraid to speak in froht
him about the Christianity or about the
Homosexuality as well

616.Tribunal Member What did you talk to him about

617.Applicant | came to him you know on a crazyidbout that |
hate the Mobarak, the Presidenfipresumably a
reference to President Hosny Mubarak of Egypt]

618. Tribunal Member You can to him what

619.Applicant | came to him in a crazy idea thagate Mobarak, it
just came to me like that (clicks fingers)

620.Tribunal Member That you hated work? | can’t
621.Applicant The president of Egypt

622.Tribunal Member oh | see | ses®, you told him that you didn’'t want
to go back for political reasons?

623.Applicant Yes
624.Tribunal Member Did you

625.Applicant Because | couldn't tell him about tiemosexuality
because | was too afraid to tell him about that

626.Tribunal Member And what did he advise you to do?

627.Applicant Ah the, the solicitor?
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628.Tribunal Member Hmm

629.Applicant Well he recommended to go for anotheeting to
discuss all the details

630.Tribunal Member And you didn’t go back
631.Applicant Yes for sure not’

[emphasis and explanation added]

The responses provided by the appellant to thieligiged questions were plainly not
without significance given the findings of the Tuial Member concerning the appellant and
his claimed fears which have been referred to above

Legal professional privilege exists to serve thbljg interest in the administration of
justice by encouraging full and frank disclosure dients to their lawyers. Where the
privilege applies, it inhibits or prevents access potentially relevant information (per
Gleeson CJ, Gaudron and Gummow JE3so Australia Resources Limited v Commissioner
of Taxation of the Commonwealth of Austrgli@99) 201 CLR 49 at 64-5 [35]).

If a communication qualifies for legal professibpgvilege, the privilege is absolute.
It cannot be overridden by some supposedly grgmatielic interest. It can be waived by the
person, the client, entitled to it and it can berodden by statute, but is otherwise absolute
(per Lord Scott of Foscote imhree Rivers District Council and others v Goverraord
Company of the Bank of England (NdB)05] 1 AC 610 at 646 [25]; see also per McHugh J
in Commissioner of Australian Federal Police v Propéadance Pty Limited1997) 188
CLR 501 at 552).

At common law, what brings about a waiver of page is the inconsistency which
the Courts, where necessary informed by consigderstof fairness, perceive, between the
conduct of the client and maintenance of the cemifidlity (per Gleeson CJ, Gaudron,
Gummow and Callinan JJ Mann v Carnell(1999) 201 CLR 1 at 13 [28]-[29]).

It is not contended by the Minister that the algpels disclosure of the fact of his

meeting with the solicitor in Lakemba or his distloe of the matters which he diubt
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discuss with that solicitor, constituted conduct thie part of the appellant which was
inconsistent with the maintenance of the confidggiyi for which the rule in respect of legal

professional privilege provides.

Counsel for the appellant urged upon the Coutt tte very asking by the Tribunal
Member of the questions referred to in paragrafdls 622 and 626 (see [20] above) gave
rise to a denial of procedural fairness and acogtdijurisdictional error on the part of the
Tribunal as explained iRe Refugee Review Tribunal; ex parte A@a00) 204 CLR 82 at
[5], [41], [59], [142], [170] and [210].

It does not seem to me that the asking of thetouesswas in any way improper. It
was always open to a person who was asked a quéstia Tribunal Member to decline to
answer it on the ground that the answer would reqtihe disclosure of a privileged
communication. Section 433(1A) of the Act makesldar that a privilege such as legal
professional privilege would provide a reasonabieuse for a refusal or failure to answer a
guestion that an appellant was required to answem blribunal Member. The more
important aspect of the matter is to consider wérethrocedural fairness required the
Tribunal Member to advise the appellant at the timkeen she asked her questions that it
would be open to the appellant to decline to ansWwerquestions on the ground of legal
professional privilege (cf s 132 of thwidence Act 1998Cth)).

What is required by the common law rules of pracebfairness is a fair hearing, not
a fair outcome. The particular content to be git@nhe requirement to accord procedural
fairness will depend upon the facts and circum&saraf the particular case (S8ZBEL v
Minister for Immigration and Multicultural and Ingenous Affairg2006] HCA 63 at [25]-
[26]).

Accepting that a Tribunal Member will not necedgahave legal qualifications,
nevertheless it seems that a Tribunal Member, vghobliged to provide a fair hearing,
should refrain from calling on an applicant forieav, who is likely to be unfamiliar with the
law in relation to legal professional privilege, tlisclose what are ex facie privileged
communications, without contemporaneously advigimeg applicant of his or her right to
decline to do so.
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This then begs the question whether the appedlamght to procedural fairness,
extending to the provision of such advice in relatito the disclosure of privileged
communications, was abrogated by s 422B of the Atthilst the common law of natural
justice dealing with disinterest and impartialibras) has not been excluded by s 422B of the
Act, the right to procedural fairness has beenuonscribed by that section in such a way as
to deprive the appellant of an entitlement to hagheice concerning the availability of legal
professional privilege tendered by the Tribunal Nbemto him before being asked to respond
to questions such as those which have been higatighbove: nothing in Divisions 4 or 7A
of Part 7 or in ss 416, 437 or 438 preserves thi#tement (seéat andSZCl1J).

No submissions were put by the appellant to sugtes Lat or SZClJhad been

decided incorrectly.

Without embarking upon a consideration of its eotness it may be observed that,
whilst Division 4 of Part 7 is entitledConduct of Review, it doesnot deal with theconduct
of a review hearing at which evidence may be ginmyond providing that ‘the hearing’
must be in private (see s 429) and that it may delected by electronic or other means

without the appearance in person of the applicsed § 429A).

Sections 425, 425A and 426 deal with the extendinmvitations to applicants for
review ‘to appear’ and the content of such invitai. These sections use expressions such as
‘... must invite the applicant to appear before the Tribunal to givadlence and present
arguments relating to the issues arising in ratatmthe decision under review.’, ‘... must
give the applicant noticeof the day on which, and the time and place at hize applicant
is scheduled to appear.” and ‘... mumitify the applicant ... that he or she is invited to

appear before the Tribunal to give evidence ..." fkasis added).

Section 427 empowers the Tribunal to ‘... take evigeon oath or affirmation ..., to
‘... adjourn the review from time to time ..."” and to.*summon a person to appear before

the Tribunal to give evidence ...” amongst other glin

None of these matters deal with tbenduct required of a Tribunal Member at a
hearing yet it is implicit from the terms of thecBens mentioned that not only must an
appropriate invitation be extended but also it sthdne followed by a corresponding hearing
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at which the opportunity to give evidence and pneseguments relating to the issues arising
in relation to the decision under review will bfoafled to the applicant, subject to the

limitations contained in provisions such as ss 825{26A and 428.

119 The appeal should be dismissed with costs.

| certify that the preceding thirty-six
(36) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Graham.

Associate:

Dated: 9 May 2007
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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD 2013 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZHWY
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: LANDER, GRAHAM AND RARES JJ
DATE: 10 MAY 2007
PLACE: SYDNEY

REASONS FOR JUDGMENT
RARES J

During the course of the hearing before the Redugeview Tribunal, the tribunal
member asked the appellant a question about whitought was going to happen when he
decided not to return to Egypt, his country, irelBecember 2004. In response the appellant
said that he did not know and then volunteeredlikatad been to see a solicitor in Lakemba
and was afraid to speak to the solicitor who waduslim, about the grounds on which he
claimed refugee status. Those grounds were thealaimaed a fear of persecution were he to
return to Egypt on the ground that he was a homeadeand thus a member of a social group
in Egypt, and his spiritual orientation had turnedards western Christianity as he perceived

it and away from the Muslim faith.

The tribunal then proceeded to question the agpiekhbout the discussions he had
with the solicitor and elicited the content of thodiscussions without drawing to the
appellant’s attention his right not to disclose enial that would properly be the subject of a
claim for legal professional privilege. In givinitg decision the tribunal said that it did not

accept that the appellant had been truthful abaitclaims to be a Christian and did not
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accept, on the evidence before it, that he was Bema@l as he claimed.

This raised the issue as to whether the commonnaaunity from being required to
disclose matters to which legal professional pewmy# attached, or the common law
requirements of procedural fairness, required iberal to inform or warn the appellant that
he did not have to answer the tribunal’s questisiéch might elicit the content of his

confidential communications with his solicitor.

FACTUAL HISTORY

The appellant is a citizen of Egypt who arrivedAmstralia in November 2004. He
made two claims. First, he claimed to fear persesiecause of his membership of a social
group in Egypt, namely that of homosexual men.o8dly, he claimed to fear persecution on
the ground of his religion from persons in Egyptowbarnt of his spiritual orientation away

from Islam and towards western Christianity as ée@ived it.

In July 2005 a delegate of the minister refusedyrtant a protection visa to the
appellant. He then applied for a review of thatisien to the tribunal. The tribunal affirmed

the delegate’s decision, making the adverse cidglibndings referred to above.

At the hearing before the tribunal, the appellgane evidence pursuant to ss 425(1)
and 427(1) of théMigration Act 1958(Cth). In the course of the hearing an exchangék t
place between the tribunal member and the appeillaith Lander J has set out at [8] above.

The minister accepted that before the tribunakdgke question ‘What did you talk
to him about?’ there had been no waiver of legafgssional privilege by the appellant. That
acceptance was correct. While the appellant hauhteered that he had had a meeting with
the solicitor, his account of the conversation wagxclude subject matters as having been
discussed, rather than to include what he in facke about with the solicitor. Hence, it may

have been natural for the tribunal to pose questsaeking to elicit that very subject matter.

The Federal Magistrate found that the conversatith the solicitor was privileged
and that the appellant would have been entitled;mahswer questions about it. That finding

was not the subject of any challenge by the ministe
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STATUTORY FRAMEWORK

The tribunal was obliged to review the delegat#egision pursuant to its function
under s 414(1) of the Act. The tribunal was reeqlirin carrying out its functions, ‘... to
pursue the objective of providing a mechanism ofiene that is fair, just, economical,
informal and quick’ (s 420(1)). In addition, thétnal in reviewing a decision is not bound
by technicalities, legal forms or rules of evideraed ‘must act according to substantial
justice and the merits of the case’ (s 420(2)(a) ém). These provisions of s 420 are
facultative, not restrictive. They do not amoumiatrequirement that the tribunal observe a
particular procedure in undertaking the review afegision: Minister for Immigration and
Multicultural Affairs v Esheti{1999) 197 CLR 611 at 628-629 [46]-[51] per Gleesh) and
McHugh J, 642-644 [108]-[109] per Gummow J, 659g[Llper Hayne J and 668 [179] per
Callinan J.

Next, Div 4 of Pt 7 of the Act commences with 2B2which relevantly provides:

‘(1) This Division is taken to be an exhaustivatesnent of the
requirements of the natural justice hearing rulerélation to
the matters it deals with.’

The tribunal had to invite an applicant for reviewappear before it to give evidence
and present arguments relating to the issues @uisirelation to the decision under review in
circumstances, such as the present, where it cenesidhat it could not decide the review in
his favour on the basis of the material before #25(1) and (2)). When an applicant accepts
an invitation to give evidence pursuant to s 425t the purpose of a review of the decision,

the tribunal may take the evidence on oath orratition pursuant to s 427(1)(a).

By s 433(1) (which is in Div 6 of Pt 7) a persqgpaaring before the tribunal to give
evidence must not, when required under s 427 eithetake an oath or to make an
affirmation, refuse or fail to comply with that rdgement or refuse or fail to answer a
guestion the person was required to answer byrthentl. A failure to comply with the
obligation in s 433(1) is a criminal offence ofistrliability punishable on conviction by
imprisonment for six months. Importantly, the ghlion to answer imposed by s 433(1)
does not apply ‘... if the person has a reasonaldasex (s 433(1A)). Thus, the power of the
tribunal to require, and the obligation of, a perso give evidence or to answer questions is
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gualified by the right of a person to refuse ol tai do so if he or she has a reasonable

excuse.

ARGUMENTS ON APPEAL

The appellant argued that the tribunal exceedgduitisdiction and committed a
jurisdictional error by enquiring into the subjenttter of the appellant’'s conversation with
the solicitor. He argued that because legal psudesl privilege was not merely a rule of
substantive law but was an important common lavatrgy, perhaps, more accurately, an
important common law immunityThe Daniels Corporation International Pty Ltd v
Australian Competition and Consumer Commisgia002) 213 CLR 543 at 553 [11] per
Gleeson CJ, Gaudron, Gummow and Hayne JJ), Div Btof of the Act should not be

construed as abrogating it.

The appellant argued that the tribunal should heamed or informed the appellant

of his right to legal professional privilege either

as a matter of substantive law derived from theneaof the privilege; or

as an incident of procedural fairness.

The appellant also argued that the tribunal actezkcess of its powers in asking the
appellant to divulge communications with his sadiciwhich were the subject of legal
professional privilege.

The minister responded that s 422B precludednediaipon any notion of procedural
fairness operating to require the tribunal to eiserds jurisdiction in the way for which the
appellant contended. The minister relied upondinasions of the Full Court iklinister for
Immigration and Multicultural and Indigenous Affaiv Lat(2006) 151 FCR 214 at 225 [66],
[2006] FCAFC 61 an&ZClJ v Minister for Immigratiof2006] FCAFC 62. They held that
the purpose of s 422B and its analogues in themastto provide comprehensive procedural
codes which contained detailed provisions for pdocal fairness but which excluded the
common law natural justice hearing rule. No amlan was made to challenge the

correctness of those decisions.
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CONSIDERATION

A jurisdictional error will occur because thereshbeen a failure to discharge
‘imperative duties or to observe inviolable limitats or restraints’ Rlaintiff S157/2002 v
Commonwealti{2003) 211 CLR 476 at 506 [76] per Gaudron, McHuGmmow, Kirby
and Hayne JJ).

Here, s 433(1A) expressly preserves the right pé@on to refuse or fail to answer a
guestion which the tribunal requires to be answeirdee or she has a reasonable excuse.
Such an excuse would exist, inter alia, becauseutiseier might either reveal matter that is
the subject of a proper claim for legal professiqgmavilege or a proper claim against self
incrimination. It follows that the Act recognisadimitation on the power of the tribunal to
require the question to be answered. The firsteigs whether the important common law
immunity of a person from being compellable, by ¢éxercise of executive or judicial power,
to reveal what is protected by legal professiomalilpge, as recognised in s 433(1A), is an
inviolable limitation or restraint or imposes anpenative duty on the exercise of jurisdiction

by the tribunal.

One of the purposes of legal professional privlegas described by Deane J in
Carter v Northmore Hale Davy & LeaK&995) 183 CLR 121 at 133 as playing an essential
role in protecting and preserving the rights, digrand freedom of the ordinary citizen,
particularly the weak, the unintelligent and thinibrmed, under the law (see too per
McHugh J at 161; see al8aker v Campbel1983) 153 CLR 52 at 89 per Murphy J, 94-95
per Wilson J, 116-117 per Deane J and 131 per DawsoDawson J saiBéker153 CLR
at 131):

‘It is clear to my mind that the power to compek tHisclosure in an

administrative inquiry of professional confidendssas likely to destroy the

freedom of communication, which the law seeks tiept, between legal

adviser and client as effectively as would compylsdisclosure of those
confidences in judicial proceedings.’

The privilege against self-incrimination operates little differently to legal
professional privilege. ISorby v The Commonwealfh983) 152 CLR 281 at 289 Gibbs CJ
said that the mere fact that a withess swore thaigtieved that the answer would incriminate

him was not sufficient to entitle a party calledeawitness to the privilege of silence. The
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court had to see from the circumstances of the aaddhe nature of the evidence which the
witness was called to give that there was a redderground to apprehend danger to the
witness from being compelled to answer (see todfsson, Wilson and Dawson JJ at 308-
309 and Brennan J at 320-32Ryneboard Pty Ltd v Trade Practices Commisgi®#83) 152
CLR 328 at 338-341 per Mason ACJ, Wilson and Dawshn352-353 per Brennan R v
Kempley[1944] ALR 249; (1944) 18 ALJ 118). Mason ACJjls§n and Dawson JJ said
that it was difficult to suppose the determinatasto whether a claim for privilege against
self-incrimination was correctly made would be keftan unqualified persofPyneboardl52
CLR at 340).

A claim for legal professional privilege is esiabkd differently to a claim for
privilege against self-incrimination, as Gibbs Cdiglanation shows. In general, a question
asking for disclosure of material which is legafiyofessionally privileged is on its face
objectionable and does not need the witness to dsimate or justify that the consequence of

an answer may be to reveal the privilege.

In Baker v Campbell1983) 153 CLR 52 at 89-90 per Murphy J, 97 pers@filJ, 118
per Deane J and 123, 131-132 per Dawson J, therityadpeld that the statutory power to
issue a search warrant under s 10 ofGhenes Act 1914Cth) should be construed in a way
which did not authorise the seizure of documentswvtoch legal professional privilege
attached and the claim for privilege was maintaindsé Deane J put iBagker153 CLR at
118), the statute should be construed so thatahecls warrant it authorised ‘... be read as
not referring to documents to which legal profesaloprivilege attaches’. And Dawson J
(with whose reasons Wilson J expressly concurrddatCLR at 97) said that:

‘... the power of search and seizure which the sedomfers in general terms

does not extend to documents to which legal profeskprivilege attaches.’
(Baker153 CLR at 123)

Murphy J, the other member of the majority, sali3(CLR at 89):

‘The individual should be able to seek and obtagal advice and legal

assistance for innocent purposes, without the féwat what has been

prepared solely for that advice or assistance magdarched or seized under
warrant.’

Each justice referred to the then recent decisiothe Supreme Court of Canada in
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Descoteaux v Mierzwinskl982] 1 SCR 860. Lamer J delivered the judgnuérnihe Court,
saying of a materially similar situation under an@dian statute ([1982] 1 SCR at 893):

‘Thus, the justice of the peace has no jurisdictionorder the seizure of
documents that would not be admissible in evidémamurt on the ground
that they are privileged (the rule of evidencekfdde authorizing a search of
a lawyer’s office for evidence of a crime, theigesof the peace should refuse
to issue the warrant unless he is satisfied thairdghis no reasonable
alternative to the search, or he will be exceedimg jurisdiction (the
substantive rule). When issuing the warrant, tarcle for evidence or other
things, he must in any event attach terms of ei@ct the warrant designed
to protect the right to confidentiality of the la@ns clients as much as
possible.’

The substantive rule laid down Descoteau1982] 1 SCR 860 was described in
Ministry of Correctional Services v GoodR006] 2 SCR 32 at [15] by Rothstein J delivering
the judgment of the Court as being one in whichudgg must not interfere with the
confidentiality of communications between solicitord client except to the extent absolutely
necessary in order to achieve the ends soughtebgrtabling legislation.

In Commissioner of Australian Federal Police v Propé&itiance Pty Ltd1997) 188
CLR 501 at 537 Gaudron J said tBatker153 CLR 52 held that s 10 of tkizimes Act 1914
(Cth) did not authorise seizure of documents toctvhegal professional privilege attached.
But Gummow J said thaaker 153 CLR 52 did not decide that the warrant wasarig
degree, invalidPropend188 CLR at 567).

The appellant argued that the tribunal’s powequestion applicants for review was
constrained by considerations similar to those Wwhiee Courts have applied to limit the
exercise of statutory powers to issue search wrram cases where the warrant seeks

material for which a valid claim for legal professal privilege could be made.

In Arno v Forsyth(1986) 9 FCR 576, Fox J said that a justice ofptbace asked to
issue a search warrant under s 10 ofGhienes Act 1914Cth), in its then form, would not
‘... knowingly issue a warrant if it were plain oretimaterial submitted [to the justice] that
the things sought were the subject of legal pridess privilege’ @Arno 9 FCR at 579).
Lockhart J said that it would be contrary to thasaning of the majority iBaker 153 CLR

52 for this Court to hold that it is only at thege of execution of the search warrant that
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guestions of legal professional privilege requicssideration Arno 9 FCR at 587). He

pointed out that the actual question answered &yiburt inBaker153 CLR at 133 was:

‘Question:  In the event that legal professionalvpege attaches to and is
maintained in respect of the documents held byfithe can
those documents be properly made the subject ofaszcls
warrant issued under s 10 of the Crimes Act?

Answer: No.’

Lockhart J said that s 10 of tlérimes Act 1914Cth) had to be considered as
excluding from the ‘things’ which it authorised be inspected or seized, documents whose
confidentiality would be protected in the courts the doctrine of legal professional
privilege. He said that:

‘A qualitative bar is attached to documents covepgdthat privilege falling

within the scope of s 10. The protection affordgdhe common law rule of

immunity recognised iBaker v Campbelivould be set at nought or at least

seriously eroded if justices were able to pay rgard to the question of legal
professional privilege and leave it to be deterrdiselely in connection with

the later processes of search and seizure. Thpgsiton that the warrant

should issue without any consideration being giverthe justice of the peace

to the question of professional privilege and ttmet privilege question should

only be dealt with later by litigation or otherwisgguntenable.’(Arno 9 FCR
at 587-588)

Jackson J also referred to the form of the questiosswered by the High Court in
Baker153 CLR at 133. He suggested that by using thelsv@and is maintained’ in relation
to the privilege, the Court was dealing only witte tposition at the time of the attempted
seizure and not at the time of the grant of theravdarArno 9 FCR at 597). He did not think
that the lawfulness of the grant of a warrant veabe determined simply by the fact that the
description of a document in the warrant would rafynindicate that legal professional
privilege attached to it. Rather, Jackson J cameiil that circumstances outside the warrant
itself were relevant to this question, includingetier there was any suggestion that the
document had lost its status of being subjectdallprofessional privilege. He indicated that
if there were no issue that legal professionalilege continued to attach to the document
where its grant was sought, the warrant would beé ibassued Arno 9 FCR at 597).
Jackson J referred to what Beaumont J had helRtewer v Castles (No J1984) 52 ALR

577 at 583 that a justice had no power to includa search warrant a class of documents
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described as ‘opinions of counsel’ where there masuggestion in the material that legal

professional privilege in that class had been lost.

In Heydon JD,Cross on Evidenc(a?th Aust ed., Butterworths, 2004) at [25250] the
learned Australian editor (Heydon J) observed Wiaat Lockhart J had said was doubtless
prudent but it was not always clear that questionprivilege would arise because it was
possible that the client would waive the privilegeéhe learned author continued that it would
only be an extraordinary case, amounting to an elmispower, which would justify the
treating of a warrant as a nullity for failure dfetissuing justice to have regard to the
possibility of privilege. But he continued thatany case where no qualification was made,

there was an implicit limit on the power of seizure

Here, the tribunal’'s questions sought the rewatatof the subject matter of
discussions between the appellant client and Hisiteo in relation to legal advice. Of
course, it was possible that what was discussed moayhave been capable of being the
subject of a claim for legal professional privileggut the only apparent relevance or purpose
of the questioning, set out above, was to eliciattad been said between the appellant and
the solicitor about the appellant’s claim or bdersa claim for a visa. Thus, the tribunal was
using its powers to seek from the appellant what Megally professionally privileged.

In Coco v The Quee(l994) 179 CLR 427 at 437-438 Mason CJ, Brennaud@n
and McHugh JJ held that the Courts should not isgatthe legislature an intention to
interfere with fundamental rights unless the Partat makes that intention unmistakably
clear. They said that such an intention coulddwealed by implication. There is a clear and
unmistakable intention that a witness before thmuiral, including an applicant for review,
may have a reasonable excuse for failing or refusinanswer a question which is afforded
protection in s 433(1A). The tribunal’'s powers andhe Act to ask questions and take
evidence do not authorise it to override the comrfaam immunity of legal professional
privilege or the common law right to refuse to aeswjuestions that might tend to

incriminate the person giving the answers.

Here, the question for decision is whether thieuttal was authorised by the Act to
ask the question ‘What did you talk to him abowtft the subsequent questions exploring
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the conversation between the appellant and hisdawinClough v Leahy1904) 2 CLR 139
at 156, Griffith CJ (Barton and O’Connor JJ conity) said:

‘Nor can the Crown enforce the answering of a goesby an individual,
unless some law confers the authority to do so.’

Griffith CJ also said that the liberty of anotloamn only be interfered with according
to law, but subject to that limitation every persmtluding the Crown, can make any inquiry
he or she choose€lpugh2 CLR at 157). And he continued:

‘It is not unlawful for me to make the most imp®etit inquiry into my
neighbour’s affairs. It is very undesirable, buisi not unlawful.’

He pointed out that there was a difference betveelamvful requirement that a witness
give evidence to a Royal Commission where the w&r®ad no reasonable excuse to refuse
to be sworn and, if having been sworn, the witriess refused without reasonable excuse to
answer questions put to hil@lpugh2 CLR at 162-163).

The search warrant cases show that an unreasamablef a statutory power to search
for and seize material to which legal professiopavilege attaches may be outside the
statutory authorisation. So, #IMA Accounting Pty Ltd v Commissioner of Taxa{id804)
139 FCR 537 at 544 [27] Spender, Madgwick and Het&m JJ said that the exercise of the
power of the Commissioner of Taxation to authoasearch and seizure of documents under
s 263 of thdncome Tax Assessment A8B6 (Cth) was impressed with an obligation on the
officers conducting the search to do so ‘in a reabte fashion’. They said that whether or
not the officers were acting reasonably dependexh upe circumstances of the case, and
followed a decision of the English Court of AppeaReynolds v Commissioner of Police of
the Metropolis[1985] QB 881 in which their Lordships identifietie question of the
reasonableness with which the power granted bytstatas exercised (see eg per Waller LJ
at 889, Slade LJ at 895-896 and Purchase LJ a908p-

In IMA Accountindl39 FCR at 542-543 [16] the Court said that thesastablished
three board propositions concerning the conduc skarch and seizure under a statutory
power. First, the person exercising the powergarch and seize is only entitled to seize
those documents which he or she is authorisedize bg the relevant power. Secondly, the

search and seizure must be reasonably carriecandtthirdly, the repository of the power
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must do no more than is reasonably necessary igdyshimself or herself that he or she has
the documents which he or she is entitled to selzeey approved what Doyle CJ had said in
Question of Law Reservgtllo 1 of 1998)1998) 70 SASR 281, saying (139 FCR at 542
[12]):
‘12] Doyle CJ said (at 296) that a statutory powty search and seize
which is “expressed in general terms” only authedsa search or
seizure that “is reasonable in all of the circumstas”. This would

require a reasonable opportunity for legal professl privilege to be
claimed. He went on to say at 297:

“... there is no principle that powers under a gealesearch
warrant are exercised unlawfully and ineffectivelyerely
because they are not exercised reasonably.”

and:

“... such a principle cannot be used to supportandusion
that failure to allow a reasonable opportunity fdegal
professional privilege to be claimed means that poever is
exercised invalidly.”

That is, the condition imposed on the person egmgithe statutory
power to enable legal professional privilege to blaimed is a

condition which relates to the manner in which slearch and seizure
is conducted. This is the only aspect of the seanthseizure which is
subject to the limitation. We agree with this view.

The Full Court recognised that the purpose ofllpgatessional privilege was to keep
secret communications between a lawyer and hiepoclent (139 FCR at 542 [13]). The
Minister's case founders at the first propositinamely that the tribunal had no authority, in
the circumstances, to probe into the appellantimanications with his solicitor. No
occasion to exercise any power to ask such queskiad arisen. It is not necessary to go to

the second or third propositions as to the exeadissy power to inquire.

It is well established that proceedings in thbumal are inquisitorial in their general
nature §ZBEL v Minister for Immigration and Multiculturahd Indigenous Affair§2006)
231 ALR 592 at 601 [40] per Gleeson CJ, Kirby, Hay@Gallinan and Heydon JJ). But its
power to inquire is constrained by the purposet®ffunction of review (s 414) and the
principle that it exercise that power in a reasdématny. Legal professional privilege is an

important common law right which applies to prodegd in the tribunal, as s 433(1A)



159

160

161

162

-12 -

recognises. An impertinent inquiry by the tribusakking the disclosure of a communication
to which legal professional privilege attaches & authorised by the Act and is, thus,
unlawful. In the context in which the tribunal wagiestioning the appellant, it is
understandable that its curiosity was engaged wieetold it about some issues he had not
discussed with his solicitor.

The existence of s 433(1A) recognises that theitkl may ask a question which it is
not entitled to require be answered. Thus, s 48Bitkelf does not make the asking of the
qguestion unlawful, but excepts the witness from dihéinary consequence of a refusal or
failure to answer. But, just as a statutory poteessue a search warrant does not permit the
warrant to be issued where it seeks what is un@alypprivileged, so here, the power of the
tribunal conferred by the Act did not extend toiagkhe appellant to disclose what he talked

to his solicitor about concerning his application & visa.

If this be wrong, | am of opinion that the triblirtad not proceed in a reasonable
fashion in its questioning. This is because it mid take any step to advise the appellant to
the effect that s 433(1A) entitled him to refuseamswer or to otherwise maintain his
privilege. Curiosity in a tribunal member aboug ttontent of communications protected by
legal professional privilege does not provide asogable basis for asking about that subject
matter, anymore than in the analogous position pfsdce who is asked to issue a search
warrant for counsel’s opinions when there is nso@ato question that they are privileged
(Brewer52 ALR at 583).

The Minister did not advance any argument whidtified the use of any power of
the tribunal in the circumstances to ask the sesfeguestions which sought and obtained
revelation of the appellant’'s legally professiopagirivileged discussions with his solicitor.
This is not a case where there was a suggestidnthibaprivilege would not be capable
properly of being claimed. | am of opinion thagh was an inviolable limitation or restraint
on the tribunal’s power to ask questions in itauisgion, so that here, by doing what it did, it
committed a jurisdictional erroPlaintiff S157211 CLR at 506 [76].

Apart from understandable human curiosity in thieuhal in the present case, there
was no basis for asking the questions of the agmtedixcept to discover what was privileged.

The statute did not authorise the inquiry in exptesms.
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By exceeding its powers in asking and pursuingstioes to elicit the content of the
appellant's conversation with his solicitor whichasvthe subject of legal professional
privilege, the tribunal committed a jurisdictionatror. It failed to give the appellant a
hearing according to law (cfCoco(1994) 179 CLR 427;0usley v The Quegii1997) 192
CLR 69 at 101 where McHugh J said that the issut@fwarrant in the former case was a
jurisdictional error; SAAP v Minister for Immigration and Multiculturalnd Indigenous
Affairs (2005) 215 ALR 162 at 183-185 [79]-[84] per McHugh203 [174] per Kirby J, 212
[211] per Hayne JSZBEL231 ALR at 598 [25]).

WAS PRIVILEGE WAIVED?

The appellant argued that the secrecy of privdlegemmunications would be lost
invalidly or unfairly if the power of the tribundb inquire into an applicant for review’s
claims were not limited by a requirement that form the applicant for review or witness of
the right to claim legal professional privilege agigte a reasonable opportunity for such a
claim to be made. The Minister retorted that tphpliaant for review or witness always has
an opportunity to claim the privilege following tlasking of the question even if he or she is

not informed of it.

The Minister argued that whether or not the trddumad power to ask the questions,
by answering them, the appellant had waived angllpgofessional privilege. Ordinarily,
where a person is entitled to a privilege, suclegal professional privilege, they must claim
it when disclosure is sought from them: see WigndH, Wigmore on Evidence
(McNaughton revision, Little Brown & Co, 1961), V8l 82321; see also §82196; 82269
(where Wigmore explains the old practice, whenramiminating fact is inquired about, of a
judge or other presiding official warning a witndssng able to exercise the privilege against
self-incrimination), s 132 of th&vidence Act 199%Cth); Cross on Evidence[25020],
[25250]; see also McNicol SR,aw of Privilege (Law Book Co, 1992) at 56-59. And, in
Commissioner of Taxation v Citibank Limitét989) 20 FCR 403 at 416 Bowen CJ and
Fisher J said that the power of the Commissiondeus 263 of théncome Tax Assessment
Act 1936(Cth) to search and make copies of documents gdhmeilread as not referring to
documents to which legal professional privilegaetes, applying what Deane J had said in
Baker153 CLR 52; see ta@éMA Accountindl39 FCR at 540 [5].
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As the Full Court emphasised in its second and iopositions iIMA Accounting
139 FCR at 542-543 [16] the exercise of the stayupower (whether or not questions were
authorised in the first place) had to be reasonablyied out and the tribunal had to do no
more than was necessary to satisfy itself thaas entitled to proceed as it did. The tribunal
did not inform the appellant of his right to clailegal professional privilege before he
answered the questions. The appellant had theeeige that he was being interrogated by
the tribunal in the context (s&BEL231 ALR at 600-601 [35]-[38], [40]) that:

he had been informed that this was his opportutatygive evidence and present
arguments under s 425, where the tribunal, atgbett, had not been able to

decide the review on the basis of the material thefore it;

the tribunal member was the official under Austmaliaw who had power to decide

the review in the appellant’s favour;
the tribunal had power and a good basis to askulkestions;

he had no reason not to answer the questions.

In cases involving search warrants the courts Ipdaeed conditions on the ability of
the officials executing a valid warrant to obtasearch for and use documents where no
reasonable opportunity to make a claim for legafgssional privilege was afforded to the
person whose privileged documents were seizedudh cases, the whole procedure usually
involves persons who are Australian citizens wholdde expected to have some idea of
their rights under domestic law. In this contemgst Australians whose premises are visited
by persons claiming authority to enter and searchlavthink of calling their solicitor to seek

advice.

An applicant for review of a claim for a protectiwisa is in a position, in practical
terms, where they would have much less idea of \agat rights they may have. Most will
not even speak English. And, apart perhaps fraongept that this country is a democracy
with independent courts and other state institstiaghey will not have any idea or intuition
that an official in the position of the tribunal uld not be acting within his or her legal
powers in asking questions or that they had a laght to refuse to answer on the ground of
legal professional privilege. The tribunal, on titeer hand, could be expected to understand
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that s 433(1A) of the Act operated to preserveiti@ortant common law right of applicants

for review and witnesses to legal professionalifage.

In that situation, a reasonable exercise of themnal's power to question an applicant
for review or a witness about communications foiolvbhe or she could make a claim for
legal professional privilege would require the wnlal to ask whether the applicant for review
or witness:

wanted to obtain legal advice before answeringjthesstion; or

was aware of his or her right to claim that thejsctowas privileged.

And, a case like the present is unlike the searahrant cases where the courts can
order return of the privileged material or refuseallow its use in evidence. Here, the
tribunal can use the answer(s) revealing privileggmimunications in arriving at its decision.
The tribunal had no procedure for enabling the Bgpieto claim legal professional privilege.
The Minister characterises this absence of proeediself as a question of procedural
fairness to which s 422B applies. But s 433(1A)ascontained in Div 4 of Pt 7, yet | am of
opinion that by implication it gives recognition tiee substantive, not procedural, common
law right of legal professional privilege. The Falvexcuse not to answer questions, and,
indeed, the obligation under s 433(1) to answemth&re not part of the fair hearing rule.
Rather they are incidents of obligations and righft@applicants for review and witnesses
imposed by the Act. The partial exclusion of tlag hearing rule by s 422B would not
permit the tribunal to use torture to interrogateagpplicant for review or a witness giving
evidence before it. No doubt torture would be Hnierk of an unfair hearing, but its use

would be a substantive, not procedural, excesseopower of the tribunal to review.

The Minister pointed out that iMann v Carnell(1999) 201 CLR 1 at 13 [29],
Gleeson CJ, Gaudron, Gummow and Callinan JJ satdathimplied waiver occurred when
particular conduct was inconsistent with the maatee of a confidentiality which the
privilege is intended to protect. If an intentibaat of disclosure was inconsistent with the
maintenance of the confidentiality of the commutiarg the Court may, where
considerations of fairness suggest this coursel thalt a waiver occurrecarnell 201 CLR
at 13 [29]).
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There are no considerations of fairness here wiighld suggest that the appellant
intentionally waived any privilege in his commurtioas with his solicitor. To the contrary,
he was the subject of questioning by a governmgiciad, the tribunal member, in respect of
his claim for refugee status. The questions wersgthed by the official to elicit what he had
told his solicitor. He was not made aware of labts. This is far from any consideration of

fairness dictating a conclusion that the appeleat waived his rights.

The tribunal member, the appellant and his migratigent all appear to have been
unaware of the entittement of the appellant to ta&mthe confidence which is guarded and
recognised by the immunity afforded by legal prefesal privilege. The Federal Magistrate
decided that the appellant’s migration agent shbakke warned him that he had the right not
to disclose the contents of his conversation with golicitor ([2006] FMCA 1417 at [35]).
The minister conceded that the migration agentneadegally trained. Nor, apparently, was
the tribunal member. The minister does not seegufaport this reasoning of the Federal

Magistrate. It clearly is wrong.

| am of opinion that the appellant did not waivs legal professional privilege in

what he discussed with his solicitor.

DID S 422B EXCLUDE THE DUTY, IF ANY, TO WARN OF THE PRIVILEGE?

If the above view is wrong, the next question isether the tribunal exceeded its
jurisdiction in asking the questions which probkd privilege in circumstances where there
was no basis for suggesting that the privilege ditlter been waived or was colourable (in

the sense of being resorted to in order to corecé&aud, abuse of power or crime).

In Bercove v Hermes (No 8)983) 51 ALR 109 at 117-118 Bowen CJ, Lockhad an
Beaumont JJ discussed an argument that it wasacyrit the rules of natural justice for an
administrative body to admit or rely on evidenceegi in circumstances when the body
lacked the power to compel an answer to questioatsnight tend to incriminate the person
giving the evidence. The person who gave the ecelen that case appeared to have been
unaware of his right to claim the privilege agaissif-incrimination but there was no
evidence of his actual position since he did nee@vidence. The Full Court approved a
statement made by Davies J v McDonald(1983) 58 ALR 471 at 483, that in such
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circumstances in the absence of an objection,xbeutive body is not bound to disallow the
guestion even if, to its knowledge, the answer teag to incriminate the witness. Davies J
had said that it was for the witness to take theatlon in his answer and that by doing so the
objection served as an answer to the quest®rcove51 ALR at 117). The Full Court
inferred that the person entitled to claim the ifgge against self-incrimination, because he
always maintained his innocence, may well not habjected to the question had he been
aware of his right. They therefore held that tlane had not been established.

In R v Clyne(1985) 2 NSWLR 740 at 748 Street CJ (with whom sSland
Samuels JJA agreed) said that protection from ualagr unfair acts can be recognised as
extending, in appropriate cases, to protection faedouse of the process of the Court in which
incriminating evidence has been obtained. He drem what had been said Bunning v
Cross(1978) 141 CLR 54 at 72 as to the power of a ctureject evidence that had been
unlawfully or unfairly obtained. Street CJ applige decision of the Privy Council R v
Coote(1873) LR 4 PC 599 at 607-608 in which their Ldvigs had held that evidence given
by a withness was ordinarily admissible even thoitghhay be incriminating, unless the
witness had claimed privilege on the ground of dvw self-incrimination and had been
denied the privilege by the presiding judicial offi. He held that the mere fact that a
witness, in the witness box, is ordinarily obligedanswer questions does not, of itself, make
those answers involuntary in the sense requisiteake them inadmissible in later criminal
proceedings. Importantly, their Lordships had f@idoteLR 4 PC at 607):

‘... It is obvious that to institute an inquiry inaacase as to the extent of the

Prisoner’s knowledge of law, and to speculate weetii he had known more,

he would or would not have refused to answer certpiestions, would be to

involve a plain rule in endless confusion. Theardships see no reason to

introduce, with reference to this subject, an exoepto the rule, recognised
as essential to the administration of the Crimihalv, “ignorantia juris non

excusat.

Such a view of the law in proceedings before theibal may be capable of resulting
in unfairness to applicants for review. As notdxb\ae, almost all persons who appear as
applicants for review are unlikely to have any kiexige of the common law system or of
this country’s laws in relation to legal professabmprivilege or the privilege against self-
incrimination. The tribunal’s functions are inqtosial. It possesses substantial powers with

which to pursue its functions.
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A member of the tribunal needs no legal qualifaratin order to perform their
functions. It would not be unreasonable to expleat members be aware of some limits on
their rights to ask or require to be answered goest because of the existence of s 433(1A)
of the Act. Moreover, the search warrant casesvdhat it may be an unlawful, and thus
invalid, use of the power to issue a warrant ifgtgpose is to ascertain what could only be
privileged material. That may be so where themisssue that privilege had been waived or
that an exception existed such as the use of thiege to further an illegal purpose:
Attorney-General (NT) v Kearney1985) 158 CLR 500 at 515-516 per Gibbs CJ.
Compulsory powers of questioning ought not be wed basis to engage in a mere fishing
inquiry upon a hope to build up a case when thereoi information to warrant itin Re
Maundy Gregory; Ex parte Nortdi935] Ch 66 at 73 per Lord Hanworth MR, with whom
Slesser and Romer LJJ agreed; nor should procegskes Court be used for this purpose:
Associated Dominions Assurance Society Pty Ltdhw Fairfax & Sons Pty Ltd1952) 72
WN (NSW) 250 at 254 per Owen J, Street CJ and Helragreeing.

The appellant gave no evidence beftine Federal Magistrates Court as to his
understanding or what he would have done if awéit@soright, if any, to legal professional
privilege. The failure of the appellant to givestlevidence suggests that any denial of the
right to procedural fairness in this case madeifferdnce to how he would have acted: cf:
Applicant NAFF of 2002 v Minister for Immigratiomé Multicultural and Indigenous
Affairs (2004) 221 CLR 1 at 12 [34] per McHugh, Gummowilli@an and Heydon JJ.

If the tribunal had power in the circumstancescdbsed above to ask the questions,
then any denial of procedural fairness that mayehascurred because of the abuse of its

procedure is not immunised necessarily by s 422B.

The appellant argued that procedural fairnessimedjuhe tribunal to give a warning
to him of his right to claim legal privilege andetikonsequence of it being lost (referring to
the dissenting judgment of Hampel JAhitt v Sullivan[1988] VR 621 at 660). In that case
the majority of the Full Court of the Supreme Cafr¥/ictoria followed the view of Fox J in
Arno 9 FCR 576 that there was no need to include orfabe of a warrant a reference to
legal professional privilegeA(litt [1988] VR at 630, 642; see alSaunders v Australian
Federal Police Commission¢t998) 52 ALD 484 at 493-494 per French J).
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Under the common law rules of natural justice mocpdural fairness the appellant
could entertain a legitimate expectation that thkbubhal would adopt a fair procedure,
including one which respected and ensured thetefeeexercise of his rights to protect any
legitimate claim for legal professional privilegé&nnetts v McCani(1990) 170 CLR 596 at
599 per Mason CJ, Deane and McHugh JJ. Howevdg28 is intended to restrict the
operation of this common law expectation. It isaclenough that s 422B(2) contemplates
that provisions of the Act outside Div 4 of Pt 7fapas they apply to hearings, can affect the
common law requirements of natural justice in fefato certain topics. So too, s 433(1A) is
intended to operate in respect of any hearing cctiedun accordance with Div 4 of Pt 7.

And, inKioa v Wes{(1985) 159 CLR 550 at 585 Mason J pointed odit tthea notion
of procedural fairness included a requirement @ahstatutory power be exercised fairly:

‘i.e., in accordance with procedures that are ferthe individual considered

in the light of the statutory requirements, theerests of the individual and

the interests and purposes, whether public or peyvahich the statute seeks

to advance or protect or permits to be taken intwaaunt as legitimate
considerations: cfSalemi[No 2] (1977) 137 CLR at 451 per Jacobs J.'.

In cases of libel, where the publication of thetteracomplained of was a criminal
offence, courts of common law held that interrogatowould not be allowed on the question
of publication because it was clear that the dedahdould be able to claim the privilege and
that the purpose of asking the interrogatory wasdee the claim made in the affidavit

verifying the answers.

In Tupling v Ward(1861) 6 H&N 749 at 753 Martin B (giving the judgnt of the
Court of Exchequer) said that in cases of that:kind

‘... it would be unfair to submit questions whichaatp is clearly not bound

to answer; the object being either to compel honaswer when not bound,

or to refuse, and so create a prejudice against. hWie therefore think that
these interrogatories ought not to be allowed.’

This line of authority was followed by the Court Gommon Pleas, Bovill CJ,
Keating and Byles JJ iBdmunds v Greenwodd868) LR 4 CP 70 at 74-75. And, as Lord
Wilberforce recognised iRank Film Distributors Ltd v Video Information Cenf1982] AC

380 at 443F-H, it was necessary to fraArgon Piller orders (now search orders) in a way
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which enabled the person to whom the order waxtdideto avail himself or herself of the

privilege against self-incrimination. So, Reid v Howard1995) 184 CLR 1 at 17 Toohey,

Gaudron, McHugh and Gummow JJ held that it was heybe inherent power of a superior
court of record to compel self-incriminatory disslwes while fashioning orders to prevent
the use of the information thus obtained in anotioert, such as a criminal court.

There is nothing in the scheme of Div 4, when re@t s 433(1A), which requires
the tribunal to take any step to draw to the wisfeesr applicant for review’s attention his or
her right to claim legal professional privilege riespect of any question or subject matter.
The tribunal’s obligation to afford procedural faéss to an applicant for review whose case
cannot be determined in his or her favour on thpepa to attend a hearing and give
evidence, is set out in s 425. And an applicantrdéeiew can, but does not have to, reveal

matter that is the subject of a valid claim fordegrofessional privilege.

These considerations point to a harsh operatios 422B, but they cannot deny its
efficacy to exclude common law elements of a fagcedure. However, they reinforce that
in cases involving a rule of evidence, albeit orieth® foundations of liberty under the
common law, the Court has been wary of procedureshnvdo not adequately protect a
person’s right to the benefit of a privilege or wahiwould seek to cause the person
embarrassment. After all, as Lord Eldon LC saihlago inShackell v Macaula{1825) LJ
Ch (OS) 27 at 39, a privilege, such as the priglagainst self-incrimination, is established
for the benefit, not of the witness, but of societpd if a question ought not to have been
asked, no inference ought to be drawn from a pedsatining to answer it. This suggests
that fairness is a governing question in proceddtes fairness of this kind which s 422B
would otherwise exclude, unless the tribunal exededts power and committed a
jurisdictional error in proceeding, as it did h¢see als&SZBEL v Ministerl32 ALR 592 at
598 [25]).

It follows that by force of s 422B, any common laaquirement of the rules of
procedural fairness that the tribunal may havetbadentify to the appellant, or refrain from
asking him questions that might reveal a claim légal professional privilege, has been
abrogated.
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DID THE JURISDICTIONAL ERROR MAKE A DIFFERENCE?

The minister also argued that, consistent Vitead v State Government Insurance
Commission(1986) 161 CLR 141 at 145-146 per Mason, WilsorenBan, Deane and
Dawson JJ, not every departure from the rules tfrabjustice would entitle the aggrieved
party to a new hearing, particularly where confaymvith the rules of natural justice would
make no difference to the result. He argued tkeatbse the tribunal did not refer expressly
to the subject matter of the revelation of the #ppés legal advice as a reason for rejecting
his claim, that the revelation made no differereéhie result. The minister contended that
the tribunal was obliged by s 430 of the Act tonitify what it considered to be its findings
on material questions of fact. He said that beedls tribunal did not, in terms, refer to the
subject matter of discussion between the appe#adt his solicitor, it did not regard that
discussion as materialMinister for Immigration and Multicultural Affairy Yusuf(2001)
206 CLR 323 at 345-346 [67]-[69] per McHugh, Gummand Hayne JJ.

However, the tribunal said that it had had redarthe evidence before it in rejecting
the appellant’s claims as to his homosexuality &@flistian inclinations. The evidence
included the discussion with the solicitor. ItléoVs that that evidence may have made a
difference to the result. It was evidence takerthgytribunal making a jurisdictional error.
There is no reason not to set such a decision gS8AP 215 ALR at 185 [84] per
Gummow J, 203 [174] per Kirby J, 212 [211] per Hay).

For these reasons | would allow the appeal. eagrith the orders proposed by
Lander J.

| certify that the preceding seventy-
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