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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1031 of 2009

ON APPEAL FROM THE FEDERAL COURT OF AUSTRALIA

BETWEEN: ZIN MON AYE
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

MIGRATION REVIEW TRIBUNAL
Second Respondent

MINISTER FOR FOREIGN AFFAIRS
Third Respondent

JUDGES: SPENDER, LANDER AND MCKERRACHER JJ
DATE OF ORDER: 11 JUNE 2010
WHERE MADE: ADELAIDE (HEARD IN SYDNEY)

THE COURT ORDERS THAT:

1. The appeal be dismissed.

2. The appellant pay the first and third responslerdsts.

Note: Settlement and entry of orders is dealt withOrder 36 of the Federal Court Rules.

The text of entered orders can be located usingrfaétdaw Search on the Court’s website.



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
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ON APPEAL FROM THE FEDERAL COURT OF AUSTRALIA

BETWEEN: ZIN MON AYE
Appsdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

MIGRATION REVIEW TRIBUNAL
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Third Respondent

JUDGES: SPENDER, LANDER AND MCKERRACHER JJ
DATE: 11 JUNE 2010
PLACE: ADELAIDE (HEARD IN SYDNEY)
REASONS FOR JUDGMENT
SPENDER J

| have had the benefit of reading in draft forne tteasons of judgment of both
Lander J and McKerracher J. | agree that the ambeauld be dismissed, and | agree also
with the reasons of Lander J for that conclusioith \wwne exception. | share the opinion of
McKerracher J that the decision made by the Minifie Foreign Affairs on 14 July 2008

was not justiciable.

On 14 July 2008, the Minister for Foreign Affaimade the following determination:

I, Stephen Smith, Minister for Foreign Affairs, éehine in accordance with
Migration Regulations 2.43, that Zin Mon Aye, datiebirth 26 March 1985, is a
person whose presence in Australia is, or wouldcbatrary to Australia’s foreign
policy interests.

On 24 October 2007, a financial sanctions list4&8 sanctioned individuals was
introduced. The travel restrictions targeted semembers of the Burmese regime and their
associates, including close family members. The ifisluded the appellant's father and
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mother, but did not include the appellant. In sud®ions prior to the making of the
determination on 14 July 2008, officers of the Dépant of Foreign Affairs and Trade
advised “our intention to compiling the sanctiois$ in October 2007 was to include spouses
and adult children of senior regime figures anditary officers in the scope of the

sanctions.”

That submission later said, “... since October 2G8#, sanctions policy has been
expanded to include children of regime figures, aedhave become aware of her presence

here.”

The submission had earlier noted that “as thedabfilthe next in line for the position
of Chief of Airforce, she fits within the definitoof those targeted by our sanctions.”

The submission said: “Now that we are aware ofptfesence of Ms Aye in Australia,
we have recommended that you (Mr Smith) exerciser yaiscretion of the Migration
Regulations to determine that she is a person whresence here is contrary to Australia’s

foreign policy interests.”

Lander J, at [108], expresses the view that:

The decision which the Minister for Foreign Affaimsade on 14 July 2008 did not

involve any policy considerations. It was a demisivhich implemented a previous

decision which had been made prior to 24 Octob@&72@hich was based upon

policy considerations. The decision which was madel4 July 2008 was whether

the previous decision should be extended to inclhdeppellant. In my opinion, the

decision of 14 July 2008 is justiciable becausdingctly affects the appellant by

depriving her of a right to continue to reside insftalia in accordance with the

terms of her existing visa. The decision doesheacbme non-justiciable because the
decision is made as a consequence of a previousiatewhich was made on policy

grounds. ...

| respectfully disagree.

The decision, on its proper characterisation, geffect to an assessment by the
Minister of where Australia’s foreign policy intests lay. The decision was simply that the
appellant was within a class of persons whose goatl presence in Australia was inimical to

Australia’s foreign policy interests. That is dipeal matter, and is not justiciable.
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It is not competent for a Court to enquire inte ttorrectness of the policy targeting
senior regime figures and military officers in Buntheir spouses and adult children, or the

merits or wisdom of that policy.

The essence of the appellant’'s complaint is thatpolicy should not apply to adult
children of senior Burmese regime figures, who ao¢ supporters of the regime. The

particulars of the appellant’'s complaints to thienairy judge included:

0] The foreign minister took into account an ienednt consideration, namely, that the

applicant is the daughter of someone subject totsars.

(i) The foreign minister failed to take into aceda relevant consideration, namely, the
fact that he did not have anything adverse whatsoagainst the applicant herself.

(i)  The foreign minister asked the wrong questiorthat he asked whether the applicant
was the child of a senior member of the Burmesanmegvhen he should have asked
whether the applicant, being a child of a seniominer of the Burmese regime,
associated herself with her father in support efrdgime by any of her actions or in
any other way supported the Burmese regime.

These contentions demonstrate that the appellaag seeking to challenge the
correctness of the content of the policy adoptedhieyExecutive, which involved sanctions

against Burmese Military Officers and their immeditamilies.

If the Executive, in wartime, made a decisionrtiein the nationals of countries with
which Australia was at war, that decision, in mynagn, could not be justiciable. A person
interned as a result of the application of thatqyolvould be able to challenge the decision to
intern, but only on the ground that the person waisa national of a country with which

Australia was at war.

Here, there was no suggestion that Zin Mon Aye ma@tsthe daughter of Brigadier
General Zin Yaw, and as such, was within the sanstpolicy of the Executive.

The decision of the Minister for Foreign Affair§ D4 July 2008 was the application

of foreign policy and was not justiciable.
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If, contrary to that view, the decision is jusaioie as Lander J concludes, the content
of the duty to accord procedural fairness was éohito making submissions as to whether
she was the daughter of Brigadier General Zin Yamd thus caught by the policy which
embraced the immediate family members of seniont&se officials.

That was never in issue, and the decision of 2008 was not therefore vitiated by

any denial of procedural justice.

| certify that the preceding seventeen
(17) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice

Spender.

Associate:

Dated: 11 June 2010
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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALESDISTRICT REGISTRY
GENERAL DIVISION NSD 1031 of 2009

ON APPEAL FROM THE FEDERAL COURT OF AUSTRALIA

BETWEEN: ZINMON AYE
Appdlant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

MIGRATION REVIEW TRIBUNAL
Second Respondent

MINISTER FOR FOREIGN AFFAIRS
Third Respondent

JUDGES: SPENDER, LANDER AND MCKERRACHER JJ
DATE: 11 JUNE 2010
PLACE: ADELAIDE (HEARD IN SYDNEY)
REASONS FOR JUDGMENT
LANDER J

This is an appeal from an order of a judge of tbaurt dismissing an application
brought by the appellant for the review of a deriginade by the Minister for Foreign Affairs
on 14 July 2008 and a decision of the Migration iB@vTribunal (the Tribunal) made on
4 February 2009. The proceeding was brought utieiedministrative Decisions (Judicial
Review) Act 1977 (Cth) (the ADJR Act) and s 39B of thldiciary Act 1903 (Cth) (the
Judiciary Act). The Tribunal had affirmed a dearsof a delegate of the first respondent to
cancel the appellant’s Student (Subclass 573) wisker s 116(1) of th®ligration Act 1958
(Cth) (the Act) on the ground that the Minister Fareign Affairs had determined on 14 July
2008 that the appellant was a person whose preserfagstralia is or would be contrary to

Australia’s foreign policy interests.

The appellant’s proceeding was commenced in tleraé Magistrates Court but was
transferred by Cameron FM to the Federal Courtudtralia.
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The appellant is a citizen of Myanmar. Her pasaeside in that country. Her father
is a Brigadier General in the Myanmar Air ForceheTappellant entered Australia on 19 July
2007 on a Student (Subclass 573) visa. On 15 A& she was granted a further Student
(Subclass 573) visa. She is studying for a Mastergee in Accountancy at the University
of Western Sydney. She said she was encouragemn® to Australia by her uncle,
Mr Chander Mohan Khanna, who is a permanent resigeAustralia. Prior to coming to
Australia she had completed a Bachelor of Arts elegnajoring in Business Administration
at the Yangon University of Distance Education anBachelor of Science (Engineering)
degree majoring in Biotechnology. She said she esimnged from her parents because of
her father’s association with the brutal Burmesktany dictatorship and because of a lack of

warmth in his personal relations with her.

Whilst in Australia she has worked part-time foc@npany which has offered her
full-time employment upon completion of her Mastelsgree. She is not in any way

dependent on her parents for any financial support.

On 24 October 2007 the then Minister for Foreigffaits issued a media release
which relevantly provided:

The Government has implemented bilateral finansahctions targeted against

members of the Burmese regime and their assocagsupporters, following the

announcement by the Prime Minister on 27 Septemi#@nancial sanctions have

been imposed against 418 individuals, including e of the State Peace and
Development Council, Cabinet Ministers and senititamy figures.

Australia’s bilateral financial measures have tiffece of prohibiting transactions
involving in the transfer of funds or payments by, the order of, or on behalf of
specified Burmese regime figures and supportetsonttithe specific approval of the
Reserve Bank of Australia (RBA). ...

Details of the sanctioned individuals are availadtleghe Reserve Bank of Australia
and Department of Foreign Affairs and Trade website

Apparently 418 Burmese individuals including thppellant’s parents were included

on that list.

In May 2008 it came to the attention of the offc®f the Department of Foreign
Affairs and Trade that the appellant was the daargbt a senior Burmese military officer,
Brigadier General Zin Yaw who was the CommandeMafgalardon Air Force Base in

Rangoon and next in line for the position of Chiéfthe Burmese Air Force. Brigadier
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General Zin Yaw was on the travel restrictions. liSthose officers recommended to the
Minister for Foreign Affairs to exercise his disttom to determine that the appellant’s

presence in Australia was contrary to Australiai®ign policy interests.

In that submission to the Minister for Foreign &#ff, the First Assistant Secretary
wrote:

4. Australia’s travel restrictions are targeted iagfasenior members of the
Burmese regime and their associates, includingedasily members. Now
that we are aware of Ms Aye’s presence in Austratiawould appear
inconsistent with our sanctions policy to allow herstay. We therefore
recommend that you (Mr Smith) exercise your disereunder regulation
2.43 of theMigration Regulations 1994 to issue a determination (attached) to
the effect that Ms Aye’s presence here is conttarnAustralia’s foreign
policy interests. Your determination would mand#te cancellation of

Ms Aye’s visa by DIAC. Given privacy concerns, y@ir Smith) would not
be able to discuss details of this individual’'secpablicly.

The Minister for Foreign Affairs declined to mattee suggested decision or sign the
determination until such time as the DepartmentHareign Affairs and Trade had reviewed
the operation and effectiveness of the Burma samgtiist which he requested be attended to

urgently.

Some time prior to 14 July 2008 the DepartmentHoreign Affairs and Trade made
a further submission to the Minister setting ow thistory of financial sanctions which had
been taken against Burma since 24 October 2005aidt

2. On 24 October 2007, the financial sanctidig of 418 sanctioned

individuals was introduced. The list includes members of 8RDC, Cabinet

Ministers and Deputy Ministers, senior military ioffrs, regime business associates,

and immediate family members (spouses and childsémhese people. The list is
publicly available on the DFAT and RBA websites.

It identified the numbers of individuals on thstlof 418 by way of category which
included, relevantly, 97 names of senior militafffoers at the rank of Brigadier General and
above in Burma’s Army, Navy and Air Force. The mugsion described the difficulties in
compiling such a list in Burma because of the se@eess of the Burmese regime and
military establishment. It recommended to the Igli@i for Foreign Affairs that he agree to a
review of the list by the end of October 2008. Tikeincluded family members, including
spouses and children. The Minister for Foreignak#f was advised that the list did not by
itself mean that anyone on the list was automayiceinned from travelling to Australia. He
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was advised the decision to prevent travel is &ypalecision that is to be made on a case by
case basis once the Government becomes aware asanpon the list having made a visa

application.

The Minister for Foreign Affairs was advised thied had the authority under the
Migration Regulations 1994 (Cth) (the Migration Regulations) to make a deteation that a
person’s presence in Australia would be contranpustralia’s foreign policy interests. He
was advised that such a determination is made undelic Interest Criterion (PIC4003(a))
or reg 2.43 of the Migration Regulations and resuft the Minister for Immigration and

Citizenship refusing or cancelling a visa as appat@. He was advised:

This system gives you (Mr Smith) the flexibility tonsider potentially controversial
visa applications on a case by case basis.

The Minister for Foreign Affairs was advised thafficers of the Department of
Foreign Affairs and Trade were not aware of theedppt's existence until May 2008
because she was not included on any list and here nherefore did not produce any

matches. The submission continued:

27. Our intention in compiling the sanctions list<October 2007 was to include
spouses and adult children of senior regime figaresmilitary officers in the scope
of the sanctions. Where we were aware of thesdyfamembers, they have been
listed. However, given the lack of information dBable to us on the Burmese
leadership, it is possible that many of our listedividuals, particularly the senior
military figures, have spouses and children notwmdo us. Zin Mon Aye is an
example of this.

28. Now that we are aware of the presence of Ms iAyAustralia, we have
recommended that you (Mr Smith) exercise your dison under theMigration
Regulations to determine that she is a person whose presesiee i contrary to
Australia’s foreign policy interests (submission-1I80). We advised that, as the
child of the next-in-line for the position of Chief Air Force, she fits within the
definition of those targeted by our sanctions. udhoyou agree to this
recommendation, her visa would be cancelled by Dx@ she would be listed on
MAL. We would also include her in the October son of the financial sanctions
list. She would have the right to review of theid®n to cancel her visa by both the
Migration Review Tribunal (MRT) and the courts.

29. In response to submission 08-1230, you (Mr Bnasked a further question
about whether consideration should be given tdabethat, from the visa recipient’s
point of view, there has been no material changthénfacts since October 2007.
While from Zin Mon Aye’s point of view her personercumstances may not have
changed, since October 2007 our sanctions policy een expanded to include
children of regime figures, and we have become awther presence here.
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31. We appreciate that Zin Mon Aye's case raisefficdit issues of
retrospectivity. If you (Mr Smith) do not agreeigsue a determination against Ms
Aye's presence in Australia, her visa status widl bnaffected. Under these
circumstances, we would not advise including hertlom financial sanctions list
because ... such a listing would create significafficdlties for the conduct of her
life here. The inclusion of her parents on thafficial sanctions list curtails their
ability to transfer funds to her in any case.

On 14 July 2008 the Minister for Foreign Affairsaided, despite what was called the
“retrospective aspects”, to make the determinatian had been recommended and sought by
the officers of the Department of Foreign AffainsdaTrade. He relevantly wrote on the
Ministerial Submission: “Recdn to intervene to a@neisa, despite retrospective aspects,
agreed. Determination signed and dated.” Theraé@ation which he signed was in the
following form:

I, Stephen Smith, Minister for Foreign Affairs, eéehine in accordance with

Migration Regulations 2.43, that Zin Mon Aye, datiebirth 26 March 1985, is a

person whose presence in Australia is, or wouldcbatrary to Australia’s foreign
policy interests.

On 1 August 2008 an officer of the New South Wdbeputy State Director of the
Department of Immigration and Citizenship wrotethe appellant advising her that it had
come to the Department’s attention that there migitgrounds for cancellation of the
appellant’s Student (Temporary) (Class TU) visab@ass 573) under s 116 of the Act,
because on 14 July 2008 the Minister for Foreigfaifg determined that the appellant was a
person whose presence in Australia is, or wouldcbetrary to Australia’s foreign policy

interests. A copy of the determination was proditiethe appellant with that letter.

The letter explained that the Australian Governimeaintained sanctions targeting
members of the Burmese regime and their assocatgssupporters. Those sanctions, she
was told, include financial sanctions against dpetipersons on Australia’s financial
sanctions list including travel restrictions. Shkas told that her parents, Brigadier General
Zin Yaw and her mother, Khin Thiri, were included the financial sanctions list and as an
immediate family member she was “captured by threesaanctions as those individuals”.
The effect of s 116 of the Act was explained in lgtger and copies of the Act and relevant

regulations were provided.
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She was invited before a decision was made irioaldo the visa to show why the
ground for cancellation of her visa did not existldo give reasons why the visa should not
be cancelled. She was advised:

However, please note, as it is the case that th@sMr for Foreign Affairs has

personally determined that you are a person whoessepce in Australia is, or would

be, contrary to Australia’s foreign policy inter®shen the Minister for Immigration

and Citizenship haso power to consider whether there is a reason tbat yisa

should not be cancelled. The Minister for Immigmatand Citizenship must cancel
the visa (subsection 116(3) of the Act refers).

On 22 August 2008 the appellant’s lawyers and atign agents wrote to the officer
of the New South Wales Deputy State Director of Dwpartment of Immigration and
Citizenship setting out the reasons why the visaukhnot be cancelled. It was asserted in
that letter that the Minister of Foreign Affairs deahis determination under reg 2.43 “in error
and without completing the requirements for procallfairness and must be reconsidered”.
It was further asserted that even if the deternonatad been made lawfully the Act did not
require the first respondent to cancel the visamdsorily. It was contended that the first

respondent was left with a discretion to decidetivieor not the visa should be cancelled.

On 19 September 2008 the Minister for Foreign idfavas advised that the appellant
had responded on 22 August 2008 through her advesed it was recommended that the
Minister for Foreign Affairs affirm his determinati. On that day he agreed that the

determination on 14 July 2008 in respect of theeippt should remain in place.

On 3 October 2008 a delegate of the first respandecided to cancel the visa on the
ground that the determination made on 14 July 2808e Minister for Foreign Affairs made
the cancellation mandatory.

On 10 October 2008 the appellant applied to thibuhal for a review of that
decision. On 14 November 2008 the appellant, byldveyers and migration agents, made
submissions to the Tribunal contending that re@@Xa) had been wrongly construed by the
delegate and that cancellation was not mandataitythiat the first respondent had to consider
if there has been a determination by the Minister Foreign Affairs that the applicant’s
presence in Australia would be contrary to Australiforeign policy interests and whether
she has been “directly or indirectly associatechwite proliferation of weapons of mass

destruction”. Moreover, it was contended that tiezision of the Minister for Foreign
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Affairs made on 14 July 2008 involved a breachrotpdural fairness and, as a consequence,
“the Foreign Minister's action is ultra vires andyacancellation based thereupon is also

vitiated”.

On 11 December 2008 the appellant’s solicitorstevito the Minister for Foreign
Affairs requesting a revocation of the Gazettefraatiion that was made by the Minister on
14 July 2008 declaring that the appellant’s preseimc Australia would be contrary to
Australia’s foreign policy interests. Submissionsre made in support of the decision
sought. On the same day, those solicitors wrotideoTribunal advising the Tribunal that
submissions had been made to the Minister for Eoraiffairs seeking the revocation of the
Gazette notification made on 14 July 2008 and rsitpge that the Tribunal not proceed with

the decision until the Minister for Foreign Affdiresponse was known.

On 12 December 2008 the Tribunal responded adyigie appellant’s migration
advisers that the Tribunal was prepared to wait @ritebruary 2009 before it proceeded to a

decision.

On 29 January 2009 an Assistant Secretary in gmaibment of Foreign Affairs and
Trade wrote to the appellant’'s migration advisedlsising that the Minister for Foreign
Affairs had decided that the claims made in thassds’ letter of 11 December 2008 did not
provide a basis to revoke the determination that dppellant’'s presence in Australia is
contrary to Australia’s foreign policy interest®n 30 January 2009 the appellant’s migration
advisers advised the Tribunal that the MinisterRoreign Affairs had declined to revoke the
Gazette notification.

On 4 February 2009 the Tribunal decided to affine decision made by the Minister
of Immigration and Citizenship’s delegate to cantted appellant's Subclass 573 Higher

Education Sector visa. It held:

58. The Tribunal finds that the Foreign Ministersh@ersonally determined on
14 July 2008 that in the case of a visa other thaglevant visa the holder of
the visa is a person whose presence in Australiariszould be, contrary to
Australia’s foreign policy interests.

59. The applicant’s visa was cancelled on the gidhat that (sic) the Foreign
Minister has personally determined that the apptida a person whose
presence in Australia is, or would be, contranAtestralia’s foreign policy
interests. That is a prescribed ground for caatieti under s.116(1)(Q).



-12 -

60. Section 116(3) of the Act provides that if tkénister may cancel a visa
under s.116(1), the Minister must do so if thereistexprescribed
circumstances in which a visa must be cancelled.

61. Regulation 2.43(2)(a)(i) states that for s.B1@&f the Act, the circumstances
in which the Minister must cancel a visa are, & thse of a visa other than a
relevant visa, each of the circumstances compridieggrounds set out in
sub-subparagraphs (1)(a)(i)(A) and (B) of r.2.4%e Tribunal finds that the
circumstances comprising the ground set out i43@)(a)(i)(A) exist.
Regulation 2.43(2)(a)(i) states that in these cirstances the Minister must
cancel the visa.

62. The Tribunal has considered the submissiondfadase law referred to by
the applicant’s representative. The Tribunal dogsaccept the submission
that both the circumstances in r.2.43(2)(a)(i) nexgst for the cancellation to
take place. This would mean that it would be neamssfor the Foreign
Minister to personally determine that, in the ca$ea visa other than a
relevant visa, the holder of the visa is a perstose presence in Australia
is, or would be, contrary to Australia’s foreignlipg interests_andnay be
directly or indirectly associated with the proldéigion of weapons of mass
destruction. The Tribunal does not accept that weds ‘each of the
circumstances comprising the grounds set out in-ssiparagraphs
(D) (a)(i)(A) and (B)' of r.2.43 means both the cingstances.

The appellant sought five different orders andatetions before the primary judge:
(1) An order quashing the determination made byNMeister for Foreign Affairs on
14 July 2008.

(2) Alternatively a declaration that the determioatmade by the Minister for Foreign
Affairs on 14 July 2008 is void.

3) An order quashing the Tribunal’s decision thraf the cancellation of the applicant’s

visa.

4) An order that the Minister for Immigration a@itizenship be prohibited from acting
upon or giving effect to or proceeding further upba decision of the Tribunal.

(5) An order remitting the matter to the Tribunal determine the matter according to

law.

The appellant put three alternative submissions ifigougning the Minister for

Foreign Affairs’ determination being:

1. The Minister exceeded his executive powers aisthd by s 61 of the Constitution by
making the determination.
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2. The Minister committed jurisdictional error ireking the determination.

3. The Minister made errors of law constituting wgrds of review under the
Administrative Decisions (Judicial Review) Act 1977 (Cth) in making the

determination.

The appellant contended that because the Minfigtdforeign Affairs’ decision was
infected with error the determination was a nulbiyd had to be treated as never having

existed in law.

The primary judge identified iye v Minister for Immigration and Citizenship
(2009) 111 ALD 546 at [34], the particulars whiclere said to support the claim that the
determination was void and ought to be quashedhwtimstituted the first two grounds for

relief:

(@) The foreign minister denied the applicant pdareal fairness by not inviting
comment from her before making the determination.

(b) The foreign minister took into account an iengnt consideration, namely,
that the applicant is the daughter of someone sufjesanctions.

(© The foreign minister failed to take into accbunrelevant consideration,
namely, the fact that he did not have anything eskverhatsoever against the
applicant herself.

(d) The foreign minister asked the wrong questiohiat he asked whether the
applicant was the child of a senior member of thenise regime when he
should have asked whether the applicant, beinglé aha senior member of
the Burmese regime, associated herself with hédrefain support of the
regime by any of her actions or in any other wagpsuted the Burmese
regime.

(e) The foreign minister exercised a discretionaoyver in accordance with a
policy without regard to the merits of the partanutase.

4)) The foreign minister misinterpreted the wor@ssSociate” and “supporter” to
mean a child of a senior member of the Burmesenmegivhereas,
contextually, the true meaning of the words is smmee retrospectively
associated with or supporting whatever activitiethe Burmese regime that
had brought about the sanctions.

The primary judge concluded that the Minister Foreign Affairs’ determination
could be categorised as involving Australia’s fgrepolicy interests and that, accordingly, it
was within a field of decision making that is theclesive province of the Executive.

Because the determination raised questions of gorgiolicy interests and whether the
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appellant’s presence in Australia is inimical togh interests which are themselves political

issues, the determination was not justiciable bguat.

Moreover he found that even if the determinatioaswnade under reg 2.43 the
determination was not justiciable because of thaesti matter of the power which was

exercised.

Lastly, in relation to the Minister for Foreign fAirs’ decision, he found that the

appellant did not have standing to challenge therdenation.

As to the complaint of procedural fairness, hisnblar concluded that even if the
Minister's determination of 14 July 2008 lackeddkgffect because it involved a denial of
procedural fairness, the failure to accord procaldiairness had been remedied by the time
of the Tribunal’'s decision on 4 February 2009.hdid been remedied by the Minister for
Foreign Affairs affirming the determination on 1®pgfember 2008 and deciding not to
revoke the determination on 27 January 2009. Hisddr said at [57]:

As a result of the decision of 27 January 2009oif the decision of 19 September

2008, the foreign minister had made a valid deteation that satisfies

reg 2.43(1)(a), being a determination that involmeddenial of procedural fairness.

Even if the determination of 14 July 2008 was notletermination pursuant to

reg 2.43(1)(a), because of denial of procedurahésis, as the applicant contends, by

the time the tribunal made its decision, a deteatiom that was not affected by
denial of procedural fairness had been made bfotleggn minister.

The primary judge rejected the contention thatNheister for Foreign Affairs took
into account irrelevant considerations or failedtake into account relevant considerations
because the Minister had applied a policy whicloimed sanctions against Burmese military
officers and their immediate families. That poliasas not, his Honour said, capable of

review by the Court.

Because his Honour was of the view that the Mamisbr Foreign Affairs’ decision
could not be impugned, he dismissed the proceedswfar as the proceeding also sought

relief in respect to the decision of the Tribunal.

The parties disagreed as to whether the deterimmat the Minister for Foreign

Affairs was made under an enactment or made ascamfaExecutive power. It was
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contended by the first respondent and the MinisteForeign Affairs that the determination
was made under reg 2.43(1)(a) and (2)(a) of therdfiimn Regulations. Regulation
2.43(1)(a) reads:

h) For the purposes of paragraph 116(1)(g) of Awe (which deals with

circumstances in which the Minister may cancel aa)i the grounds
prescribed are:

(a) that the Foreign Minister has personally deteeoh that:

® in the case of a visa other than a relevara vis the holder
of the visa is a person whose presence in Australia

(A) is, or would be, contrary to Australia’s foreig
policy interests; or

(B) may be directly or indirectly associated withet
proliferation of weapons of mass destruction; or

(i) in the case of a relevant visa — the holderth#d visa is a
person whose presence in Australia may be diregatly

indirectly associated with the proliferation of wpeas of
mass destruction;

There was no contest that reg 2.43(2) could applthé appellant. Regulation 2.43(2)(a)
reads:

2) For subsection 116(3) of the Act, the circumets in which the Minister
must cancel a visa are:

(@) in the case of a visa other than a relevara wis each of the
circumstances comprising the grounds set out in:

@ sub-subparagraphs (1)(a)(i)(A) and (B); and
(i) paragraph (1)(b); ...
Regulation 2.43(3) defines a “relevant visa”.
54 Those subregulations must be considered in lighs D16 of the Migration Act.

Section 116(1) empowers the first respondent tccelan visa if the first respondent is

satisfied that subsection (1)(g) applies to theléol Section 116(1)(g) provides:

D) Subject to subsections (2) and (3), the Mimistay cancel a visa if he or she
is satisfied that:
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(9) a prescribed ground for cancelling a visa aalo the holder.

Regulation 2.43(1) prescribes the grounds to whedil6(1)(g) applies. Section
116(3) provides:

If the Minister may cancel a visa under subsecfiby the Minister must do so if
there exist prescribed circumstances in which a mast be cancelled.

Regulation 2.43(2)(a) provides for the circumsenm which the first respondent
must cancel a visa and they include the circumst&no reg 2.43(1)(a)(i)(A) and (B).
Relevantly, for this appeal, the first respondenitobliged because of the provisions of
s 116(3) to have regard to the prescribed circums®g in reg 2.43(2)(a) and reg
2.43(1)(a)())(A), and to cancel a visa if the Mieis for Foreign Affairs has personally
determined that the holder is a person whose pceserAustralia is or would be contrary to

Australia’s foreign policy interests.

Regulation 2.43 does not expressly empower thasidinfor Foreign Affairs to make
a personal determination but recognises that thaskéir for Foreign Affairs may do so. It
was contended by the first respondent that evemgthoeg 2.43 does not expressly empower
the Minister for Foreign Affairs to make the detaration, that power may be implied from
the provisions itself. IMinister for Immigration and Ethnic Affairs v Mayer (1985) 157
CLR 290 at 301, the Court was called upon to carswhether s 6A(1)(c) of the Act
empowered the Minister to determine that a persas the status of a refugee. Section
6A(1)(c) of that Act then provided:

An entry permit shall not be granted to a non-eitiafter his entry into Australia

unless one or more of the following conditionsuHbilied in respect of him, that is to
say —

(© he is the holder of a temporary entry permitiohis in force and the
Minister has determined, by instrument in writitigat he has the status of a
refugee within the meaning of the Convention ratio the Status of
Refugees that was done at Geneva on 28 July 196fltloe Protocol relating
to the Status of Refugees that was done at New §oi&l January 1967.

In that case the applicant applied to the Minidier the Minister to make a
determination in favour of the applicant, but theénigter refused. The applicant, relying
upon the ADJR Act, requested the Minister to preval statement of his reasons for that

decision. The Minister refused to comply with thequest on the ground that the Minister’s
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decision was not a decision to which the ADJR Aulid because it was not made under an
enactment. There was no other statutory provisioimstrument which conferred upon the

Minister the authority to make the determinatiofenesd to in s 6A(1)(c).

Justices Mason, Deane and Dawson saidlinister for Immigration and Ethnic
Affairsv Mayer 157 CLR 290 at 301:

In the absence thereof, the Minister’'s argumenolwes the proposition that it was
the intention of the Parliament to leave the functiof determining “status of
refugee” without any statutory basis whatever nittstanding that the performance
of that function is the foundation upon which s.(8fc) is structured. One
implication of that proposition, if it were to becaepted, would be that,
notwithstanding the statutory consequences of sudetermination, the Minister
would be under no statutory obligation even to m@erswether a determination of
the kind referred to in s. 6A(1)(c) should be madanother would be that the
effectiveness of a decision, under the administeairrangements, for the purposes
of s. 6A(1)(c) would depend upon whether it happeteecomply with the statutory
requirement that it be a determination “by instratria writing”. Yet another would
be that the statutory provisions of par. (c) cdudddeprived of any effective content
by mere administrative decision discontinuing cari@ministrative arrangements or
allocating the function of determining whether aspe was a refugee to someone
other than the Minister. It would seem more likélgat it was the intention of the
Parliament that the provision of s. 6A(1)(c) atiaghstatutory consequences to a
determination by the Minister that the holder ofemporary entry permit has the
“status of refugee” within the meaning of the Cami@n or Protocol be construed as
impliedly conferring upon the Minister statutory tlwority to make that
determination.

Chief Justice Gibbs on the other hand said at 295:

The Minister needs no statutory authority to execam instrument in writing by

which he determines that someone has the statasrefugee. If he does execute
such an instrument, it will not have the force afv] although it may operate as
sufficient (although it is not a necessary) direectio the Minister’'s department to
treat the person named as having the status digee Section 6A(1)(c) does not
authorize the Minister to make any determinationhef kind to which it refers, and

does not give the determination any legal efféldhe existence of the instrument in
writing is an objective fact which, if the persom guestion is the holder of a
temporary entry permit which is in force, will st condition (c) of s. 6A(1), ...

That decision was considered in #orney-General of the Commonwealth v Oates
(1999) 198 CLR 162 where the Court referred todicea of Gibbs CJ mentioned above and
said at [16]:

However, the preferable approach is to construe gievision in question as

impliedly conferring upon the Minister statutorytlaority to make the determination
or give the consent which satisfies a conditiondsgal by the statute. That was the
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interpretation of s 6A(1)(c) given by Mason, Deamel Dawson JJ iNlayer, and we
would apply it to s 1316.

There is no other statutory instrument which emgrewthe Minister for Foreign
Affairs to make a determination referred to in 243(1)(a). In those circumstances, in
conformity with the approach taken by the High Gauar Minister for Immigration and
Ethnic Affairs v Mayer 157 CLR 290, | hold that reg 2.43(1)(a) impliedlyttzorises the
Minister for Foreign Affairs to make the personaterminations referred to in the regulation.
It would follow then that the Minister's determir@t of 14 July 2008 was a determination
made under an enactment which means that it isredtiprivative clause decision (s 474(2) of
the Act) or a purported privative clause decisis®E of the Act). Whether it is a privative
clause decision or a purported privative clausesd®g it is a migration decision within the
meaning of the definition of “migration decisioni § 5 of the Act. The appellant needed to
seek to invoke the jurisdiction of the Federal Magites Court within 28 days of the actual
notification of the decision because the decisi@s & migration decision: s 477 of the Act.
The proceeding was brought on 3 March 2009 weHidatthe time prescribed in that section
and time has not been extended under s 477(2gdk¢h However, the appellant’s failure to
comply with s 477 does not need to be addressedubecthe application to review the
decision of the Tribunal was brought within timeddyoth Ministers conceded (rightly in my
opinion) that the validity of the Minister for Foga Affairs’ decision made on 14 July 2008
could be examined in the application to reviewdbeision of the Tribunal.

A finding that the Foreign Minister’s decisionagdecision made under reg 2.43(1)(a)
has a further consequence. The ADJR Act doespply decause the determination is either
a privative clause decision or a purported privatlause decision within the meaning of the
Act. That follows because of the definition of tilgon to which this Act applies” in s 3 of
the ADJR Act which provides:

decision to which this Act applies means a decision of an administrative character

made, proposed to be made, or required to be maldetlfer in the exercise of a
discretion or not and whether before or after tn@mencement of this definition):

(@) under an enactment referred to in paragraph () (c) or (d) of the
definition ofenactment; or

(b) by a Commonwealth authority or an officer oé tGommonwealth under an
enactment referred to in paragraph (ca) or (cb)thed definition of
enactment;



64

65

66

67

68

69

-19 -
other than:

(© a decision by the Governor-General; or

(d) a decision included in any of the classes ofgilens set out in Schedule 1.

Note: Regulations for the purposes of section X9declare that decisions that are
covered by this definition are not subject to jialiceview under this Act.

Items (da) and (db) of Schedule 1 identify privatclause decisions and purported

privative clause decisions as decisions that are@csions to which the ADJR Act applies.

Insofar as the application was brought in the Fad®lagistrates Court under the
ADJR Act, then it had to be dismissed.

That conclusion follows even if | am wrong abcwg tlecision of 14 July 2008 having
been made under reg 2.43(1)(a). If the decisioswade under the prerogative power, then
the same result would flow. It would not be a dem under an enactment and therefore not
be reviewable under the ADJR Act. The primary pig¢as right to conclude that insofar as
the proceeding sought orders under the ADJR Awadtto be dismissed.

However, the appellant was entitled to rely or®B@@) of the Judiciary Act to have
the decision of the Tribunal and the decision & khinister for Foreign Affairs judicially

reviewed.

The only attack upon the Tribunal’s conclusion aedision is that the Minister for
Foreign Affairs’ 14 July 2008 decision is a nullignd therefore cannot form the basis for a
decision under s 116 to cancel the appellant’s. vifathe Minister for Foreign Affairs’
decision was validly made, then there is no argunbem that the first respondent had to

cancel the appellant’s visa.

The appellant contended that the Minister for EpréAffairs’ decision was a nullity
because the Minister for Foreign Affairs failedaimcord the appellant procedural fairness, in
that the decision was made without the appellakiiswledge and therefore without the

appellant being heard.
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The Ministers argued that the question of procaldiairness does not arise because
the Minister for Foreign Affairs’ decision is naisticiable. The primary judge agreed with

the Minister’s contention and dismissed the appbca

The Ministers argued that the decision lies withifield of decision making which is
the exclusive province of the Executive. They eoded:

Where Australia’s foreign policy interests lie, antlether the Appellant’'s presence

in Australia is inimical to those interests, arrantably political issues which are not
justiciable, even by way of judicial review — aa$¢ where, as in the present case, the
iIssues sought to be raised go to the methods atediaiby which the decision has

been made rather than the scope of the relevaidialeanaking power. This is so
whether the basis for the decision’s legal effewar domestic law lies in statute or

(as the Appellant argues) in the executive powghefCommonwealth. It is a result

of the subject-matter of the power and the isshesMinister must consider, rather

than the source of the power or the possible effeftits exercise. (Footnotes
omitted.)

They contended that the determination does not ggeeto or form part of a matter capable
of attracting federal jurisdictiorRe Ditfort (1988) 19 FCR 347Petrotimor Companhia de
Petroleos SARL v Commonwealth (2003) 126 FCR 354.

If an issue is not justiciable, it is not a mattggon which the Commonwealth
Parliament might confer jurisdiction upon this Coygursuant to Chapter Il of the
Constitution: Petrotimor Companhia de Petroleos SARL v Commonwealth 126 FCR 354.
Whether this Court has jurisdiction to review thecidion will depend upon the decision
being justiciable. If the decision is justiciablae Court can review the decision in the

exercise of power given by s 39B of the Judiciacy. A

The Ministers accepted that the courts may revéedecision of a Minister made
under a statute in the sense that the courts mguireninto whether the Minister has
complied with all processes with which the Ministeust comply in making the decision.
That inquiry does not include a review of the nsetf the decisionAttorney-General
(NSW) v Quin (1990) 170 CLR 1 at 36. However, they submittetl alb decisions made
under a statute are justiciable. This was, theidtBns contended, such a decision. The
Ministers argued that because it was made in fratiee of Australia’s foreign policy
interests it was therefore a political matter imiad policy and not justiciable. Alternatively,
it was contended that if the decision were madexercise of the prerogative it was thereby

not justiciable and for the same reason.
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Although the Minister’s primary argument was thf@is decision was made under an
enactment and not under the exercise of the prévegar common law power, they did not
thereby contend that if it were made under the qyative it was for that reason not
reviewable. Their argument was that the impugnecision was not justiciable because it
was a political matter involving matters of policjRather the Ministers contended that the
courts were not equipped to adjudicate upon dewsishich are made in furtherance of
government policy, especially those decisions whselek to advance Australia’s foreign
policy. It was submitted that courts neither haceess to the relevant facts nor experience
within the field in which the decision is made. 0Bl who make these policy decisions which
are political in nature are answerable to the &axdint and to the electorate.

The appeal proceeded thereby upon the assumpabihis Court could embark upon
a judicial review of a decision of a Minister whethmade under an enactment or pursuant to
the power of the prerogative. The question foedsination on this appeal was whether the
particular decision made by the Minister for ForeAffairs on 14 July 2008 was such that it
was not susceptible to review and not justiciabl®e Ministers were right in my opinion to
concede that the question whether a Court may weaiedecision of a Minister does not
depend upon whether the particular decision wasemader an enactment or at common law

under the prerogative.

In The Queen v Toohey; ex parte Northern Land Council (1981) 151 CLR 170, the
High Court was concerned with the validity of autagion made by the Administrator of the
Northern Territory under Planning Legislation amdthat regard the Administrator was
exercising a statutory power. One question for @wurt was whether the Crown has
exercised a power granted to it for a purpose otitarised by the statute. Members of the
Court observed that it was well settled that theirto could review the exercise of
discretionary powers vested in Ministers of thew@rancluding the reasons for the exercise

or non-exercise of those powers: Stephen J atM88on J at 223 and Aickin J at 234.

In Barton v The Queen (1980) 147 CLR 75 at 90-91, Mason J discussedeearl
decisions which suggested that decisions madeeretercise of the prerogative were not
amenable to review. He saidToohey 151 CLR 170 at 220:

The foundations of the old rule have been underthin®rocedural reforms have
overcome the Sovereign’s immunity from suit whichtirn was the source of the
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principle that the King can do no wrong. Appropgias it is that this principle

should apply to personal acts of the Sovereigrs, &t least questionable whether it
should now apply to acts affecting the rights @& ditizen which, though undertaken
in the name of the Sovereign or his representatve,in reality decisions of the

executive government. In the exercise of the pative as in other matters the
Sovereign and her representatives act in accordaiticéhe advice of her Ministers.

This has been one of the important elements irconstitutional development. The
continued application of the Crown immunity rule ttee exercise of prerogative
power is a legal fiction.

An examination of the cases in which the courteh@iused to examine the exercise
of prerogative powers reveals that most, if ngtalthe decisions, can be justified on
the ground that the prerogative power in questi@as wot, owing to its nature and
subject matter, open to challenge for the reasomopward.

Justice Mason referred with approval to Lord Degis observation ihaker Airways
Ltd v Department of Trade [1977] QB 643 at 705 where his Lordship said thatexercise of
a discretionary prerogative power “can be examihgdthe courts just as any other
discretionary power which is vested in the exe&itiHe said at 221:

The question would then remain whether the exerofsa particular prerogative
power is susceptible to review and on what grounds.

He said at 222:

The purpose of preventing unnecessary judiciavetgion is better achieved, and
achieved with greater fairness to the citizen, byyihg review in those cases in
which the particular exercise of power is not spsbée of the review sought.

Justice Mason’s reasons suggest that a decisithre dovernor-General or a Minister
made under a statute or in the exercise of thegative may be reviewable by the Court if it
is a decision of a kind that the courts are equdpfmereview. A decision which involves
political and policy considerations is not oneludse kind. Whether a decision is susceptible
to review will depend upon the character and natirthe decision, and does not depend
upon whether the decision was made under a legmslanstrument or the prerogative:
Toohey 151 CLR 170 per Mason J at 220.

In FAI Insurances Ltd v Winneke (1982) 151 CLR 342, the appellant sought the
renewal of approval to act as a workers’ compeosatisurer. The relevant Minister advised
the appellant that he had decided to recommendhéoGovernor in Council that the
application be not approved. The Minister adviseel appellant of the reasons why the

application had been refused. The appellant'scisots wrote to the Minister and to the
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Clerk to the Executive Council asking for an oppoity to answer the matters raised by the
Minister, but no opportunity was given. The Gowerin Council, by order in Council,
refused to approve the appellant as an insurere afipellant instituted proceedings in the
Supreme Court of Victoria against the Governor ait®ia and the Minister seeking judicial
review of the decision to not approve the appebaapplication.

The Court held that the Governor in Council ingidering an application of the kind
made by the appellant was subject to the requiresre@matural justice and should give the
applicant an opportunity to be heard before a dmtisot to renew the approval was made.
The hearing could be afforded by the Minister orthie opinion of Gibbs CJ and Stephen J,
by the Head of the Department who in fact makesddgmsion and recommendation to the

Minister, and to the Governor in Council.

Justice Mason said at 366:

Whether a particular exercise of discretion by@wernor in Council is subject to a
judicial review is a question of construction theswer to which will depend on a
variety of considerations including the nature, twichnd subject matter of the
discretion and the peculiar character of the Gawein Council as the chosen
repository of it.

Justice Aickin said at 380:

In theNorthern Land Council Case | examined a number of authorities from various
common law jurisdictions on the position of the &mor in Council in relation to
the extent to which the decisions of that body ter équivalent were subject to
challenge. | do not need to go over that exanonaigain. For present purposes it is
important to note the decision of this CourtMiurphyores Incorporated Pty. Ltd. v.
The Commonwealth (1976) 136 C.L.R. 1 in which the Court proceed@druthe
footing that it may investigate the exercise ofwgtmy powers by Ministers of the
Crown in order to determine whether such exercis@awer was authorized by
statute or was otherwise within the lawful scope¢hef powers of the Minister. The
Court was unanimous in expressing the view, eigéxglicitly or implicitly, that the
Court could investigate acts done by Ministers pan$ to statutory powers for the
purpose of ascertaining whether or not they had lbeae for improper purposes, as
distinct from being outside the boundaries of toaver itself in the sense of being
ultra vires. The House of Lords had arrived atnailar conclusion inPadfield v.
Minister of Agriculture, Fisheries and Food [1968] A.C. 997. The position of a
Minister of the Crown acting pursuant to statutagthority was thus clear and the
purposes which had actuated the Minister in arghaha particular decision may be
examined to see whether they were improper in #mses that the power was
exercised for some purpose foreign to the grathepower.
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In Council of Civil Service Unionsv Minister for the Civil Service [1985] AC 374, the
House of Lords held that some executive decisidegending on the subject matter, made in
the absence of statutory power but pursuant toveepderived from the prerogative, were
subject to judicial review. The decision under sideration in that appeal related to the
membership by staff of national trade unions. T&evernment Communication
Headquarters (GCHQ) had the responsibility of enguthe security of military and official
communications and to provide the Government witinas intelligence and secret
information relating to national security. Thefst#f GCHQ had been permitted since 1947
to belong to national trade unions and most had beembers. GCHQ had involved itself in
a practice of consultation between its managemeunt @ade unions about important

alterations to the terms and conditions of serofcthe staff.

On 22 December 1983 the Minister for Civil Serwiiare an instruction under a Civil
Service Order in Council for the immediate variataf the terms and conditions of service of
the staff so that they would no longer be permittedhelong to national trade unions. The
decision and the order were made without consatiatiith the trade unions or with the staff
at GCHQ. The decision, so it was said, was madieowt consultation because GCHQ had
formed the opinion that if it consulted with theade unions, the unions would have
precipitated further disruption which would havdeafed vulnerable areas of GCHQ’s

operations.

The majority of the House of Lords was of the aminthat a decision of a Minister or
the Executive was capable of judicial review, ntitaianding the decision was made in
pursuance of a power derived from the prerogativhe common law rather than under a
statute. A Minister whilst acting under a preragaipower could have the same duty to act
fairly as he or she would have if that Minister @vercting under a statutory power. Lord
Scarman said after a short discussion on the dewvelot of the law in relation to the review
of the exercise of prerogative power (at 407):

Today, therefore, the controlling factor in deterimg whether the exercise of
prerogative power is subject to judicial reviewnd its source but its subject matter.

Lord Diplock identified the subject matter of acton which is susceptible to
review. He said at 408:
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Judicial review, now regulated by R.S.C., Ord. p&jvides the means by which
judicial control of administrative action is exexed. The subject matter of every
judicial review is a decision made by some perswrbdy of persons) whom | will
call the “decision-maker” or else a refusal by hdmmake a decision.

To qualify as a subject for judicial review the & must have consequences
which affect some person (or body of persons) otikan the decision-maker,
although it may affect him too. It must affect Buather person either:

(a) by altering rights or obligations of that persshich are enforceable by or
against him in private law; or

(b) by depriving him of some benefit or advantadech either (i) he had in the
past been permitted by the decision-maker to empgt which he can
legitimately expect to be permitted to continuedt® until there has been
communicated to him some rational grounds for wiladng it on which he
has been given an opportunity to comment; or @ihhs received assurance
from the decision-maker will not be withdrawn withiagiving him first an
opportunity of advancing reasons for contending thay should not be
withdrawn. (I prefer to continue to call the kinflexpectation that qualifies
a decision for inclusion in class (b) a “legitimatepectation” rather than a
“reasonable expectation,” in order thereby to iathc that it has
consequences to which effect will be given in puldkw, whereas an
expectation or hope that some benefit or advantem@ld continue to be
enjoyed, although it might well be entertained Byemsonable” man, would
not necessarily have such consequences.

Lord Diplock identified the decisions that weresseptible to judicial review, which
were decisions by a decision maker empowered byligpuaw which will lead to
administrative action by an authority authorisedelxgcutive power. He noted that usually
the decision making power was sourced from a saiusubordinate legislation but he said
“in the absence of any statute regulating the stiljetter of the decision the source of the
decision-making power may still be the common Igself, i.e. that part of the common law
that is given by lawyers the label of ‘the preroggt: Council of Civil Service Unions v
Minister for the Civil Service [1985] AC 374 at 4009.

He noted that usually the source of a decisionimgagower which is derived from

the prerogative is usually exercised by a Ministethe Crown.

He said at 410:

My Lords, | see no reason why simply because astgtimaking power is derived
from a common law and not a statutory source, d@ukhfor that reason only be
immune from judicial review. Judicial review hathink developed to a stage today
when without reiterating any analysis of the stbpavhich development has come
about, one can conveniently classify under threed&ehe grounds upon which
administrative action is subject to control by jidi review.
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His Lordship identified the three separate grouasiSillegality”, “irrationality” and
“procedural impropriety”. Lord Diplock said thdtdre was authority for the proposition that
a decision made under the prerogative was subgeceview for illegality. He doubted
whether such a decision could be reviewed for tiorality” but left that question open.
Importantly, he saw no reason why “procedural inppiety” should not be a ground for
judicial review when the decision is made under gherogative. He said of this aspect at

411:

But in any event what procedure will satisfy thélmlaw requirement of procedural
propriety depends upon the subject matter of tluesh, the executive functions of
the decision-maker (if the decision is not thatinfadministrative tribunal) and the
particular circumstances in which the decision cémrige made.

Lord Roskill noted that in most cases the powearesed by the executive is derived
from statute, but in some cases it may be derivenh fthe prerogative. In other cases the
power to make the decision may have as its soarbeth the statute and the prerogative. He

said at 417;

If the executive in pursuance of a statutory podaes an act affecting the rights of
the citizen, it is beyond question that in prineiphe manner of the exercise of that
power may today be challenged on one or more othtee grounds which | have

mentioned earlier in this speech. If the execuiingtead of acting under a statutory
power acts under a prerogative power and in pdatieuprerogative power delegated
to the respondent under article 4 of the Orderanr@il of 1982, so as to affect the
rights of the citizen, | am unable to see, subjeathat | shall say later, that there is
any logical reason why the fact that the sourci@fpower is the prerogative and not
statute should today deprive the citizen of thgttriof challenge to the manner of its
exercise which he would possess were the sourtieegbower statutory. In either

case the act in question is the act of the exezutiwo talk of that act as the act of the
sovereign savours of the archaism of past centuries

He said at 418:

But | do not think that the right of challenge dam unqualified. It must, | think,
depend upon the subject matter of the prerogatwveep which is exercised. Many
examples were given during the argument of preroggitowers which as at present
advised | do not think could properly be made thbject of judicial review.
Prerogative powers such as those relating to tHend treaties, the defence of the
realm, the prerogative of mercy, the grant of hasothe dissolution of Parliament
and the appointment of ministers as well as otheesnot, | think, susceptible to
judicial review because their nature and subjedtenare such as not to be amenable
to the judicial process. The courts are not tlee@Mwherein to determine whether a
treaty should be concluded or the armed forcesodexp in a particular manner or
Parliament dissolved on one date rather than anothe
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That decision was followed by the Full Court ofsttCourt in Minister for Arts,
Heritage and Environment v Peko-Wallsend Ltd (1987) 15 FCR 274. In that case, the
decision under consideration was a Cabinet decigionominate Stage 2 of the Kakadu
National Park for inclusion on the World Heritags& Under the World Heritage Convention.
Inclusion on that list would affect various minimgferests held by the respondents. The
respondents had prior to the Cabinet decision reatensive submissions to Ministers of the
Crown concerning the need for the preservatiorho$é mining interests. The respondents
sought an injunction to restrain the appellantsnfriaking further steps in the nomination
process. The primary judge declared that the deci® nominate Stage 2 for inclusion on

the list was void. The question was whether thetsacould review a Cabinet decision.

Chief Justice Bowen was of the opinion that theigalar Cabinet decision was not
amenable to review. Shepherd J was inclined tovibe that the application should fail
because it was a decision of Cabinet. Howeveryde of the opinion that in any event the
respondents had been given adequate opportunityettieard and had made extensive
submissions and that nothing more could be saialstist their case. All members of this
Court, Bowen CJ at 278, Shepherd J at 280 and Wilat 302-303, were of the opinion that
the Court should followCouncil of Civil Service Unions v Minister for the Civil Service
[1985] AC 374, but that the particular decision gliuto be impugned was not one that was
justiciable under s 39B of the Judiciary Act. Theyached that conclusion because the
decision involved complex policy considerations amals arrived at as a consequence of
Australia’s international obligations.

Justice Wilcox was of the opinion that it was possible to exclude judicial review
because the decision was made by Cabinet evereiexércise of prerogative power. He
said at 304:

The critical matter is the nature and effect of tblevant decision. Nature and effect

involves two elements; justiciability in the sem@scribed by Lord Diplock i€CSU

and, if the relevant decision is justiciable, wietlit contains some feature — for

example, a relationship to national security orirtternational relations — which
makes the judicial review inappropriate in the igatar case.

However, Wilcox J was of the opinion that the dem made was not one “having the
characteristics of justiciability identified by LabDiplock and, secondly that it did not attract
the obligation to accord natural justice to affdcfmersons, within the test postulated by
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Mason J”:Minister for Arts, Heritage and Environment v Peko-Wallsend Ltd 15 FCR 274 at
307.

A decision of a Minister of the Crown, whether raad the exercise of a power given
by statute or under the common law (i.e. the pratiog), may be subject to judicial review.
Indeed, a decision of the Cabinet or the repretigataf the Queen, the Governor-General of
Australia, or the Governor of a State may also Uigext to judicial review. Whether the
decision is subject to judicial review does notelep upon the source of the power, but the
nature and subject matter of the decision whickoisght to be impugned. The decision as
Lord Diplock described it must have the consequemdavhich he spoke i@ouncil of Civil
Service Unions v Minister for the Civil Service [1985] AC 374, in the sense that the decision
will alter enforceable rights or obligations whittte person affected possesses at private law
or deprive that person of some benefit or advantegeh before the decision he or she was
entitled to enjoy and which he or she could exgectontinue to enjoy unless, before a
decision is made, the person is given a reason thhy benefit or advantage may be
withdrawn and an opportunity to contend to the sileai maker that the benefit or advantage

should not be withdrawn.

The Government or the Cabinet or perhaps theMiaister for Foreign Affairs made
a decision some time prior to 24 October 2007 tplément bilateral financial sanctions
against members of the Burmese regime and thedciadss and supporters. The financial
sanctions were imposed upon 418 individuals whenth the effect of prohibiting transactions
involving the transfer of funds by those Burmesgime individuals. That decision is not
sought to be challenged but it is a decision whigshny opinion, is not justiciable for two
reasons. First, it involves policy decisions relgtto Australia’s international relations.
Apparently the Government then decided that theositpn of sanctions might discourage
the continuation of the Burmese regime or at laashange in the Burmese regime’s attitude
to its own citizens and in its international reda. Those policy decisions are not, in my
opinion, justiciable. A court is not equipped tetefmine whether those policy decisions
should or should not have been made. The policysams are clearly political and are
decisions of a kind which a government must ansteethe electorate in due course.
Secondly, the decision does not affect any prieateublic right of any citizen or resident in

Australia. That decision is of a kind which is nudticiable in the Court.
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The decision made by the Minister for Foreign Afaon 14 July 2008 was made in
furtherance of the power given the Minister by 2e43. In making a personal determination
under reg 2.43(1)(a)(i)(A), the Minister for Foreigffairs must take into account Australia’s
foreign policy interests to determine whether tiga\holder is a person whose presence in
Australia is contrary to those interests.

It was contended by the Ministers that becausd/inester for Foreign Affairs had to
have regard to these foreign policy interests, degision was also not justiciable whether it
was made under the regulation or whether it waseniadhe exercise of the prerogative. It
was contended that the Court could not inquire thtse foreign policy interests which are
peculiarly the province of the Executive and thenistier for Foreign Affairs.

Regulation 2.43(1)(a)(i)(B) also impliedly empowehe Minister for Foreign Affairs
to make a personal determination that a visa hatdarperson whose presence in Australia
may be directly or indirectly associated with thieliperation of weapons of mass destruction.
That determination would be a factual determinatidrich relates directly to the visa holder.
The question for the Minister for Foreign Affairowd be whether the Minister for Foreign
Affairs should determine that a particular persenassociated with the proliferation of
weapons of mass destruction. It would be diffitalthink that a determination of that kind
would not be justiciable at the request of the \hs#der, who it was determined may be
directly or indirectly associated with the proldé#ion of weapons of mass destruction. If that
be the case, it would be surprising that a deteatidn under reg 2.43(1)(a)(i)(A) was not
also justiciable.

However, it is right as the Ministers contendedt thistorically the courts have
eschewed any right to review executive decisiondaria relation to the country’s foreign
affairs. Such decisions are notoriously based olicips into which the courts are not
equipped to enquire. But simply because the dmtigivolves a consideration of foreign
policy does not take this decision out of the reafcthe review by the courts. There may be
some decisions which relate to foreign affairs Hratsubject to review.

Section 116(1) provides the circumstances in whiehMinister for Immigration and

Citizenship may cancel a visa. One of these greusidf a prescribed ground for cancelling
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applies to the holder: s 116(1)(g). Where circamses are prescribed the Minister for

Immigration and Citizenship must cancel the vish16(3).

Regulation 2.43(1) prescribes the grounds forpingoses of s 116(1)(g) of the Act.
The only ground relevant to the appellant is ret@.)(a)(A). Numerous other grounds are
prescribed in reg 2.43. All of the grounds, indhgd the relevant ground, require a
consideration of circumstances peculiar to the Wslder. That is natural enough because
under s 116 of the Act the Minister for Immigratiand Citizenship is called upon to cancel

that visa holder’s visa.

The relevant ground for this appellant requiresaterior decision to be made before
the first respondent makes his or her decision uisdEL6(3) of the Act. That anterior
decision is to be made by the Minister for Forefgfairs and the decision is made for one
purpose only, and that is to empower the first oagent to cancel the visa holder’s visa
under s 116(3). The Minister for Foreign Affaidgcision empowers the first respondent to
cancel the visa which would then require the fornaeia holder to leave Australia or
otherwise become an unlawful non-citizen and ligbléhe processes relating to unlawful
non-citizens; detention under s 189 of the Act Wwhnall continue until the unlawful non-

citizen is removed from Australia under s 198 @08 of the Act or granted a visa: s 196(1).

The Minister for Foreign Affairs’ decision undeeg2.43(1)(a)(A) has no other
consequence other than for the visa holder. Noedse is affected. It does not have any
practical effect for security purposes. The deciss simply that the visa holder’s presence
in Australia is inimical to Australia’s foreign poy interests. It does not empower the
Executive to do anything else in relation to theavholder apart from the first respondent

exercising the power under s 116(3) of the Act.

The decision which the Minister for Foreign Affaimade on 14 July 2008 did not
involve any policy considerations. It was a demiswhich implemented a previous decision
which had been made prior to 24 October 2007, wivias based upon policy considerations.
The decision which was made on 14 July 2008 waghehe¢he previous decision should be
extended to include the appellant. In my opinitve, decision of 14 July 2008 is justiciable
because it directly affects the appellant by depg\her of a right to continue to reside in

Australia in accordance with the terms of her éxgsvisa. The decision does not become
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non-justiciable because the decision is made amsequence of a previous decision which
was made on policy grounds. There are no poligysicerations within the decision of

14 July 2008 into which the Court is not equippthguire.

Because the decision is justiciable in my opinitwe, Minister for Foreign Affairs was
under an obligation to advise the appellant thaivae considering making that decision and
to allow her to provide reasons or arguments whey dbcision should not be made. The
Minister was in my opinion obliged to accord theeltant procedural fairness. The Minister

did not do so and in that regard failed to accbhedappellant procedural fairness.

That said however, does not necessarily mearthkadecision must be quashed even
though the Minister for Foreign Affairs did not prde the appellant procedural fairness.
The content of the obligation to provide procedui@tness must be first addressed to
determine whether the failure to accord procediaahess would have had any effect upon

the decision which was ultimately made.

In Minister for Arts, Heritage and Environment v Peko-Wallsend Ltd 15 FCR 274 at
281, Shepherd J said in speaking of the obligabagive procedural fairness in that case:

When one speaks of according natural justice oceqmtoral fairness to a party
affected by a decision, one must always have irdriie circumstance of the case at
hand. The content of the duty imposed on the aecisaker will vary with the
circumstances. One of the circumstances heraidhb decision-making body is the
Cabinet which is a body of the nature describethejudgment of Murphy J and
Blackburn CJ in theMinneke and Whitlam casesearlier referred to. That is the
starting point.

In ZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006)
228 CLR 152, the Court (Gleeson CJ, Kirby, Hayrna)i@an and Heydon JJ) said at [26]:

It has long been established that the statutompdveork within which a decision-
maker exercises statutory power is of critical im@oce when considering what
procedural fairness requires. It is also cleat tha particular content to be given to
the requirement to accord procedural fairness waédpend upon the facts and
circumstances of the particular case. As Kittaid 1 Mobil Oil Australia Pty Ltd v
Federal Commissioner of Taxation (1963) 113 CLR 475 at 503-504:

“[T]he books are full of cases which illustrate ohe impossibility of laying
down a universally valid test by which to ascertatmat may constitute such
an opportunity ['to correct or contradict any redev statement prejudicial to
their view’ Local Government Board v Arlidge [1915] AC 120 at 133jn the
infinite variety of circumstances that may exist, and the necessity of allowing
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full effect in every case to the particular statutory framework within which
the proceeding takes place.” (Emphasis added.)

In Re Refugee Tribunal; Ex parte AALA (2000) 204 CLR 82, Gaudron and
Gummow JJ said at 109:

In particular, it is trite that, where the obligatito afford procedural fairness exists,

its precise or practical content is controlled by aelevant statutory provisions and,

within the relevant legislative framework, this Mivary according to the

circumstances of the particular case. The poirdeigeloped in particular in the

judgments of Deane J iKioa v West (1985) 159 CLR 550 at 632-633 and

Haoucher v Minister for Immigration and Ethnic Affairs (1990) 169 CLR 648 at 652-
653.

The content of the procedural fairness which theister for Foreign Affairs was
obliged to accord this appellant is to be idendifiyy reference to the statutory regime which
empowers the Minister to make the decision. Trestn to impose financial sanctions and
travel restrictions upon the Burmese regime wasem@awor to 24 October 2007. The
decision included a decision to apply the restitdito the members of the Burmese regime’s

family.

In my opinion, the content of the procedural fass which the Minister for Foreign
Affairs was obliged to show the appellant priorn@king the impugned decision, which
affected only the appellant, was to allow the algpeélto make representations as to whether
she was a member of Brigadier General Zin Yaw’silfaand whether, in particular, she was
a daughter of Brigadier General Zin Yaw. The Mimidor Foreign Affairs was not obliged
to allow the appellant to make any further repres@ns apart from that. The effect of his
decision was, when made, to determine no moregharwas a member of Brigadier General
Zin Yaw’s family. That decision meant that the idean made prior to 24 October 2007

would apply to her.

There are two reasons why this appeal should $missed, notwithstanding that the
Minister for Foreign Affairs failed to accord thpgellant procedural fairness before making
his decision on 14 July 2008.

First, because after the decision was made thestddmfor Foreign Affairs allowed
the appellant to make representations in respetitaiodecision and on 19 September 2008
decided that his decision should remain in plade.also allowed the appellant to put further
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submissions after that date before deciding on&tuary 2009 that there was no basis to
revoke his decision. By considering the appellaatguments and submissions on those two
later dates, the Minister for Foreign Affairs rensed his earlier failure to accord the
appellant procedural fairness.

118 Secondly, if I am wrong about that, the limitechtemt of the duty meant that the
Minister for Foreign Affairs needed only to considehether the appellant is Brigadier
General Zin Yaw’s daughter and therefore a closeilfamember, and a member of the
Burmese regime. There is no argument about thhe failure therefore of the Minister for
Foreign Affairs to accord the appellant naturaltiges could not have led to the Minister
making any other decision apart from the one maddéhose circumstances, even if there has
been a breach by the Minister for Foreign Affaifshis obligations to accord the appellant
natural justice, there is no point in quashing tleeision to allow the appellant to make
representations which could not affect any futueeislon. The appellant would suffer no
injustice because the statute and the previoussidacicompelled the outcom&AAP v
Minister for Immigration and Multicultural and Indigenous Affairs (2005) 228 CLR 294 per
McHugh J at [80]Stead v Sate Government Insurance Commission (1986) 161 CLR 141 at
145.

119 This is one of those rare cases where the wrdsldmot issue because, if the matter
was remitted to the Minister for Foreign Affairdiet Minister would inevitably make the

same decision.

120 The appeal should be dismissed.

| certify that the preceding one
hundred and three (103) numbered
paragraphs are a true copy of the
Reasons for Judgment herein of the
Honourable Justice Lander.

Associate:

Dated: 11 June 2010
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REASONS FOR JUDGMENT
MCKERRACHER J

On one aspect only of this appeal | would respégttake a different view from the
view expressed in the reasons of Lander J. Ihiaspect which does not affect the outcome,
but is, nevertheless the focal point of the app&Bacomplaint, namely the making of the 14
July 2008 decisiontlie Decision). The Decision, for reasons set out below, (&5]1to
[128]) is, in my view not justiciable.

Before coming to that point, | make clear thatdtgfully adopt the factual summary
appearing in the judgment of Lander J. | also egvith the orders proposed by his Honour
and, in particular, agree with the two bases upbithvhis Honour concludes that no breach
of procedural fairness could be sustained. | edspectfully adopt and agree with the very
helpful analysis (at [76]-[97]) of those cases magkgood the point in Lander J’s reasons (at
[75]) that judicial review is open regardless ofettier a Minister's decision is made under

an enactment or at common law pursuant to the pofiiie prerogative.
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As Lander J observes (at [98]), whether the Denigs subject to judicial review does
not depend upon the source of the power, but th&renand subject matter of the Decision

which it is sought to impugn.

In particular, | also expressly agree with theatosion his Honour reaches and the
reasoning for it (at [99]) that the original polidecision to implement bilateral financial
sanctions against members of the Burmese regimehandassociates and supporters is not

justiciable.

The only topic on which | would take a differeméw is on the characterisation of the

actual Decision.

A primary consideration in the making of the Demisis reflected in an argument
raised by the appellant. The appellant argues ‘#sabciates’ in the policy should not or
does not extend to her as she does not philosdiyhgtgpport her father's views and also
because she has become estranged from him. Howaeyedecision as to whether the
primary unjusticiable policy extends to include mesuld necessarily require knowledge of
the factors driving the creation of the policy. Tdes no or no sufficient information on
which the Court might determine whether her argunmeecorrect or whether the Minister’s
advisors are correct. A court is not well placeddecide, in the absence of the unknown
underlying information, whether extending the samd, including financial sanctions, to
close family members regardless of their politigaws or actual closeness was intended to

or should be embraced within the expression ‘assegias applied by the Government.

The main thrust of the appellant’s challenge & thwould be wrong for the policy to
extend on an indiscriminate basis to all associatedose family members of those who are
senior members of the Burmese regime. In the pteseumstances, the true gravamen of
the complaint by the appellant is the content ef policy itself rather than its application.
Although the appellant goes on in her argumentlltestrate why, in her case, that is
particularly so (given the strain in personal faanitelationships and her opposition to her
Father’s views), the essence of the complaintagriblusion within the policy or treatment of
‘associates’ without capacity for determining wlegtlhose particular associates (including
close family members) pose any risk of the natarehich the regulation is directed. There

may be a good argument that use of a general esipresuch as associates is unfair,
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inappropriate or imprecise. There may also be gaagiments to the contrary. But to
explore those arguments would require, in my vieenturing into the area of the politically
created formulation of and justification for thedmn policy and its sanctions. That is an
area that is not justiciable.

128 As has been observed by the learned primary jutiesvery decision which depends
upon such a power would be non justiciable. If dpelication of the policy was flawed in
some way — for example the wrong person was idedtibr if the statute giving rise to the
power or the nature of the executive power werecamstrued or misapplied or perhaps,
hypothetically, the exercise of power were so nestiy irrational on its face, then it may be
that a challenge to a decision based on a policydcbe a justiciable ‘matter’. Generally
speaking, such circumstances would be those inhnéiicourt would have access to all the

relevant information to enable review.

| certify that the preceding eight (8)
numbered paragraphs are a true copy
of the Reasons for Judgment herein
of the Honourable Justice
McKerracher.

Associate:

Dated: 11 June 2010



