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GENERAL DISTRIBUTION
IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD709 OF 2007

ON APPEAL FROM A JUDGE OF THE FEDERAL MAGISTRATES C OURT OF
AUSTRALIA

BETWEEN: MINISTER FOR IMMIGRATION AND CITIZENSHIP
Appellant
AND: SZCWF

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGES: GYLES, STONE & ALLSOP JJ
DATE OF ORDER: 27 SEPTEMBER 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The orders of the Federal Magistrate made oprd 2007 be set aside.

3. The application for review of the decision ok tiRefugee Review Tribunal be
dismissed with costs.

4. The first respondent to pay the appellant’'ssco§the appeal.

Note: Settlement and entry of orders is dealt wit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

This is an appeal by the Minister for Immigrati&rCitizenship from a decision of a
Federal Magistrate setting aside a decision ofs#@nd respondent, the Refugee Review
Tribunal; [2007] FMCA 444. On 29 September 200@ thribunal rejected the first
respondent’s application for a protection visa andso doing, affirmed a decision to that

effect made by a delegate of the Minister.

The first respondent claims to be a citizen of aklia whose family has become
involved in a blood feud with another Albanian fami The blood feud started with the
accidental killing in 1998 of the first respondenirother by a member of that other family.
Almost two years later, having resisted attemptsettoncile him with the other family, the
first respondent’s father went to the other fansiijfome armed with an automatic shotgun
and intent on revenge. In the ensuing interchasfgére three members of that family
(including the killer of the first respondent’s Hner) were killed along with the first

respondent’s father.
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The first respondent claimed that, as a resutisfincident, he was liable to be killed
by members of the other family. He claimed tha two surviving brothers had also left
Albania. One brother had gone to Greece and ter ¢d New York.

The first respondent based his claim for protectan the basis that he feared
persecution as a member of a particular socialgrduitially he identified that social group
as his family. Subsequently he described it agetis of Albania who are subject to the
customary law known as the Kanun or the Code Lek&aDjini. The first respondent

claimed that the Albanian authorities were powertesprotect him.

The Tribunal’s decision

The Tribunal accepted the first respondent hach heerg in northern Albania and
that the Kanun commonly applies in agricultural aagional parts of northern Albania. The
Tribunal accepted that, with the collapse of thenBwnist regime in Albania, the Kanun had

re-emerged. It accepted that blood feuds areayresed part of the Kanun and added:

The rules of a blood feud require a male membeameffamily to be killed as
a matter of honour where a member of that familg baen involved in the
killing of a member of another family. Under tHedal feud, the family of the
victim is to “take blood” by seeking revenge agaiany male relative on the
other side.

The Tribunal did not accept that Albanian citizeviso are subject to the Kanun form
a particular social group within the meaning ofiéle 1A(2) of theConvention Relating to
the Status of Refugedene at Geneva 28 July 1951 and the Protocol mgldtiereto done at
New York on 31 January 1967 Art 1R¢fugees Conventipnlt observed:

The potential social group of Albanian citizens vare subject to the laws of
the Kanun could reasonably be said to compriseeatstt a third of the

population of Albania being northern Albania. | dot accept that such a
group of people could be said to be a united, ceapie or distinguishable

from the rest of Albanian society. The only atitdbbcommon to all members
of the group is the shared fear of persecution fesrather family group.

The Tribunal continued:

Nor do | accept that the “citizens of Albania whee asubject to customary
feudal law” suffer harm for their membership ofghgroup. Their fear of
harm is because of what a family member has dorg ot for the
membership of the group. Their group does not ggsssharacteristics that
distinguish it from society at large. In the cadepeople involved in a blood
feud in Albania there is no evidence that they sltammmon beliefs, concerns,
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interests, or gaolfsic] and the like. Their only common trait is thatytliear
being harmed by a member of another family.

The Tribunal accepted that the first responddatisily constituted a particular social
group but held that the events on which the fiespondent relied as giving rise to his fear of
persecution as a member of his family were notvated by Convention related reasons. In
summary the Tribunal held that any violence thaghnin the future be directed at the first
respondent by the other family would be motivatgddvenge because he is the son of the
person who murdered three members of their famtlgherefore concluded that s 91S of the
Migration Act 1958 Cth) applied and required it to disregard thosengs.

Relying on independent information about Albaniad ahe “generally amicable
relationship among religions” there, the Tribuniglbarejected the first respondent’s claim to
fear harm because his family is Christian and therofamily is Muslim. In particular the
Tribunal rejected the first respondent’s claim taAgempts to reconcile the two families had

failed because of their religious differences.

Section 91S of the Migration Act

Section 91S was inserted into the Act on 1 Oct@berl by theMigration Legislation
Amendment Act (No 6) 20QCth). It provides that the decision maker must:

For the purposes of the application of this Act ahe regulations to a
particular person (thdirst person), in determining whether the first person
has a well founded fear of being persecuted fordason of membership of a
particular social group that consists of the fipgrson’s family:

(@) disregard any fear of persecution, or any pew®n, that any other
member or former member (whether alive or deadheffamily has
ever experienced, where the reason for the fegressecution is not a
reason mentioned in Article 1A(2) of the Refugeesvention as
amended by the Refugees Protocol; and

(b) disregard any fear of persecution, or any peu®n, that:
(i) the first person has ever experienced; or

(i) any other member or former member (whethevealor dead) of
the family has ever experienced,;

where it is reasonable to conclude that the feapersecution would
not exist if it were assumed that the fear or pemen mentioned in
paragraph (a) had never existed.
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Review in the Federal Magistrates Court

The first respondent applied to the Federal Maafiss Court for judicial review of
the Tribunal’'s decision. The Federal Magistratenf that in applying s 91S the Tribunal

had erred in two respects.

First, his Honour found that the Tribunal had ootrectly asked itself the threshold
guestions required by s 91S, namely whether tisé faspondent’s father was a person who
experienced persecution or fear of persecutiorafoon-Convention reason and whether the
first respondent’s own fear would not exist if fagher had not experienced persecution or
fear of persecution. The Federal Magistrate esaesthe problems he found in the

Tribunal's approach as follows:

The difficulty in this case is that the persecutieared by the applicant
appears to arise out of the conduct of a person ptabably never feared
persecution himself. That is to say, the applisafdather was killed in the
attack on theother] family and may never have had the opportunity to be
persecuted or to fear persecution as a result sfdats. Although s 91S(a)
contemplates the possibility that the person whosesecution or fear of
persecution leads to other family members’ denxattlaims may be dead,
that test still requires that that first person Isieif or herself experienced
persecution or fear of persecution for a non-Corienreason.

The Federal Magistrate was of the opinion thatetheas no evidence that the first
respondent’s father was ever persecuted or evea liear of persecution. Rather his Honour
felt that such evidence as was before him tendethdacontrary “if only because his own
death was so close in time to his own crimes”. Hsour concluded that in the absence of
such evidence “the Tribunal could not conclude thattest in s 91S(a) had been satisfied

and if that test was not satisfied then the seatmes not apply to the applicant”.

The Federal Magistrate also found that, althodghTribunal discussed whether the
Albanian state could protect the first respondérfgiled to address the issue correctly and
had thus failed to exercise its jurisdiction. Tgreblem his Honour found here was that the
Tribunal had not addressed the issues raised bgdfieition in s 91R, that is whether that

which the first respondent feared involved “seribasm” within the meaning of s 91R(2).

On the basis of these two errors the Federal Nfaggsfound that the Tribunal had

fallen into jurisdictional error. His Honour sedide the Tribunal’'s decision and remitted the
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matter to the Tribunal for determination accordiodaw.

This appeal

The appellant takes issue with the Federal Madess interpretation of s 91S and
submits that the section applies to the circum&suaf this case. The impact of s 91S on
claims arising from Albanian blood feuds has beenswlered by this Court in a number of
cases; see for exampBCAL vMinister for Immigration and Multicultural and Ingenous
Affairs [2003] FCAFC 301;SDAR v Minister for Immigration and Multiculturand
Indigenous Affairg2002) 124 FCR 436 TCB v Minister for Immigration and Multicultural
and Indigenous Affair§2004] FCAFC 266 andSTYB v Minister for Immigration and
Multicultural and Indigenous Affair2004] FCAFC 295. The issue has most recently been
considered by the High Court 8TCB v Minister for Immigration and Multiculturahd
Indigenous Affairs(2006) 231 ALR 556 where the Court dismissed aneapfrom the
decision of the Full Federal Cou8TCB v Minister for Immigration and Multiculturahd
Indigenous Affairg2004] FCAFC 266. All of these cases concern applis for protection
visas who claim to have a well-founded fear of peusion arising in the context of a blood

feud. All have been unsuccessful.

In many of these cases an issue was whether [theant applicant could base a claim
for protection on being a member of a particulanaogroup comprising a wider group than
the applicant’'s own family such as “Albanian citizesubject to the Kanun” or “persons
subject to a blood feud”. Such formulations hagerbrejected at every level because they
rely on the shared fear of persecution as the idefiattribute of the clasdpplicant A v
Minister for Immigration and Ethnic Affair§1997) 190 CLR 225 at 263 per McHugh J;
Applicant S v Minister for Immigration and Multi¢utal Affairs (2004) 217 CLR 387 at 400-
401. In the main these attempts to identify a wgleup than the applicant’s family as the

particular social group have been a response tmpact of s 91S.

Before the Tribunal the first respondent reliedlmming a member of such a class.
Consistent with these authorities the Tribunal atgj@ this claim as did the Federal
Magistrate. In this appeal the first respondedtrbt press this claim but relied on being a

member of a particular social group comprised sffamily.
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In all of the cases mentioned in [15], a membethefapplicant’s family had killed a
member of another family thus precipitating a blofedid with a consequent fear of
persecution. The member of the applicant’s famifpse actions precipitated the blood feud
did not fear persecution for any reason mentiomedrt 1A(2) of theRefugees Convention
but because that person had committed a criminabad could anticipate that the other
family would seek revenge. For this reason, pursteas 91S(a), that person’s persecution or
fear of persecution had to be disregarded. Intaxhdipursuant to s 91S(b), the applicant’s
derivative fear also had to be disregarded andemprently the application for a protection

visa was not successful.

The first respondent contends that the criticdfetence in this case is that, in
reaching its decision, the Tribunal did not addrédss essential questions in relation to
s 91S(a) identified by the High Court 8TCB. Those questions set out in [26]®T CBand

approved in [29] are:

(@  whether any other member or former member @fgppellant’s family
had been persecuted in the past or had a fear rsiegation;

(b) if so, what the reason for that persecution veasl

(c) whether the reason was mentioned in Art 1A{2h@® Convention.

It is true that the Tribunal here did not formadlgt out and answer these questions

however, aSTCBshows, it is not necessary that the Tribunal do so.

In STCBthe appellant feared persecution because his gitinaifhad killed a member
of the Paja family. He submitted that the Tribuimadl erred in not explicitly addressing each
of these questions. In their joint judgment, Gtee€J, Gummow, Callinan and Heydon JJ
held that the Tribunal had done so “to the extemtessary” and, at [30], explained as

follows:

When the tribunal accepted the appellant’s “claimatt his family is involved
in a blood feud with the Paja family”, it acceptéuht at least the following
members of the appellant’s family feared perseauiip the Paja family — the
appellant’'s grandfather, the appellant’s fathergthppellant's brother and
the appellant himself. As indicated earlier, thimgosition was inherent in
the appellant’s claim and in what he told the tmiali So far as the appellant
was suggesting that other members of his familyetegersecution, that
suggestion was also accepted by the tribunal wherade that finding.

Their Honours continued:

The appellant criticised the Full Court for usingndar reasoning in relying
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on matters inherent in the appellant’s claim inat&n to the vulnerability of
the appellant’s grandfather, and submitted thas tivas an attempt to remedy
the defects in the tribunal’s decision by constingits own findings of fact to
fill the vacuum left by the failure of the tribuntal make them. This is not a
sound criticism. An appellate court which eluceigatby analysis, the findings
of another body in the light of unchallenged fattagerments by a claimant
is not “constructing” its own different findings.

The “unchallenged factual averments” in the fiegpondent’s claims include that his
family was involved with a blood feud with the otHamily. That blood feud began when
the first respondent’s brother was accidentalliekilby a member of the other family. This
is shown by the evidence of the first responddwatt, &fter his brother’s death, respected older
men in their community tried to negotiate with Héher and dissuade him from taking
revenge. It was also supported by the first redpotis evidence that prior to the killing of
his brother there was no problem between the twaliss. The continuation of the feud
after the death of the father was supported byificates from the National Agreement
Mission provided by the first respondent and byftist respondent’s evidence that members

of the other family have stated that they inten#liica member of his family.

In these circumstances it is hardly surprising tha first respondent has a subjective
fear that, as a member of his father’'s family hdiksly to be killed should he return to
Albania. The Tribunal accepted that the first msgent had such a fear but held that the fear
was not related to a Convention reason but togkienge Kkilling of his father. The Tribunal
was explicit on the point:

| am satisfied that the motivation for any hosélgion that may in the future

be directed at the applicant by thather] family would be an act of revenge

against his father's family, because he is the $ofj the person who
murdered three of their family.

At the hearing of the appeal Counsel for the fiespondent conceded that on this
finding s 91S(b) was satisfied and therefore, #1S(a) were also satisfied, the Tribunal
would be required to disregard evidence of the fiespondent’s fear. The first respondent
claims, however, that the Tribunal failed to addridee question whether “any other member
or former member of the applicant’s family [hasjebepersecuted or possessed a fear of
persecution”. He submits that the circumstances aee unusual and distinguish the present
circumstances from those considered in previoussca®n the evidence before the Tribunal

it was not possible to answer this question afftimedy and had the Tribunal considered the
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issue it must have concluded that the first respotisl father was not persecuted and had not

been in fear of persecution at all.

In this case there is only one instance of condbat could be considered as
persecution of a member of the first responderdiwilfy, namely the killing of the first
respondent’s father. The earlier shooting of tret fespondent’s brother is accepted on both
sides as accidental. Although it began the bleadlfit is not claimed that this killing was

persecution.

Was the killing of the father persecution? Altgbwpersecution may more commonly
be manifested by a series of incidents, it is gaheaccepted that if the harm complained of
is sufficiently grave, a single incident may conggé persecutionChan v Minister for
Immigration and Ethnic Affair§1989) 169 CLR 37@t 430, per McHugh J (“a single act of
oppression may suffice”). The first respondentnatathat even if in other contexts this is a
proper use of the term “persecution”, s 91R(1)hef Act must govern the use of the term for

present purposes. Section 91R provides:

For the purposes of the application of this Act ahe regulations to a

particular person, Article 1A(2) of the Refugeesn@mtion as amended by

the Refugees Protocol does not apply in relatiorpéosecution for one or

more of the reasons mentioned in that Article wsiles

(@) that reason is the essential and significardsen, or those reasons
are the essential and significant reasons, forglaesecution; and

(b)  the persecution involves serious harm to threqre and

(©) the persecution involves systematic and disnatory conduct.

The first respondent submitted that applying f@stion, there is no evidence that the
father ever suffered persecution or a fear of peisen and therefore no basis on which
s 91S applies. This submission involves two assest (a) that even if the killing of the
father involved serious harm, there was no “systemand discriminatory conduct” as
required by s 91R(c); and (b) there was no eviddrafere the Tribunal that the father had
any fear of persecution. In particular, the frespondent submits, there is no evidence that,
before the day on which the father went to the otamnily’'s home seeking revenge, he was
subjected to any form of harassment or oppressreatrhent or any systematic or
discriminatory conduct. There was no evidencengftareat to him from the other family. It
follows, in the first respondent’s submission, thia¢ father could not have any fear of
persecution. In any event, the first respondetinsts that neither of these issues was
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addressed by the Tribunal and its failure to emquito and reach a conclusion on these

issues was a jurisdictional error as found by thedral Magistrate.

The written submissions for the first respondeddrass the meaning of persecution
and quote th&he Macquarie Concise Dictionagefinition of the term as “to pursue with
harassing or oppressive treatment; harass perystefhey also refer to the statement made
in Hathaway,The Law of Refugee Statii891 at 102 that in demonstrating persecution there
is a “need to show a sustained or systemic rigkerahan just an isolated incident of harm”.
The first respondent submits that there was noeenie before the Tribunal that the father
was subjected to harassment or sustained or systeskiand therefore that he had not been

subjected to persecution.

An early reference to the notion of “systematicawact” is found inMurugasu v
Minister for Immigration and Ethnic Affaifd987] FCA 414 where Wilcox J said at 13:

The word “persecuted” suggests a course of systencanduct aimed at an
individual or at a group of people.

In Chan,McHugh J drew on Wilcox J's observation and immgshafollowing his

observation that a single act of oppression magtitoite persecution, said,

As long as the person is threatened with harm #wad harm can be seen as
part of a course of systematic conduct directed doConvention reason
against that person as an individual or as a memtfea class, he or she is
‘being persecuted’ for the purposes of the Conweenti

In Minister for Immigration and Multicultural Affairg Haji Ibrahim(2000) 204 CLR
1 at 30 McHugh J clarified this statement:

The use of the term “systematic conduct” has prowefbrtunate. Tribunals
have read it as meaning that there can be no patsetfor the purpose of
the Convention unless there was a systematic coafseonduct by the
oppressor. That is not what | meant by using ehqiression irChan. | used
it as a synonym for non-random, and | think thatMarugasuWilcox J
intended to use it in the same way.

At 30-31 of his reasons McHugh J referred with appt to other discussions of the term that
also clarified the notion in the same way; $¢ehamed v Minister for Immigration and
Multicultural Affairs (1998) 83 FCR 234 at 239 aAdbdalla v Minister for Immigration and
Multicultural Affairs (1998) 51 ALD 11. His Honour concluded at 32:

It is an error to suggest that the use of the esgian “systematic conduct” in
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either Murugasu or Chamwas intended to require, as a matter of law, that a
applicant had to fear organised or methodical coctgdakin to the atrocities
committed by the Nazis in the Second World War.

Section 91R was inserted into the Act at the séime as s 91S; see [9] above.
Although the discussions of systematic conduc@imnandHaji Ibrahim and others predate
s 91R in using the phrase “systematic and discatoiy conduct” the drafters of the section
must be assumed to have been aware of and to llmyted the meaning that the courts
attributed to the notion of systematic conductrtéely, there is no indication in the relevant

explanatory memorandum of an intention to attritautkfferent meaning to the notion.

In this case evidence of systematic and discritongaconduct is found in the first
respondent’s own claim that a blood feud had arisetween the two families. Like the
tribunal in STCBthe Tribunal here accepted this claim. A blooddfef its very nature
involves threats and counter-threats as each faem@yts its revenge; it involves systematic
and discriminatory targeting of each family. Givdae background information concerning
blood feuds and the father’s rejection of attenptseconcile the two families it would be
reasonable to conclude that the father acceptadhtbdamily honour required him to seek
revenge and that he would have known that a coeseguof his doing so would be the other
family seeking its own revenge. The first respantdemself says he pointed this out to his

father in his unsuccessful attempts to encouragenmake peace with the other family.

It goes without saying that the killing of theHat involved serious harm. It was a
single incident but it was not arsolated (or random) incident. It must be viewed in the

context of the surrounding circumstances, namedybtbod feud between the two families.

The only evidence before the Tribunal on the ddtiliang of the father is that he was
killed in an exchange of gunfire between him arel dther family on whom he was seeking
revenge. It is worth noting that there is no emitkethat the bullet that killed the father came
from a weapon of the other family rather than, ifstance, from his own weapon. It is,
however, a reasonable assumption and one thatribven@l made and was entitled to make.
Similarly it was reasonable for the Tribunal towss in all of the circumstances that the
serious harm to the father involved systematic dgtriminatory conduct. In those
circumstances it would also be reasonable for tiileual to assume that the father suffered

fear of persecution before he was killed.
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The father was not, however, killed for a Convemtreason. He was killed in the
context of an ongoing blood feud, the immediatecipitating factor being his attack on
members of the other family. That being so s Hduired that the persecution of the father
be disregarded in determining the first respondempplication for a protection visa.
Similarly the section required the first respontefdar of persecution to be disregarded. For
similar reasons any fear of persecution arisingnfiihe death of the father that the first

respondent’s brothers may have had must also begdisied.

Though the language of s 91R is not without ifBadilty, in the light of the reasoning
of Merkel J inSDAR v Minister for Immigration and Multiculturahd Indigenous Affairs
(2002) 124 FCR 436 in particular at 443 [19], app by the High Court irfSTCB v
Minister for Immigration and Multicultural and Ingenous Affair{2007) 231 ALR 556 at
563 [31]-[32], we do not think that the resolutiohthis case can be decided otherwise than

as we propose.

For these reasons the appeal should be allowdte ofders made by the Federal
Magistrate should be set aside and the applicétioreview of the decision of the Tribunal

should be dismissed with costs. The appellantlghmave his costs of this appeal.
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