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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of a decision mdxy a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The applicant claims to be stateless. The apglidamms to have been born in
Indonesia and to have lived there from birth to7.96le claims he then moved to the
People’s Republic of China and lived there untif19vhen he claims he moved to the
British Overseas Territory of Hong Kong where ved from 1971 to 1985. The
applicant arrived in Australia [in] October 1985daapplied to the Department of
Immigration and Citizenship (“the Department”) BoProtection (Class XA) visa [in]
August 2009. The delegate decided to refuse ta ginarvisa [in] October 2009 and
notified the applicant of the decision and his egwrights by letter [on the same date].

The delegate refused the visa application on teeshbathe applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

The applicant applied to the Tribunal [in] NovemB@09 for review of the delegate’s
decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Further criteria for the grant of a Protection @3l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

9.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definektticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:



10.

11.

12.

13.

14.

15.

16.

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee
Kin v MIEA(1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225VIIEA v
Guo(1997) 191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haiji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar(2002) 210 CLR IMIMA v Respondents
S152/20032004) 222 CLR 1 andpplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defim First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolelyattributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution



for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

17. In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country
of former habitual residence.

18. As the applicant in this case claims to be statelesthis context, “nationality” refers to
“citizenship” (UNHCR Handbook, at [87]; see aM8AB v MIMIA2006] FCA 239
(Weinberg J, 17 March 2006) at [50]-[53]) and thar@v‘country” in “country of
nationality” denotes a country capable of grantiatjonality Koe v MIEA & Ors
(1997) 78 FCR 289).

19. In SZFJQ v MIMIA & Anof2006] FMCA 671 (Scarlett FM, 27 April 2006) theust
held that it is fundamental to the jurisdictiontlo& Tribunal to make a finding as to
nationality and that an applicant’s own assertgonat sufficient without proper
consideration.

20. Whether an applicant is a person to whom Austras protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

21. The Tribunal has before it the Department’s fillatiag to the applicanthe Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sources.

Application for Protection Visa

22. The applicant was born in [City A], East Java, Inésia on [date deleted: s.431(2)].
He declares that he arrived in Australia [in] Oeob985 and was granted entry to
Australia on a visitor visa [visa class deleted34(2)] The applicant has not left
Australia since his arrival in 1985.

23. [In] August 2009, the applicant lodged an applimatior a Protection Visa. The
applicant’s protection claims were set out in resgoto questions 40 to 45 of Part C of
the application form. The applicant’s respecti@gponses are set out in the paragraphs
that follow

24. Inresponse to question 40, the applicant stataidhid is seeking protection in Australia
so that he does not have to go back to China atwhbsia. Based on the applicant’s
claims at the hearing (see below) the Tribunalrdeteed that the applicant seeks
protection against returning to both the Peopl&public of China and the Hong Kong
Special Administrative Region (HKSAR), and Indoesi

25. Inresponse to question 41 which asks Why did gawné that country, the applicant
stated the following:



26.

27.

28.

In 1967 due to the anti Chinese riots and unreshdonesia and the discrimination
against the ethnic Chinese minority | left Indoaemnd went to China to study. My
brother [name] had gone there one year before ntenhbwas not able to tell me what
the conditions were like there before | left Indeiae The Indonesian authorities
informed me that if | went to China | would notdi#e to return to Indonesia because
| would be considered a communist sympathiser.Indgnesian residency permit
(my SSK) was seized.

When | arrived in China, | was not allowed to stiicause in China there was great
unrest due to the Cultural Revolution The locabsints had declared themselves as
revolutionary guard and all those who had overseasnections, or had bourgeois
and landlord family backgrounds were targeted. [edike me were not trusted by
the regime. | had no chance of normal study aedded up working in a factory at
the age of [age] at a salary of 15 Yuen (sic) penth. | found life very difficult
because of how | was treated.

In 1971 | left China and went to Hong Kong | hatld money and little Cantonese. |
obtained work there and was able to obtain resiganddong Kong because | was
unable to return to Indonesia. | was issued withdentity card with no right to a
passport. | was able to use the certificate ohtdg as a travel document, in which
many countries did not accept as substitution atly@assport.

In 1973 | became a merchant seaman and workedsasaman until | came to
Australia in 1985. | was on leave in Hong Kong dllesv to Australia for a holiday. |
did not leave Australia after my visitors visa erpli

| have never been qualified or been issued a passptndonesia or China or Hong
Kong British.”

In response to question 42, which asks “What dofgaumany happen to you if you
go back to that country”, the applicant states:

“I fear that | may suffer discrimination and hardphf | return to China. | was not
born in China and speak Mandarin and Cantonese witieavy Indonesian accent.
Chinese people from overseas are treated like skeclass citizens in China. They
are discriminated against and naturally attract picson. The authorities give them a
very difficult time. Overseas born Chinese havkcdity in obtaining work in China
because locally born Chinese will usually be prefdr When | was in China | was
denied travel permission within China.”

In response to question 43 which asks “Who do jimktmay harm you if you go
back?” the applicant stated that those that hes f@dr harm him are the Chinese
authorities and those who do not like Chinese metspn overseas.

In response to question 44 which asks why do yoik tiinis will happen to you if you
go back, the applicant states:

Because | was not born in China and speak Mandamoh Cantonese Chinese with a
heavy Indonesian accent.



29. Inresponse to question 45 which asks “Do you thinak the authorities of that country
can and will protect you if you go back? If nothywnot?”, the applicant states:

The Chinese authorities will not protect me becahsg are prepared to tolerate the
discrimination of a minority group like me.

30. The Tribunal examined the Departments files whachpngst other documents, contain
the following:

Documents on the Department’s file 2009/98641

» Commonwealth bank superannuation rollover balahoggg a balance of approx
[amount deleted: s.431(2)];

» Australia Income Tax assessment for the year er@lngune 2008 showing taxable
income of [amount deleted: s.431(2)] and showingfand issued,;

» Evidence of Telstra shares held by the applicant;

* Rental agreement for applicant’s apartment acconatmdin [suburb deleted:
s.431(2)];

» A colour copy of Qantas ticket for the applicantavel from Hong Kong to
Australia in 1985. The ticket shows the applicaat booked to travel from Hong
Kong to Melbourne with a return flight to Hong Koug Sydney booked [in]
October 1985;

* A copy of a Certificate of Identity issued by theélzorities in Hong Kong [in] July
1985;

» Various other documents including a bridging visanted to the applicant [in] Jul
2009;

» Copies of the applicant mother and father’s passpsued by the Republic of
Indonesia.

Documents on the Department’s file 2009/112260

» Application for an applicant who wishes to subrnéit own claims to be a refugee
(Form 866C);

* Various articles on Indonesian-Chinese who retutndadhina in 1950’s and 1960's
(summarised list at folio 95).

The delegate’s decision

31. [In] October 2008 the Department’s delegate refukedapplicant’s claim for a
Protection Visa. In the delegate’s Decision Re¢beddelegate states, amongst other
things:

» The delegate decided that the applicant is a natmiiHong Kong Special
Administrative Region (HKSAR). After stating thiie applicant claims to be



stateless, the delegate considers country infoomatn the right of abode and on
the right to land in HKSAR. The delegate then goeso find that there is no
evidence indicating that the applicant is not ableeturn to HKSAR and that he
will have a right to land (RTL) in HKSAR and be alib live, study or work
without restriction. The delegate also finds tiat applicant may also be entitled
to apply for permanent residence in the HKSAR kbyldpg for verification of
eligibility;

» The delegate states that the applicant has madkainas against the country of
reference, namely HKSAR. The delegate finds thetpplicant makes no claim to
have been arrested or detained in HKSAR. The d&tegjso finds that the
applicant was gainfully employed as a seaman farmaber of years prior to
departing HKSAR and that he makes no claim to lexyerienced a threat to his
life, significant physical harassment, significahtysical ill treatment, significant
economic hardship, denial of access to basic s=s\ac denial of capacity to earn a
livelihood. The delegate concludes on this poinfibding the applicant has not
experienced, or will experience, serious harm &sekdin the Migration Act. The
delegate finds that applicant will not be persedtite any Convention reason if he
returns to HKSAR now or within the reasonably feeable future.

* Regarding the applicant’s circumstances and stattespect to The People’s
Republic of China (PRC), the delegate states, astatber things, that the
available country information indicates the appitcia not currently a citizen of the
PRC. The delegate found that on the informaticailakle the applicant could, if
he wished, avail himself of the ‘right to enter ardide’ in the PRC based on being
a ‘near relative of Chinese nationals’. The defediads the applicant’s fear of
persecution in the PRC is not well founded becausiee delegate’s view the
applicant would not experience ‘serious harm’ ifiere to reside in the PRC. The
delegate found the applicant does not face a healae of persecution in the PRC
now, or in the reasonably foreseeable future.

* In respect of the applicant’s circumstances anwista Indonesia, the delegate
considered Article 9 of the Requirements and Proifor Obtaining Citizenship
of the Republic of Indonesia and concludes thagfiicant makes no claims
against return to Indonesia and that there is ibeece before the delegate that the
applicant would be eligible to apply for citizenstm Indonesia.

Application for review

32.

The Tribunal received an application for the revigwthe delegate’s decision [in]
November 2009.

Tribunal Hearing

33.

34.
35.

Theapplicant appeared before the Tribunal [in] Jan2&30 to give evidence and
present arguments.

The applicant was represented in relation to thieeveby [agency deleted: s.431(2)].

At the hearing the applicant’s representative mtedithe Tribunal with a copy of three-
page document titlelong Kong Certificate of Identityaken from the internet



Wikipedia source. The applicant’s oral evidenaavated at the hearing is set out
below under relevant country headings.

Indonesia

36.

37.

The Tribunal asked the applicant to begin by exytgj the circumstances leading to
his departure from Indonesia. The applicant bdgsevidence by telling the Tribunal
that when he lived in Indonesia before moving tan@hn 1967 there was a strong anti-
Chinese feeling and there was a movement to fte€hinese population in Indonesia
to close their businesses, to close their schawlgganerally to suppress the Chinese
culture. He told the Tribunal there was pressuréhe Chinese population to even
change their names to Indonesian names. He teldiribunal that he wanted to study
civil engineering so he decided he would move tm&Ilm 1967 because he thought he
would be able to undertake those studies thereextglined that his brother had
moved to China the previous year and his motherfatheér's plan was that the
applicant would move to China, complete his stuthese then start work so he could
assist his mother and father and the rest of tin@yfdo all move to China as well. The
Tribunal asked the applicant to explain the timakzof this plan and he replied the
plan was for this to happen five or six years dfterapplicant moved to China He
explained that his mother and father were alsat&ted with the government in
Indonesia because they had been forced to closestiap there due to the anti-Chinese
feelings at the time.

The applicant explained that there was an attemgigtununist coup in Indonesia in
1966 and because of this the governing regime becarspicious of the Chinese
population because they regarded the Chinese asiars of the attempted coup. He
explained that his mother and father moved frorm@o Indonesia when his father
was in his twenties. He explained his father re¢drto China briefly to marry and then
returned to Indonesia with his wife. He explairleal his father first moved to East
Java to work as cheap coolie labour growing caffieee. His father then moved to
[City A] where the applicant was born in [year deté s.431(2)]. His father started
and operated a [details deleted: s.431(2)] sh¢@itg A] and then operated a [business
details deleted: s.431(2)]. He explained thanimigher and father briefly left Indonesia
and returned to China during the second world waemthe Japanese invaded
Indonesia. He told the Tribunal that the Japamese killing the Chinese so his
mother and father left around 1943 and lived inn@hintil the war ended. The
applicant said this explains why one of the applisasiblings was born in China.

China

38.

The applicant told the Tribunal that from the fidsty he moved to China in 1967 he
regretted the move. He explained that the govgrregime of that country prevented
people leaving at the time he arrived however Jated possibly a result of US
President Jimmy Carter’s contacts with China, thimgre relaxed which meant he was
able, in 1971, to leave China and move to Hong KdAg said that he found that the
Cultural Revolution in China at the time meant éheas much fighting and generally
anarchy in that country. He said that the effé¢he Cultural Revolution and the
disruption caused by it was that he could not datve moved to China to do, that is,
to study civil engineering. He said he was notealle to enrol in the course. He told
the Tribunal that after waiting for a long timestudy and discovering he was not able
to study due to the disruption caused by the CallfRevolution, he asked for work and
he was sent to work in a factory that made [prodettted: s431(2)]. He explained at



39.

40.

the factory he was paid 15 Yuan per month and wagged with dormitory
accommodation which he shared with eight other exek He added that he also
experienced discrimination as a returnee to Chia.explained that upon moving to
China he lived in Guangzhou for about a year themed to Hang Zhou where he
stayed for three years He said that the authsmtéxided that Guangzhou was
overcrowded with Indonesian returnees so he, amefgtwere forced to relocate to
another city. He chose to relocate to Hang Zhdine Tribunal asked the applicant if
he was politically active while in China. The appht told the Tribunal that he was
not politically active in China during the four ysde spent there. He said that even
though he may have personally opposed the regingates not speak out against it.
He described how during the time in China he waseit to witness an execution as
part of the “class education”.

The Tribunal asked the applicant to explain whylaéms his right to live in Indonesia
was taken from him when he left Indonesia. Thdieapt told the Tribunal that when
he left Indonesia to travel to China his Indoné&sidency Permit (SKK) was taken
from him because the authorities were suspicioukegthnic Chinese because they
thought that communist China supported the attednpbep against the Indonesian
government. He told the Tribunal that he beliebed even though he has [number
deleted: s.431(2)] siblings living in Indonesiais@ot permitted to return there to live
permanently. He added that only since 1984 hdseba permitted to return to
Indonesia as a visitor.

The applicant told the Tribunal that he was neweerg Chinese citizenship while in
China and that he was only ever granted a Cettigfioaldentity in Hong Kong.

Hong Kong

41].

42.

The applicant told the Tribunal that before moviadiong Kong he had a girlfriend in
China. She also moved to join the applicant in ¢iEong about 8 months after the
applicant moved, however the relationship evenyuailded in Hong Kong. The
Tribunal asked the applicant whether he owned aogepty in Hong Kong, he
explained that he did not buy any property in H&woag but only rented
accommodation, which was usually shared accomnmdatith other returnees
(returnees from Indonesia). He explained that bisede did not speak fluent
Cantonese he did not associate much with the ggomapalation of Hong Kong but
rather tended to associate just with other retwnee

The applicant told the Tribunal that his countryfainer habitual residence is the
British Overseas Territory of Hong Kong as distifrtotn the Hong Kong Special
Administrative Region (HKSAR). He explained th#teaan absence of almost 25
years from Hong Kong he assumed that he has Issight of abode there. He said
that he had tried to contact the Hong Kong Immigreoffice by telephone however he
could not get through because the phone was cdhyséargaged.

Australia

43.

The Tribunal asked the applicant if his travel taskalia in 1985 was his first ever visit
to this county. The applicant told the Tribunattduring his work as a merchant
seaman he had travelled to [town deleted: s.43#{2)estern Australia on [number
deleted: s.431(2)] occasions. He explained th&a®Bb he had some leave so he
booked a two week trip and flew to Melbourne. &l two-week visitor visa for



Australia and was booked to take an eight-day abtine beginning of his two-week
visit to Melbourne The applicant told the Tributizt after the eight-day tour he took
a flight to Perth where he has resided ever since.

44. The Tribunal asked the applicant why he had notectorward to the Australian
immigration authorities before now. He repliedtbling the Tribunal that from the
time he arrived in Australia in 1985 until the Batennial in 1988 he heard rumours
about Australia offering an immigration amnestye $aid he relied on the amnesty
being granted and added that he did not have ee&tgplan” in the event, as things
turned out, no amnesty was granted. He claimeadni 2000 the USA and New
Zealand both offered immigration amnesty. He ttodth the Tribunal that he
eventually forgot that his immigration status watawful and he tried to live as
normal as he could however he was often remindaichth did not have the same rights
as Australian citizens because he did not havesadoeMedicare or to unemployment
or other Centrelink benefits. He added that dutireg24 years in Australia he
experienced difficult times when he had no work aadncome or social security
benefits.

45. The Tribunal asked what caused him to now comedaivabout his immigration
status. The applicant replied that after twenty-fgears he is tired of hiding and of
playing cat and mouse about it so he decided tooapp the Department voluntarily.

The applicant’s fear of returning to Hong Kong Spkadministrative Region (HKSAR)

46. The applicant told the Tribunal that he has a &ddhe discrimination he will suffer if
he returns to HKSAR He explained that he is nogrit in Cantonese which is
generally spoken in HKSAR and because of this Hiebaiidentified as not being from
HKSAR. He said this will mean he will face discimation when looking for a job.

He said people would laugh at him because of lasr#cand pronunciation. He added
that his fear is psychological rather than physi¢é¢ added that he has been in
Australia for twenty four years so it would be aifflt to adjust to life back in HKSAR.
He told the Tribunal that he believes HKSAR is @iéint now and he believes it is
controlled by the communist government in Beijimgl &oon it will be a rubber stamp
to the wishes of the Beijing regime. He addeddased that because he is not a citizen
of Hong Kong he would not be able to get a passpbith would restrict his ability to
travel. He said that he might be entitled to auoent of Identity but such documents
are not accepted by all countries so his futuneetravould be restricted.

47. The Tribunal asked the applicant why he could ot his siblings in Indonesia to
which the applicant relied that he believes he dmggjualify for permanent residence
back in Indonesia.

Post hearing submission

48. [In] January 2010 the Tribunal received a detadeldmission prepared by the
applicant’s representative. A copy of the submois$ias been attached to the
applicant’s Tribunal file. The most relevant poiimghat submission are set out below:

* The applicant has never married and has no children



The applicant did not leave Australia after theigxpf his visa and did not apply
for another valid visa whilst in Australia until b&ended the Perth Office of the
Department [in] August 2009 and “turned himself;in”

At the hearing before the Tribunal, the applicaaneayevidence that he had worked
as a merchant seaman between 1973 and 1985 aras$ thaherchant seaman he
was not present in Hong Kong for extended periddsme. In this submission, the
applicant provides details of the vessels he wodkednd the dates of his
contracted services on those vessels. The sulmmisksiims that between the
contracted dates the applicant was not physicaigent in Hong Kong. The
submission includes a table showing the vessel nantkethe start and finish dates
from 1973 to 1985. From the table provided thédiial calculated the applicant
was absent from Hong Kong for a total of approxehaé years (72 months) in the
12-year period from 1973 to 1985;

Under a headintssue: Does the applicant have the Right of AbtRA®A”) in
Hong Kong?he submission states that in 1971 the applicaistgvanted an exit
permit by the PRC and went to Hong Kong. He waabieto return to Indonesia
and was granted residency in the then British GarJerritory of Hong Kong.
The applicant never obtained citizenship in the RR@ the British Overseas
Territory of Hong Kong. The applicant has neveed in Hong Kong when it has
been the Special Administrative Region of the PRC;

The submission discusses the law relating to peemtanresidency in Hong Kong
(Immigration Ordinance CAP115). The submissioncbathes that the applicant
accepts that it is likely that the authorities IKSAR will determine that he has the
“right to land” in Hong Kong by the operation ofctien 2AAA(1)(b) of the
Ordinance which grants the applicant the rightittdl because he ceased to be a
permanent resident by virtue of the operation @uSé 7 of the Schedule 1 of the
Ordinance;

Under the headintpsue: What is the applicant’s country of formebitaal
residence?he submission states that because the applEangtateless person it is
necessary to identify his place of former habiteaidence prior to his arrival in
Australia in order to determine his claim for paiten. The submission goes on to
state that at the hearing the applicant claimethisacountry of former habitual
residence no longer existed because on 1 July tt@9British Overseas Territory
of Hong Kong ceased to exist and Hong Kong reveretie sovereignty of the
PRC. The submission goes on to state “Howeveengikie decision of Tamberlin J
in the Federal Court iijhe Kwet Koe v Minister of Immigration & Ethnicféifs

& Ors [1997] FCA 912 (8 September 1997) this argumenild/appear to be
without merit”;

Under the headindssue: Is the applicant likely to suffer seriousrhan Hong
Kong?the submission states the applicant expressesl ééaiscrimination if he
returned to the HKSAR and while this is part of BRRC it is clear that conditions
in Hong Kong are markedly better than those “onntfagnland”. The submission
goes on to say that the applicant accepts thatifoeimination he fears does not
meet the definition of “serious harm” containedéction 91R of the Migration Act
1958;



* Under the headindReferral for Ministerial interventionzhe submission states that
in the event that the applicant’s review is unsastid the applicant requests the
Tribunal refer his case to the Minister for Immigwa and Citizenship for
consideration under section 417 of the Migration 2&58. The submission refers
to relevant paragraphs from the Minister’'s Guidedimn cases involving unique or
exceptional circumstances. The submission states:

It is submitted that this is a unique and excepti@ase given that the applicant has
been in Australia over 24 years. During that teehas worked, paid taxes and
integrated into the Australian community. The agapit has not left Australia since
arriving here in 1985.

The applicant is now [age] and is a single man.hbfevery few assets. He has no
family in Hong Kong He is currently unemployedt imiin good health. He has no
job prospects in Hong Kong. If Hong Kong authestgive him the right to land in
Hong Kong he will find himself in very difficult ctumstances. It will be very
difficult for the applicant to obtain work in Hor{png given his age and will suffer
significant hardship.

Country Information

49.

Indonesia

50.

The applicant provided several pieces of countigrmation which are summarised at
the end of this part of the decision. At the hegithe Tribunal also had access to other
country information prepared by the Tribunal. Thi#ounal raised relevant country
information with the applicant during the hearingigh suggested that circumstances
appear to have changed in the countries of referand may suggest that there is not a
real chance of serious harm amounting to persatutithe countries of reference. The
Tribunal did not reach a concluded position on #tithe hearing.

Under the provisions dAct No. 3 of 10 April 1946 Concerning Citizens &ebidents
of Indonesiaapplicable at the time of the applicant’s birthtiéle 1(h) indicates that a
person born in Indonesia to unknown parents oatemts of unknown nationality
“shall be an Indonesian citizen”.

The full provisions of Article 1 oAct No. 3 of 10 April 1946 Concerning Citizens and
Residents of Indonesae as follows:

Article 1. A person shall be an Indonesian citizerf:
(a) He belongs to the indigenous population of ireda; or

(b) Though not falling within that class, he isesdendant of a person of that class
and was born and domiciled within the territorytied Indonesian State, or, though
not a descendant of a person of that class, héaraswithin the territory of
Indonesia and has been domiciled therein for at iz consecutive years, and has
attained the age of 21 or has married, unless tresdeen submitted a declaration
that he should not become an Indonesian citizeauseche is a citizen of another
State;

(c) He has been granted Indonesian citizenshipalbyralization;
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(d) He is a legitimate, legitimized or legally ackviedged child of a man who at his
birth was an Indonesian citizen;

(e) His father, being an Indonesian citizen, didithvw 300 days before his birth;

(f) He has been legally acknowledged only by highreg and she was at the time of
his birth an Indonesian citizen;

(g) He has not been legally recognized by his fatihenother but was born within
the territory of the Indonesian State;

(h) He was born within the territory of the IndorsState to unknown parents or to
parents of unknown nationalityAgt No. 3 of 10 April 1946 Concerning Citizens and
Residents of Indonesi46]

Article 5 of the 1946 legislation provides for thequisition of citizenship by
naturalization, but requires that persons seekatgralization should have “attained the
age of 21", which the applicant had not attainefteethe introduction of a new law on
citizenship in 1958.

On 1 August 1958,aw No. 62 of 1958, Law on the Citizenship of tepuBlic of
Indonesiacame into force. The provisions of Article 1 iralie that a child born in
Indonesia to parents who were not Indonesian naiSamould have been entitled to
citizenship if either of Articles 1(h) or 1(i) apged:

Article 1. Citizens of the Republic of Indonesia ag:

a. persons who, based on the legislation and/ati¢seand/or regulations prevailing
since the August 17, 1945 Proclamation, are alreathens of the Republic of
Indonesia;

h.persons who are born within the territory of Republic of Indonesia, if
both parents have no nationality or as long as#tienality of both parents
is unknown;

i. persons born within the territory of the Repaldf Indonesia who have not
acquired the nationality of the father or mothethattime of their birth and
as long as they do not acquire the nationalityitbiee their father or mother
(Source:Law No. 62 of 1958, Law on the Citizenship of tepulic of
Indonesial958, UNHCR website
http:/mwww.unhcr.org/refworld/docid/3ae6b4ec8.htmhccessed 22 January
2010.

Article VIII of the “Concluding regulations” of th£958 law indicates, however, that
these provisions of Article 1 could not be appleéth respect to a person born in 1946,
the new law being retroactively valid only to Ded®#n1949. Article VIl states:

This Law comes into force on the date of promutgatiith the stipulation that the
regulations in article 1 letter b to letter j, eli 2, article 17 letter a, ¢ and h are valid
retroactively December 27, 1949.

Amongst the provisions of Article 5 of the 1958 lawthe acquisition of citizenship by
naturalization is the requirement at subparagrg@htbat the petitioner “have reached
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the age of 21”. From the applicant’s evidence, ¢égadted Indonesia in 1967, [and may
not have] turned 21.

Article 17 is relevant because it deals with theslof citizenship of the Republic of
Indonesia and suggests that if the applicant hakoship when he departed Indonesia
in 1967, he would subsequently have lost thatemighip in accordance with Article
17(j) of the 1958 legislation if the Certificate lofentity granted in Hong Kong was
considered to have had “the character of a passpadtwas still valid:

Article 17.
The citizenship of the Republic of Indonesia ig lbscause of:

j-having a passport or certificate which has therabter of a passport from a foreign
country in one’s name which is still valid

Alternatively, citizenship may have been lost uniher provisions of Article 17(k):

Article 17.
The citizenship of the Republic of Indonesia ig lnscause of:

k.other than for state’s service, domiciling abroadng 5 consecutive years by not

declaring one’s wish as to continue being a citizefore the period has lapsed and

thereafter every two years; such a wish shall lotaded to the Representation of the
Republic of Indonesia at one’s residence.

If citizenship was lost under Article 17(k), Articll8 allowed for citizenship to be
regained on the former citizen’s return to Indoaesi

Article 18.

A person who looses [sic] the citizenship of thepiadic of Indonesia as mentioned
in article 17 letter k. regains the citizenshipte Republic of Indonesia if the person
is domiciled in Indonesia based on an Entry Peamit makes a statement as to that
effect. Such a statement shall be made to the PengadilgeriNg the residence of
the person within 1 year after the person is ddeddn Indonesia.

The current legislation on citizenshlpw of the Republic of Indonesia No. 12 on
Citizenship of the Republic of Indonesiaas introduced in August 2006. The criteria
for citizenship are provided in Article 4, and pgnaphs 4(9) and 4(11) may be of
relevance in this case:

Article 4

A Citizen of the Rep. of Indonesia is:
(2). All persons whom by law and/or based on agergmbetween the
Government of the Rep. of Indonesia and other cmsprior to the
application of this Decree have already becomeéhis of the Rep. of
Indonesia
(2). Children born through legal wedlock from addnesian father and
mothet
(3). Children born through legal wedlock from addnesian father and an
alien mother
(4). Children born through legal wedlock from aiealfather and an
Indonesian mother
(5). Children born through legal wedlock from addnesian mother and a
stateless father or
whose country does not provide automatic citizgnghitheir offspring



(6). Children born within 300 (three hundred) dafter the father has passed
away, under legal wedlock, and whose father imydonesian citizen

(7). Children born out of legal wedlock from an ém&:sian mother

(8). Children born out of legal wedlock from arealimother who is claimed
by the Indonesian father as his natural child arudh €laim is declared before
the child reaches the age of 18 (eighteen) or befwr child has marriedet
(9). Children born in Indonesian territory whoseguds are of undetermined
citizenship at the time of the child’s birth

(20). Children newly born and found in Indonesiamitory and whose
parent’s are undetermined

(11). Children born in Indonesian territory whontlat time of birth both
parents were stateless or whose whereabouts aeteumihed

(12). Children born outside the Rep. of Indonemyanfan Indonesian father
and mother

due to law prevailing in the country of birth autminally provides
citizenship to the chitd

(23). Children born from a father and mother whe \geanted citizenship
and died before the parents had sworn their alhegidaw of the Republic of
Indonesia No. 12 on Citizenship of the Republindbnesia2006, UNHCR
website, 1 August http://www.unhcr.org/refworld/abd538aae64.html —
Accessed 22 January 2010

58. On loss of citizenshipin Indonesia, the current &ates that:

59.

Article 23
An Indonesian citizen will lose their citizenshipedto the following:

h.) Possesses a passport or travel document egpiitala passport from a
foreign country or a letter that may be construed aalid citizenship

identity from another country on his/her ngroe

i.) Living outside the territories of the Rep. afibnesia for 5 (five)
consecutive years for non official purposes, witlegal reason and
deliberately refuses to declare their intentionstmain as Indonesian citizens
before the 5 (five) year limit ends, and in eaclthaf next 5 (five) years the
said person fails to declare their intention odirging their citizenship to the
Indonesian Representative offices in which the paidon’s residence is
under their jurisdiction although the said Représtare Office has duly
informed them in writing, as long as the incumbdmts not become stateless
because of such negligence.

On the question of whether the applicant may nowatide to apply to gain citizenship
through naturalization, if the applicant has premiy held but lost Indonesian
citizenship, Article 32 provides that “[a] persohavhas lost their Indonesian
citizenship may regain their citizenship throughunalization procedures as stipulated
in Articles 9 to Article 18 and Article 22”. Withespect to either gaining or regaining
citizenship, the Act includes the following crit@iffior acquiring citizenship through
naturalization:

REQUIREMENTS AND PROCEDURES FOR ACQUIRING
CITIZENSHIP OF THE REP. OF INDONESIA

Article 8
Citizenship of the Rep. of Indonesia may be acguineough naturalization.



Article 9

Requests for naturalization may be forwarded byaphicant upon meeting the

following requirements:
a. Aged 18 (eighteen) or married
b. At the time of forwarding the application, thepficant has resided in
Indonesian territory for at least 5 (five) consesuears or at least 10 (ten)
years intermittently
c. Sound in health and mind
d. Able to speak Bahasa Indonesia and acknowldtigestate basic
principles of Pancasila and the 1945 Constitytion
e. Was never legally prosecuted due to acts ofecand sentenced jail for 1
(one) year or mote
f. Upon acquiring Indonesian Citizenship, will rejuish any other
citizenship
g. Employed and/or has a steady incoared
h. Pay a naturalization fee to the Government Tigas

Article 13
(). The President shall grant or reject requestaéturalization.
(2). The granting of requests for naturalizatiomestioned in Paragraph (1) is
determined through a Presidential Decree.
(3). The Presidential Decree as stipulated in Papig(2) shall be determined at the
most 3 (three) months since the application isivedeby the Minister and will be
informed to the applicants within 14 (fourteen) slaince the Presidential Decree is
issued.
(4). Rejection of naturalization as mentioned ipr(iust be supported by reasons and
informed by the Minister to the incumbent at thestaithin 3 (three) months since
the application was received by the Minister.

60. Information from the website of the Embassy of Republic of Indonesia in Canberra
on the subject of Temporary Stay Visas makes speuniéntion of those “seeking
repatriation”, as follows:

Temporary Stay Visa is good for a single entryrdgented within 3 (three) months
from the date of issuance and is valid for a maxinstiay of 1 (one) year). It is
granted upon the authorization of the Directoragé@&sal of Immigration in Jakarta.
To expedite the authorization, it is advisabledawenthe sponsor in Indonesia submit
also the application directly to the Directoraten&ml of Immigration in Jakarta
VITAS can be extended in Indonesia.

VITAS are for working and non-working pugas; such as foreign investment,
family re union, repatriation, and retirement.

For those seeking repatriation (returning to thentxy of origin), must provide proof
of former Indonesian citizenship and proof of argméee of living expenses in
Indonesia. (Source: ‘Temporary Stay Visa (VITAS)h@ated), Embassy of
Indonesia in Canberra website http://www.kbri-
canberra.org.au/consular/visa/visa_temp.htm — Astef2 January 2010).

61. What remains unclear is how this law reform affgaeteple who were born in
Indonesia who have since left an extended peridnaf without acquiring foreign
citizenship. In researching the residency andemighip law applicable to Indonesia it



appeared that the information was inconclusivehsoltribunal wrote to the Embassy of
the Republic of Indonesia in Canberra [in] Febru20$0 and requested information on
whether a person in circumstances such as thecapps would have a right to enter
and reside in Indonesia. A reply was receivedhgyTiribunal to this request [in] May
2010 The reply states, relevantly:

Firstly, Indonesia does not recognize a personhwsitling a status of being “stateless” or
"apatride". Law No. 12/2006 (the Law) provides galebasis for a person who lost their
citizenship due to unnatural causeste majeure(e.g. a child who was born in Australia
“must” become an Australian citizen even thoughythave the unwillingness to do so).
According to the law, children under 18 years cf agd never been lawfully married, born
from mix marriages, could enjoy limited dual citiship. When the child reaches 18 years of
age or gets married, they are required by the tadetide on becoming an Indonesian or
foreign citizen

There are several causes of becoming an Indon€sieenship [please refer to Law No.
12/2006, Chapter Il on Indonesian citizen, Chafiteon Requirements and Procedure of
Obtaining Citizenship of the Republic of Indone@at 8,9,10; Art 19-22)]: A person will
automatically become an Indonesian citizen if they born in Indonesia with both parents
being Indonesian citizens. If such a person bomdonesia with one parent being Indonesian
citizen and another being a foreigner by lawful mage, the law entitles the person the right to
acquire dual citizenship until the age of 18 yexdas But if the person was born in Indonesia
from a parent who has never been legally marriediaw states that the person must be of the
same citizenship as the mother; A foreigner coeltbme an Indonesian citizen by marriage;
or citizenship of the Republic of Indonesia camdle obtained through naturalization.

A person who was born in Indonesia and has oncedwalid Indonesian documents as a
proof of identity, then later travelled overseas mever validly registered their presence to
the Indonesian missions abroad for more than Semutive years (as stated in Article 23
letter i of Law No. 12/2006) and has been decldteglal by the receiving State, the
situation could cause the Indonesian governmecgadse their citizenship provided that the
person would not become stateless. If the receiStage shall not grant any citizenship to
such person, then the person has the right to kefgrpan Indonesian citizenship from the
State of residency by providing valid documentpra®f of identity of Indonesian
citizenship.

In accordance with Articles 8 — 22 and 31 — 35 ailNo. 12/2006, the appropriate
procedures for obtaining and regaining Indonesigrenship are regulated as
attached on Annex 1.

Note: Since Indonesia does not recognize the stétissateless” or "apatride” as mentioned
previously, the Law regulates that a person wh@ggo regain their Indonesian citizenship
must submit an application with a proof of valiccdments stating their previous citizenship.

Indonesia does not fully recognize a permanenteasly mechanism, the Directorate General
of Immigration only applies a temporary residemtidar foreign citizens desiring to reside in
Indonesia for a maximum period of 1 (one) conseeugear.

The Government of Indonesia c.q. Indonesian Missidmoad possess the right to issue a legal
travel document to act as a passport for one wayatindonesia called tHgurat Perjalanan
Laksana PaspdiSPLP) but only applies to Indonesian citizens. 3did document is intended
for a person who is travelling overseas withoutperoor valid documents then declared
unlawful by the receiving State and must return édiately to Indonesia Instead of issuing a
passport to that person, Indonesian Missions alwabdissues an SPLP. Once again, since
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Indonesia does not recognize the status of “stdglthen it would not have the right to issue a
travel document to a person without a valid citstgp under any Indonesian law.

FIRST SECRETARY/CONSULAR

EMBASSY OF THE REPUBLIC OF INDONESIA
YARRALUMLA, ACT 2600

AUSTRALIA

[In] March 2010, the Tribunal despatched an infarorarequest to the Department of
Foreign Affairs and Trade (DFAT). DFAT providedesponse [in] April 2010. The
response provides the following information:

On the question of whether the 2006 reform to Indoesia’s citizenship law allows
ethnic Chinese people born in Indonesia who haveftehe country, and who have
not taken out citizenship of another country, the ight to Indonesian citizenship:

DFAT advice indicates that the 2006 reform to Inea’s citizenship law does not
automatically grant citizenship to hitherto stagslethnic-Chinese persons born in
Indonesia Rather, DFAT confirms that persons irhsticumstance have the right to
apply for Indonesian citizenship, providing thegameet other criteria:

5. Article 8 of Law 12/2006 provides that Indon@sgitizenship can be acquired
through naturalisation. Under Article 9, applicamgy apply for Indonesian
citizenship if:

a. they are 18 years old or married;

b. at the time of submitting the application theyé resided in Indonesia for at least
five consecutive years or at least ten years intermtly;

c. they are of sound mental and physical health;

d. they are able to speak the Indonesian languadj@aeknowledge the basic
principles of Pancasila and the 1945 Constitution;

e. they have never been convicted of a crime pabishby jail sentence of one year
or more;

f. by acquiring Indonesian citizenship, they wititmetain dual citizenship;
g. they have a job or steady income; and
h. they have paid a naturalisation fee to the Guwent Treasury.

9. In response to questions raised by IDN36426t s confirmed that Law 12 of
2006 allows an ethnic Chinese person who was lmoimdionesia, who has left the
country, and who has not taken out citizenshipnaoftlaer country, has the right to
apply for Indonesian citizenship. The success efaplication would depend on the
applicant’s ability to fulfil the legal criteria drfollow the processes...

If the applicant has the right to Indonesian citiz&ship, what is the procedure for
regaining citizenship? What documents would he neeid demonstrate that he
was born in Indonesia?

DFAT notes that there are no provisions in either2006 law or in the
accompanying regulations for citizenship applicaot®dge their applications
outside of Indonesia. Indeed, Article 10 of the Lstypulates that the application be



made in Indonesia. Nevertheless, advice to DFAmMftMinistry officials” indicates
that it is possible. The processing of citizensdpplications can take up to six
months:

6. Article 10 stipulates that applications to acguitizenship by naturalisation
should be made in Indonesia and addressed to ¢s@Ent, through the Minister for
Law and Human Rights. The application must be ®mith the Indonesian language
on paper affixed with the correct duty stamp areapplication file must be
submitted to the relevant Indonesian officials. ©tiee Minister has received the
application he/she has 3 months to provide an opian the application to the
President (Article 11). The President must thenarekecision to approve or reject
the application within 3 months (Article 13). Thepéicant must take an oath of
allegiance to the Indonesian Republic (Article E)d within 14 days submit his/her
“immigration documents” to the immigration authed (Article 17). The elucidation
of the Law notes these documents can include tplcapt's passport, visa, entry
permit, residence permit or other permits issuedrbyigration officials.

7. We note Government Regulations Number 2 of 200Guidelines for Obtaining,
Forfeiting, Annulling and Regaining Indonesian giiship provide further
clarification on the application of Article 9 of Wal2/2006. The Regulations state
that “foreigners” may apply for Indonesian citizbigsif they fulfil the criteria in

Article 9 of Law 12/2006. (“Foreigner” is defined Article 7 of Law 12/2006 as any
person who is not an Indonesian citizen). In additd the requirements set out in
Article 9, the Regulations state that applicationsst include the applicant’s full
name, their date and place of birth, gender, matitsdus, home address, employment
and their original citizenship. The following docents must be attached to the
application:

a. a certified copy of the applicant’s birth certifieaor a letter evidencing the
applicant’s birth;

b. if the applicant is below 18 years of age, a deditopy of the applicant’s
marriage certificate, divorce certificate or letter death certificate of the
applicant’s spouse;

c. aletter from immigration authorities from the addahe applicant’s place of
residence, confirming the applicant lived in Indsiador five consecutive years
or 10 years intermittently;

d. a certified copy of the applicant’s permanent resay permit;

e. a letter from a hospital confirming the applicabf sound mental and physical
health;

f. aletter declaring the applicant can speak therladian language;

g. aletter declaring the applicant acknowledges #sictprinciples of Pancasila and
the 1945 Constitution;

h. a letter regarding the applicant’s police record;

i. aletter from a representative of the applicantigntry that by acquiring
Indonesian citizenship the applicant will not acgudual citizenship;

j- aletter from the local authorities in the area relte applicant works,
confirming the applicant has employment and a stéazbme;

k. proof of payment of citizenship application feeshe State Treasury; and
I. a passport photo of the applicant.
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On the question of what travel documents the applant would require in order
to return to Indonesia in lieu of a passport:

According to Indonesia officials, the applicant najy travel to Indonesia on a
passport and therefore advice to DFAT from Indaadainistry officials is that the
applicant should apply for citizenship and, if segsful, travel to Indonesia on an
Indonesian passport. As indicated in the respamg@éstion 2, advice from Post
indicates that the application process can taki® gx months to gain citizenship. If
successful, it is not clear as to how long it watialkle for authorities to issue an
Indonesian passport:

8. We note Law 12/2006 and the accompanying Rdagukto not make any
provision for persons submitting applications algsdf Indonesia Ministry officials
advised Post (DIAC) if applicants outside of Indsiadulfilled the criteria set out in
Article 9, they would be considered eligible fodtmesian citizenship, and if
successful, could apply for an Indonesian passpostigh an Indonesian mission
overseasOfficials confirmed if a person was denied Indoaasiitizenship (and
therefore an Indonesian passport), they wouldlaésdenied entry to Indonesia
unless they were able to travel on a foreign passpo

Despite Indonesian claims that the applicant mdy wavel to Indonesia on a
passport, Indonesian Embassies can provide otnezltdocuments to persons who
they believe has the right to land or permanentieese.

On the question of the treatment of a person irag@icant’s circumstances if he was
to return to Indonesia, the Tribunal’s country egsht indicates the legal conditions for
Indonesia-born ethnic Chinese people have impradvachatically since the end of the
New Order regime of former President Suharto aedtiti-Chinese violence that
swept Indonesia coinciding with the end of Suhante and the Asian Economic
Collapse of 1997. The programreformasibegun by Abdurrahman Wahid and
continued by his successors has seen dramatic wexments in the rights of
Indonesia’s Chinese population. Of significant nthe Suharto era ban on the display
and broadcast of Chinese languages has been [Gtedese New Year has been
legalised and declared a national holiday; antrthsination laws have been passed,;
and, perhaps most significantly, a new non-disaratory citizenship law was
introduced in 2006.

Until recently, the most serious legal concernrigdndonesia’s large Chinese
population was the 1958 citizenship law that reedenost of Indonesia’s millions of
ethnic Chinese without nationality; under the lawly ‘indigenous’ people were
automatically granted citizenship. In July 2006dndsia introduced a new citizenship
law that jettisoned the indigenous requirement.okding tolnter Press Servigehe
new act defines an Indonesian as someone bore icotintry; “[t]his act has allowed
many Chinese-Indonesians belonging to familieslthae been in this country for
generations but were ‘stateless’, to become fallidled citizens of the country.”
[Seneviratne, K. 2007, ‘Ethnic Chinese Find New éytance’ Inter Press Service
website, 1 March http://ipsnews.net/news.asp?idad8@/8385 — Accessed 12 April
2007]

The Jakarta Postlso states that the new law allows ethnicallyn€se Indonesians “to
hold several key government posts, including thesigiency, which were formerly
closed to them.” One of the key aspects of theisathe jettisoning of the “distinction
between ‘indigenous’ and ‘non-indigenous’ Indonasia long cited as discriminatory
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by Chinese Indonesians — by redefining ‘indigeniodenesian’ to include all citizens
who never assume foreign citizenship.”[Hera, D.&0Daw provides more inclusive
definition of being Indonesian’, Action in Solidgriwith Asia and the Pacific website,
source:Jakarta Post12 July http://www.asia-pacific-
action.org/southeastasia/indonesia/netnews/20@girkD.htm — Accessed 2 October
2006]

Despite the 2006 citizenship law reform, thereraports that a number of ethnic
Chinese are encountering problems securing Indanesizenship. An April 2009
report inThe Jakarta Posttates that “[a]t least 600 residents of South &tanof
Chinese descent have yet to secure Indonesiaertstizgp.” The article reveals that
many applicants for citizenship are being natuedlis citizenship ceremonies,
however the problem lies with the government’sidifity collating information on
many ethnically Chinese residents.['600 Sumatraméde yet to receive citizenship:
Official’ 2009, The Jakarta Post7 April] It appears that problems associatedhwit
obtaining citizenship mostly relate to providingoagpriate evidence to authorities. A
2009 article innside Indonesiargues that the treatment of Indonesia’s ethnio&de
minority has been tied “to the fate of their felldndonesians.” The author is
suggesting that as the nation has moved furthey &wen the New Order era and
reformasihas taken effect, so too have legal and socialitions for ethnic Chinese
improved; “the speed and extent to which the diuadbr the ethnic Chinese minority
improved legally and politically in the wake of shriolent transition is truly
remarkable. For more than thirty years discriminafmwlicies and social conditioning
had rendered Chinese outsiders. All of a suddenCthinese seemed to be welcomed
into the Indonesian nation.” The article also cidser reforms, including the lifting of
the ban on the display and broadcast of Chinegpiéages and displays of Chinese
identity and culture. The author states that, catmnvely, these reforms have had
substantial practical, cultural and psychologicaidfits for the community. [Purdey, J.
2009 ‘A common destinylnside Indonesialuly-September 2009]

The US Department of State reported in March 20h0despite reform, some ethnic
Chinese reported that “public servants still disenated against them when issuing
marriage licenses and in other services and otemadded bribes for a citizenship
certificate, although such certificates were na@kmegally required.” Furthermore, a
number of other, unspecified discriminatory statutamain yet to be eliminated.[ US
Department of State 201Gpuntry Reports on Human Rights Practices 2009 —
Indonesia 11 March 2010.]

A 2009 article innside Indonesiappears to confirm the US Department of State’s
observations. The article states that “[u]nlikedndsians of Arab or Indian descent,
Chinese Indonesians are required to have a docuhegrroves they are Indonesian
citizens. Whenever Chinese Indonesians deal wétbtlteaucracy, they are obliged to
produce this document. It is an integral part efrtadministrative experiences of birth,
marriage and death. They need it to get an ideadity, to enrol in an educational
institution, to obtain a business license and taageassport.” All other Indonesians
simply have to show their ID cards. According te #rticle, the document is known by
the acronym SBKRI and is compulsory for “all Chieésdonesians of 21 years of age
or over, even if they were born in Indonesia taepés who were already Indonesian
citizens.” The author suggests that the ongoingt@sce by Indonesian bureacrats on
seeing a SBKRI “is a sign of Indonesia’s mistrust®Chinese citizens.”[ Effendi, W.
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2009, ‘Never Indonesian enough: State discrimimaéigainst the Chinese is a form of
cultural violence’ Inside Indonesial2 January]The Jakarta Postlso reported that,
despite legal changes, bureaucrats are still fgr€ininese-Indonesians to show
citizenship certificates (SBKRIs) “when applying fdentity cards, passports and other
official documents.” [Simamora, A.P. 2008, ‘Ethi@binese still face hurdles to get ID
cards: Survey'The Jakarta Postl5 December]

Given the legal reform undertaken by Indonesiappgears that remaining
discriminatory practices may be due either to quran (officials seeking bribes), or
persistent prejudice. A February 2009 articl@ e Jakarta Posteports that President
Yudhoyono has “called on all state officials to noye their services to the country’s
Confucian and Chinese-Indonesian communities, gaglidiscriminatory acts against
minorities must be put to an end.” [‘Chinese Indoaes recognize improvement’
2009, The Jakarta PosP February] In 2008 the Indonesian Assembly phaseanti-
discrimination act that sets a minimum jail termdgscriminatory acts. [‘Bill against
racial discrimination passed’ 200Bhe Jakarta Pos9 October
http://www.thejakartapost.com/news/2008/10/29/adkinst-racial-discrimination-
passed.html — Accessed 3 November 2008]

Despite persistent low level discrimination, a nembf senior members of the Chinese
community have expressed satisfaction with thel leprogress achieved in the past
decade. A December 2009 article in 8muth China Morning Posin the use of
Chinese languages quotes an 83 year old man frodaélt’s like spring time for the
Chinese language in Indonesia, where everythibipisming anew.” The article states
that the number and circulation of Chinese langueyespapers in Indonesia has
flourished “since Abdurrahman Wahid lifted Indoraésiban on Chinese-language
media and cultural expression.” The lifting of Bkinese language ban has also
encouraged more young ethnic Chinese in Indonedagin learning Mandarin.
[‘Chinese-language newspapers said flourishingndohesia’ 2009South China
Morning Post 16 December] A 2006 article The Economissuggests that Mandarin
is becoming popular among both ethnic Chinese #mer ¢ndonesians. It also suggests
that the flourishing of the language extends beymmt and into television and radio.
[‘The happy Chinese’ 200G he Economist2 February
http://www.economist.com/world/asia/displaystoryéstory id=E1_VQSGNTG ]

Chinese New Year celebrations are also now pubtielgbrated. A recemside
Indonesiaarticle states that “presidents, ministers, govesand other senior officials
regularly attend Chinese cultural events and watdditional Chinese performances
such as the such as barongsai (dragon dance).&edven more remarkable, states
the author, is the fact that in October 2008, ‘Ittdonesian Army’s 63rd anniversary
was celebrated with a dragon dance performed bWingbuana Military Command,
which oversees military affairs in South SulawesiKarebosi Square in
Makassar...Not long ago it would have been unimadetdat the military would
incorporate a Chinese cultural display into itsedmationalist rituals.” [Purdey, J.
2009 ‘A common destinylnside Indonesialuly-September]

People’s Republic of China

72.

On the question of the Right of Return to the P&R€re are provisions in both the
constitution and the nationality law of the Peopl@epublic of China that allow ethnic



73.

74.

75.

76.

Chinese born abroad to acquire Chinese nationdliticle 5 of theNationality Law of
the People’s Republic of Chirstates the following:

Any person born abroad whose parents are both &himationals and one of whose
parents is a Chinese national shall have Chingsenadity. But a person whose
parents are both Chinese nationals and have bibkdsabroad, or one of whose
parents is a Chinese national and has settled &baod who has acquired foreign
nationality at birth shall not have Chinese natiitjwgNationality Law of the
People’s Republic of Chinghdopted at the Third Session of the Fifth Nationa
People’s Congress, promulgated by Order No.8 o€Cti&rman of the Standing
Committee of the National People’s Congress onedfedtive as of September 10,
1980), China.org.cn website
http://www.china.org.cn/english/LivinginChina/184X fhitm — Accessed 24 March
2010]

If the applicant’s parents remained Chinese nalsatien article 5 would theoretically
entitle the applicant to Chinese nationality, pding he had not been granted
citizenship of any other country. Article 5 appet@rprovide a right of return to all
stateless ethnic Chinese whose parents were Cmaéiseals.

Article 7 of the Nationality Law of the People’s Réblic of China states that:

Foreign nationals or stateless persons who argwiid abide by China’s
Constitution and laws and who meet one of the ¥adlg conditions may be
naturalised upon approval of their applications:

1. they are near relatives of Chinese nationals;
2. they have settled in China; or
3. they have other legitimate reasons.

[Source: DIAC Country Information Service 201puntry Information Report No.
10/14 — China: Rights of non-resident Chinese mati® and the residence
application procesysourced from DFAT advice of 22 March 2010), 2arkh]

Article 7 of the Law therefore reinforces the vidvat the applicant would be entitled
to apply for Chinese citizenship and the view tinats likely to obtain residency.

Article 50 of the Constitution of the People’s Rbjici of China states the following:

The People’s Republic of China protects the legitarrights and interests of Chinese
nationals residing abroad and protects the lavighits and interests of returned
overseas Chinese and of the family members of Ghinationals residing abroad.
[Constitution of the People’s Republic of Chiagopted December 4, 1982)]

While Article 50 does not specify precisely whahsttutes the lawful rights and
interests of family members of Chinese nationadglieg abroad, it could be
interpreted as constitutional protection of thel@gpt's rights to PRC nationality
under articles 5 and 7 of tiNationality Law of the People’s Republic of China

On the question of the treatment of a person irag@icant’s circumstances if he was
to return to the PRC, country information on thiénp indicates that ethnic Chinese
who were born and live in the diaspora are know@hima as Huayi. Once treated with
suspicion by the Chinese Communist Party (CCP)ntitleons of Huayi are now
viewed by the PRC government as an invaluable resquotentially providing local
knowledge, networks and foreign direct investmelighly educated Chinese in
specific professions who are living and workingasar are provided with a variety of



77.

78.

79.

80.

incentives to return to China, including exemptimosn Hukou rules; however, these
incentives appear to be primarily aimed at oversd@sese born in the PRC (Huagiao
or Haigui). What is less clear is the experiencelodyi who have settled in the PRC;
there are no available statistics on Huayi migratiothe PRC, nor does there appear to
be published accounts. Non-professional Huayi magmrence household registration
(Hukou) issues, and consequently problems withsactecertain services. Some Huayi
appear to experience linguistic and other cultbaatiers

Although it is thought that, historically, many Hudave migrated to the PRC, little
statistical information or stories of their expeages have been published. Once viewed
as hanjian (traitors to China), attitudes to théyiluhave changed significantly since

the Open Door policy was introduced in 1978. Acawgdo Héléne Le Bail and Wei
Shen, in the Mao era, “overseas Chinese were cenesichs members of the bourgeois
and capitalist class. Chinese returning from abaatie families of emigrants were
frequently targets of repression.”[Le Bail, H. & W8. 2008,The Return of the

“Brains” to China: What are the Social, Economig)éPolitical Impacts?Centre

Asie, November, pp 4-5]

There is a special visa category for professiotialie Chinese who have either never
had or who no longer hold Chinese citizenship. &2@04 there has also been a
permanent residence visa (sometimes referred @ham's green card), however a
2008 report states that it is “designed for ingesthighly qualified workers,
professors and their families” and that the “crée¢o obtain the permit are relatively
strict. An investor must have been investing in@enese market for a minimum of
three years. An employee must have been livinghim&for three years and earn a
good salary” However, the permit does allow itsdeolto settle anywhere inside China
(Hukou exemption). [Le Bail, H. & Weli, S. 2008he Return of the “Brains” to China:
What are the Social, Economic, and Political Img&c€Centre Asie, November, p 22].
The fact that such visas exist may suggest tha®R€ primarily wants to encourage
the migration of highly skilled professional Chieeand that the nationality rights
under articles 5 & 7 of thNationality Law of the People’s Republic of Chara not
easy to access.

A 2005 study on how the government of the PRC vithgsdiaspora suggests that in
the post-Mao Open era, the PRC government viewsltidgi as an enormous resource
for foreign direct investment, business networkirigtural connections with foreign
states, and as a source of professional skillggtatseva, E. 200%rans-

nationalising Chineseness: Overseas Chinese Pslafi¢he PRC’s Central
GovernmentDeutsche Gesellschaft flr Asienkunde websits;, Jul
http://www.asienkunde.de/content/zeitschrift_asectiiv/pdf/Barabantseva96.pdf —
Accessed 25 March 2010] The paper does not, herwexamine the treatment of
Hudayi who settled permanently in the PRC. No saihzs/e been located that examine
attitudes of average Chinese citizens towards tinieyH TheChina Dailyhas reported
that there is significant resentment towards thegytdalue to their level of privileges.
[Rong, J. 2007, ‘The turning tide of overseas Céieghina Daily, 30 May
http://www.chinadaily.com.cn/china/2007-05/30/canite8883647.htm — Accessed 23
March 2010]

As stated previously, highly skilled professionate given ‘green passage’, which
includes not being subject to Hukou (householdstegfion) regulations. For other
migrants, Hukou registration can cause substaotcddlems. Without Hukou



registration in a person’s place of residence,isesvsuch as health, education and
housing may be very difficult to access and researdicates that Hukou rules are still
rigorously applied in many provinces, and in pafac in the large, wealthy cities in
the coastal provinces. Acquisition of Hukou registn requires not only that a person
be born in the Hukou region, but also that onetepis were also registered in the
region. Given that both the applicant and his p@rewre born before the creation of
the People’s Republic of China, and that the apptievas born overseas, it is unclear
which Hukou the applicant would be permitted toistsy in, if he was to gain PRC
nationality.

Hong Kong Special Administrative Region (HKSAR)

81. The law governing permanent residency in HKSARoistained in the Immigration
Ordinance (CAP 115). Section 2A of the Immigrat@rdinance is headddong Kong
permanent residents enjoy right of abode in Hongd<@nd provides as follows:

PART IA
RIGHT OF ABODE IN HONG KONG AND RIGHT TO LAND IN HDIG KONG

(1) A Hong Kong permanent resident enjoys the rajlgbode in Hong Kong,
that is to say he has, subject to section 2AAB) right- (Amended 124 of
1997 s. 3)

(a) to land in Hong Kong;

(b) not to have imposed upon him any conditiontay $n Hong Kong,
and any condition of stay that is imposed shalehaw effect;

(c) not to have a deportation order made against &nd
(d) not to have a removal order made against him.

(2) Notwithstanding subsection (1)(c), no persoairgt whom a deportation
order was made prior to 1 July 1987 enjoys thetoglabode in Hong Kong
unless the deportation order has expired or besrkeel.

82. A "Hong Kong permanent resident” in Part 1A meapsg@son who belongs to a class
or description of persons specified in Schedulé the@ Immigration Ordinance. Clause
2 of Schedule 1 of the Immigration Ordinance setsloe categories where a person is
regarded as a permanent resident of Hong Kongtateks

Permanent resident of the Hong Kong Special Adtnatise Region

A person who is within one of the following cateigsris a permanent resident
of the Hong Kong Special Administrative Region-

(a) A Chinese citizen born in Hong Kong before fterathe
establishment of the Hong Kong Special AdministetRegion.
(Replaced L.N. 192 of 1999. Amended L.N. 84 of 2002



(b) A Chinese citizen who has ordinarily residedHmng Kong for a
continuous period of not less than 7 years befoadter the
establishment of the Hong Kong Special AdministetRegion.

(c) A person of Chinese nationality born outsidengi&ong before or
after the establishment of the Hong Kong Speciahhistrative
Region to a parent who, at the time of birth ot {erson, was a
Chinese citizen falling within category (a) or (fReplaced L.N. 192
of 1999)

(d) A person not of Chinese nationality who hagesd Hong Kong
with a valid travel document, has ordinarily reside Hong Kong for

a continuous period of not less than 7 years asddlken Hong Kong
as his place of permanent residence before orthitezstablishment of
the Hong Kong Special Administrative Region.

(e) A person under 21 years of age born in Honggora parent who
is a permanent resident of the Hong Kong SpeciahiAdstrative
Region in category (d) before or after the estabtisnt of the Hong
Kong Special Administrative Region if at the timfehes birth or at any
later time before he attains 21 years of age, dés@arents has the
right of abode in Hong Kong.

() A person other than those residents in categga) to (e), who,
before the establishment of the Hong Kong Spectathiistrative
Region, had the right of abode in Hong Kong only.

83. On the question of the applicant’s right to retand reside in the HKSAR, the
Nationality Law of the People's Republic of Chindofted at the Third Session of the
Fifth National People's Congress, promulgated je®No. 8 of the Chairman of the
Standing Committee of the National People's Corsgaesl effective as of September
10,1980 (source: Immigratiorpement, Government of Hong Kong
http://www.immd.gov.hk/ehtml/topical_3_9.htm aceed 8 March 2010) provides:

Article This law is applicable to the acquisition, loss aestoration of nationality of the
1 People's Republic of China.

Article The People's Republic of China is a unitary mutioreal state; persons belonging
2 to any of the nationalities in China shall haver@se nationality.

Article The People's Republic of China does not recogniz¢ rationality for any Chinese
3 national.

Article Any person born in China whose parents are bothé&3ai nationals or one of
4 whose parents is a Chinese national shall haveeSainationality.

Article  Any person born abroad whose parents are both €hmationals or one of whose

5 parents is a Chinese national shall have Chinesenadity. But a person whose
parents are both Chinese nationals and have btikbdsabroad, or one of whose
parents is a Chinese national and has settled @baod who has acquired foreign
nationality at birth shall not have Chinese natiitypa

Article  Any person born in China whose parentssiagéeless or of uncertain nationality and
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have settled in China shall have Chinese naiignal

Foreign nationals or stateless persons who arengiiib abide by China's
Constitution and laws and who meet one of the Walg conditions may be
naturalized upon approval of their applications:

1. they are near relatives of Chinese nationals;
2. they have settled in China; or
3. they have other legitimate reasons.

Any person who applies for naturalization as a €sanational shall acquire
Chinese nationality upon approval of his appliaati@ person whose application for
naturalization as a Chinese national has been apgprshall not retain foreign
nationality.

Any Chinese national who has settled abroad andhalsdeen naturalized as a
foreign national or has acquired foreign natiogadit his own free will shall
automatically lose Chinese nationality.

Chinese nationals who meet one of the followingdittons may renounce Chinese
nationality upon approval of their applications:

1. they are near relatives of foreign nationals;
2. they have settled abroad; or
3. they have other legitimate reasons.

Any person who applies for renunciation of Chineagonality shall lose Chinese
nationality upon approval of his application.

State functionaries and military personnel on &cservice shall not renounce
Chinese nationality.

Foreign nationals who once held Chinese nationaidy apply for restoration of
Chinese nationality if they have legitimate reasdingse whose applications for
restoration of Chinese nationality have been apgehall not retain foreign
nationality.

Persons who wish to acquire, renounce or restoneeSé nationality, with the
exception of cases provided for in Article 9, slgallthrough the formalities of
application. Applications of persons under the aigE8 may be filed on their behalf
by their parents or other legal representatives.

Nationality applications at home shall be handlgdhe public security bureaus of
the municipalities or counties where the applicaessde; nationality applications
abroad shall be handled by China's diplomatic sepr&tive agencies and consular
offices.

Applications for naturalization as Chinese natisraid for renunciation or
restoration of Chinese nationality are subjectdaneination and approval by the
Ministry of Public Security of the People's Repaldf China. The Ministry of
Public Security shall issue a certificate to angspae whose application has been
approved.



Article The nationality status of persons who have acquirddst Chinese nationality
17 before the promulgation of this Law shall remaifidia

Article This Law shall come into force as of the date ®prtomulgation.
18

84. The Immigration Department of the Government of RSprovides the following
guidance on its website:

Explanations of Some Questions by the Standing Gtesrof the National People's
Congress Concerning the Implementation of the Matity Law of the People's
Republic of China in the Hong Kong Special Admirasive Region (Adopted at the
Nineteenth Session of the Standing Committee oEigbth National People's
Congress on 15 May 1996)

According to Article 18 of and Annex Il to the Bads.aw of the Hong Kong Special
Administrative Region of the People's Republic air@, the Nationality Law of the
People's Republic of China shall be applied inHbeg Kong Special Administrative
Region from 1 July 1997. Taking account of thedrisal background and the
existing circumstances of Hong Kong, the Standingh@ittee gives the following
explanations concerning the implementation in tb@diKong Special
Administrative Region of the Nationality Law of tReople's Republic of China -

1. Where a Hong Kong resident is of Chinese descahtvas born in the
Chinese territories (including Hong Kong), or wharperson satisfies the
criteria laid down in the Nationality Law of the df@e's Republic of China for
having Chinese nationality, he is a Chinese naliona

2. All Hong Kong Chinese compatriots are Chinese maii® whether or not
they are holders of the "British Dependent Teri@®(Citizens passport” or
"British Nationals (Overseas) passport". With effeom 1 July 1997,
Chinese nationals mentioned above may, for theqaerpf travelling to other
countries and territories, continue to use thedvialivel documents issued by
the Government of the United Kingdom. However, thkgll not be entitled to
British consular protection in the Hong Kong Spegidministrative Region
and other parts of the People's Republic of Chmaazount of their holding
the above mentioned British travel documents.

3. According to the Nationality Law of the People'gpRblic of China, the
British Citizenship acquired by Chinese nationalsiong Kong through the
"British Nationality Selection Scheme" will not becognised. They are still
Chinese nationals and will not be entitled to Bhtconsular protection in the
Hong Kong Special Administrative Region and othenteof the People's
Republic of China.

4. Chinese nationals of the Hong Kong Special Admiatste Region with right
of abode in foreign countries may, for the purpofsgavelling to other
countries and territories, use the relevant docusnssued by the foreign
governments. However, they will not be entitlecddmsular protection in the
Hong Kong Special Administrative Region and othente of the People's



Republic of China on account of their holding tihewse mentioned
documents.

5. If there is a change in the nationality of a Chenaational of the Hong Kong
Special Administrative Region, he may, with valacdments in support,
make a declaration at the authority of the Hongd<8pecial Administrative
Region responsible for nationality applications.

6. The Government of the Hong Kong Special AdministeaRegion is
authorised to designate its Immigration Departnaasnthe authority of the
Hong Kong Special Administrative Region responsiblenationality
applications. The Immigration Department of the Blétong Special
Administrative Region shall handle all nationabiyplications in accordance
with the Nationality Law of the People's RepublicGhina and the foregoing
provisions

85. Also relevant in considering the applicant’s rigimsespect to HKSAR, Clause 5 of
Schedule 1 of the Immigration Ordinance provides:

5. Establishing permanent residence under parad@ph
(1) For the purposes of paragraph 2(f), the peisoequired-

(a) to furnish information that the Director maysenably require to
determine whether that person had the right of alwmdly in Hong Kong
immediately before the establishment of the Hongd<8pecial
Administrative Region; and

(b) to make a declaration that he had the riglatbafde only in Hong
Kong immediately before the establishment of thadiiong Special
Administrative Region; the declaration for a persoer the age of 21
years must be made by one of his parents or byah ¢eiardian.

(2) If the person claims that he had no right aidéin a place that the Director
reasonably believes that he had, the onus of pgawat he did not have the
right of abode in the place lies on the person.

(3) A person under 21 years of age born in Honggkamor after 1 July 1997
to a parent who is a permanent resident of the Hkangy Special
Administrative Region under paragraph 2(f) at theetof the birth of the
person is taken to have the status of a permaasittent of the Hong Kong
Special Administrative Region under paragraph ig(fut for this
subparagraph, the person has no right of abodeyiplace including Hong
Kong.

(4) The person on attaining the age of 21 yearsese® be a permanent
resident of the Hong Kong Special Administrativegiea under paragraph 2(f)
and may apply to the Director for the status oEmpanent resident of the Hong
Kong Special Administrative Region under paragraf) at any time.



(5) Section 2AAA applies in relation to a personovdeases to have the status
of a permanent resident of the Hong Kong Speciahifitstrative Region under
this paragraph. (Amended 28 of 1998 s. 2(2)).

86. Clause 6 of Schedule 1 of the Immigration Ordinas@dso relevant as it deals with
the Transitional Provisions as follows:

6. Transitional

(1) A person who is not of Chinese nationality &aritb was a permanent resident
of Hong Kong before 1 July 1997 is taken to be mna@ent resident of the Hong
Kong Special Administrative Region under paragra) and exempt from the
requirements under paragraph 3 if-

(a) he was settled in Hong Kong immediately befodeily 1997;

(b) after he ceased to be settled in Hong Kong idhately before 1 July
1997 he returns to settle in Hong Kong within tleeiqgd of 18 months
commencing on 1 July 1997; or

(c) after he ceased to be settled in Hong Kong ichately before 1 July
1997 he returns to settle in Hong Kong after th@opeof 18 months
commencing on 1 July 1997 but only if he has netnba&bsent from Hong
Kong for a continuous period of not less than 3éths.

(2) A person who is a Chinese citizen and was agHGmg permanent resident
immediately before 1 July 1997 under this Ordinaam&¢hen in force shall, as
from 1 July 1997, be a permanent resident of thegH¢ong Special
Administrative Region as long as he remains a Garétizen. (Replaced 28 of
1998 s. 2(2))

87. Clause 7 of Schedule 1 of the Immigration Ordinasteals with loss of the status as a
permanent resident and provides:

7. Loss of the status as a permanent resident

A permanent resident of the Hong Kong Special Adstriative Region loses
the status of such resident only if-

(a) being a person falling within the category arggraph 2(d) or (e)
has been absent from Hong Kong for a continuousgei not less
than 36 months since he ceased to have ordinaslged in Hong
Kong; or

(b) being a person falling within the category aragraph 2(f), has
been absent from Hong Kong for a continuous pesfatbt less than
36 months after he obtained the right of abodenin@ace other than
Hong Kong and has ceased to have ordinarily residetbng Kong.

88. Section 2AAA of the Hong Kong Immigration Ordinarm®vides for a right to land in
Hong Kong for former permanent residents and states
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IMMIGRATION ORDINANCE - SECT 2AAA
Right to land in Hong Kong for former permanent resdents

Adaptation amendments retroactively made - sed 2898 s. 2(2)

(1) Subject to subsections (2) and (3), any pevaao+

(a) immediately before 1 July 1997 was a Howogddpermanent
resident under this Ordinance as then in forcedlslibhot become a
permanent resident of the Hong Kong Special Adstviative Region
upon the commencement of the Immigration (Amendijn@id. 2)
Ordinance 1997 (122 of 1997) shall, immediatelyrupoch
commencement;

(b) is a permanent resident of the Hong Konec& Administrative
Region but ceases to be such a permanent resigentude of the
operation of this Ordinance shall, immediately upanh cessation,
have the right-

() toland in Hong Kong;

(i) not to have imposed upon him anyditon of stay
in Hong Kong, and any condition of stay that is as@d on
him shall have no effect; and

(i) not to have a removal order madeiagfahim.

On the question of the treatment of returneesedHKSAR, country information
indicates that difficulties may be encountereddtymees, and particularly those who
are not fluent speakers of Cantonese, but no irdbom was found to indicate that
returnees are subject to adverse treatment bytheriies or denied the protection of
the authorities.

The United States Department of State’s reportwondn rights practices in Hong
Kong for 2008 observed that “persons not fluent lgedate in Cantonese faced
tremendous challenges in seeking employment andaite of education”, and that
government and non-government agencies were indafvprogrammes to redress
some of these problems. The report states:

Although 95 percent ethnic Chinese, Hong Kongrisudtiethnic society with persons
from a number of ethnic groups recognized as cisiz® legal permanent residents of
the SAR.

While English and Cantonese are the two officiaglaages, persons not fluent and
literate in Cantonese faced tremendous challemgeseking employment and in
choice of education. The Constitutional and Maidladifairs Bureau sponsored a
“Cross-Cultural Learning Programme for Non-Chin8gpeaking Youth” through
grants to NGO service provide(Source: US Department of State 20G8untry
Reports on Human Rights Practices for 2008 — Chisdoruary, Section 5)

Information on the website of the Government of gi&ong provides the following
information regarding language use in Hong Kong:
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Chinese and English are the official languagesaidgiKong. English is

widely used in the Government and by the legalfgasional and business
sectors. Trilingual professionals who speak Engli&ntonese and Putonghua
play a vital role in the numerous enterprises trgdin Hong Kong or doing
business with mainland China and Taiwan. (Soukeng Kong — the Facts’
(undated), Government of Hong Kong website
http://www.gov.hk/en/about/abouthk/facts.htm — Assed 1 February 2010)

An article in Hong Kong’sSouth China Morning Post November 2008 referred to a
growing demand from non-Chinese speaking residerdliding overseas Chinese and
returnees, for a lower-cost alternative to intaova! schools, and that the
government’s Education Bureau had, in responsejged grants to several local
schools to develop programmes to assist studerdsdei’'t speak Chinese. (Source:
Furniss, T. 2008, ‘Affordable alternative — Govesnhbureau helps out non-Chinese-
speaking students who are turning to the lower-loastl curriculum’,South China
Morning Post 15 November)

The website of the Constitutional Mainland AffaiBareau of Hong Kong states that it
provides “a wealth of services specially caterechfaw arrivals in Hong Kong” and
publishes information about these services in abmirof languages, including English.
The website itself provides links to informatioropided by different government
departments including general information for nexivals, registering for an identity
card, housing, employment, heath services andlssenaces. (Source: Settling in
Hong Kong’ (undated), Government of Hong Kong websi
http://www.gov.hk/en/nonresidents/living/settlintih— Accessed 2 February 2010)

Other sources generally indicate that Hong Koraprssidered a desirable place to
return to or migrate to. An article dated 28 JuB@722fromChannel NewsAsieeported
that, in the previous decade, the HKSAR had welabsweme 275,000 returnees.
According to the article:

Since Britain returned Hong Kong to China a decagte the city has welcomed back
some 275,000 Hongkongers who emigrated — that'® st of the local population.

While Hongkongers are slowly trickling home, Biitisitizens have left in droves,
replaced by upwardly mobile ethnic Chinese andlséstans from across Asia.

The article reports that there is a three-yearimgaperiod for mainlanders seeking to
reunite with relatives in Hong Kong, and notes thatongst those who have made the
move, “many go through a tough period of adjustmiining quarters in the crowded
city are often cramped, and low-skilled jobs ar@ee”. (Source: ‘Pre-'97 returnees to
Hong Kong find city more vibrant after 10 years0OZQ0Channel NewsAsj&8 June.
(FACTIVA) )

A relevant question in an application such asitiuslving HKSAR where an
assessment needs to be made on the applicantsalitiy is whether the HKSAR is a
‘country’ for the purposes of considering natiohaliAs stated earlier, IBZFJQ v
MIMIA & Anor [2006] FMCA 671 (Scarlett FM, 27 April 2006) thewt held that it is
fundamental to the jurisdiction of the Tribunalniake a finding as to nationality and
that an applicant’s own assertion is not sufficieithout proper consideration. At the
hearing the applicant challenged whether it wasvigit to consider the nationality
rules of the HKSAR because he had never lived irBAR but rather had lived in the
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British Overseas Territory of Hong Kong. He cladrtbat his country of former
habitual residence no longer existed because oiy11997 the British Overseas
Territory of Hong Kong ceased to exist and Hong ¢(oeverted to the sovereignty of
the PRC. The applicant’s submisison by his reprtasi®e which was recevied after
the hearing and which is referred to earlier iis thecision acknowledges the decision
of Tamberlin J in the Federal CourtTjhe Kwet Koe v Minister of Immigration &
Ethnic Affairs & Org[1997] FCA 912 (8 September 1997) and that théicap’s
argument would appear to be without merit. Thédmal considered this matter
further and notes in particular Tamberlin J’'s comtaen this respect:

It is clear that Hong Kong was nostateor nation At the relevant time Hong Kong
did not have an independent capacity to enterl@gal relations. It was under the
control, direct or indirect, of the United Kingdom.

Nevertheless, Hong Kong at the relevant date tdidtimct area with identifiable
borders. It had its own immigration laws, and wasabited by a permanent
identifiable community, and therefore in my opinibmwas appropriate to treat it as a
“country” in accordance with the meaning and puepafsthat expression as used in
Art 1A of the Convention. In 1965 Hong Kong enjoyedegree of autonomy in
relation to its administration. This lends furtlsepport to the submission that it is a
“country”. In addition, as a matter of everyday gsaf language, it is not
inappropriate to refer to a person as coming fleaonging to, or returning to Hong
Kong. The Territory was not simply a place or araapossessed the foregoing
additional elements which make it appropriate torbated as a country for
Convention purposesKoe v Minister for Immigration and Ethnic Affaireac Others
(1997) 78 FCR 289, at 294 & 299 ]

In relation to the present situation in the HKSARKe People’s Republic of China, the
US Department of State’s report on human rightstpras in China, including Hong
Kong, for 2009 indicates that the Hong KdB8R has ‘a high degree of autonomy
except in matters of defense and foreign affaltsiier a “one country, two systems”
framework, the Hong Kong SAR administers “its owrmigration and entry policies”.
It is stated in the report that:

Hong Kong, with a population of approximately seweillion, is a Special
Administrative Region (SAR) of the People’s Repalai China (PRC). The 1984
Sino-British Joint Declaration on the Question afng Kong and the SAR'’s charter,
the Basic Law of the SAR (the Basic Law), spedifgttHong Kong will enjoy a high
degree of autonomy except in matters of defensdapdyn affairs. The Fourth

Term Legislative Council (LegCo) was elected frocoanbination of geographic and
functional constituencies in September 2008 elastitbat were generally free and
fair. Civilian authorities generally maintainedexffive control of the security forces.

... The law provides residents freedom of movemeaedom of emigration, and
freedom to enter and leave the territory, and theeghment generally respected these
rights in practice, with some prominent exceptidsisder the “one country, two
systems” framework, the SAR continued to adminiggeown immigration and entry
policies and made determinations regarding claindeuthe Convention Against
Torture (CAT) independently.

The Hong Kong Special Administrative Region “is agtarty to the 1951 Convention
relating to the Status of Refugees or its 1967deaitand has no temporary protection
policy.” China, however, “is a party to the 1951r@ention relating to the Status of
Refugees and its 1967 protocol,” although “the tlogs not provide for the granting of
refugee or asylum status.” [US Department of S28tH),Country Reports on Human
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Rights Practices for 2009 — China (includes Tilb&ing Kong, and MacauMarch,
Section 2(d) of China section, Introduction & SentR(d) of Hong Kong section ]

A document last updated 17 March 2008 on The Bamic of the Hong Kong Special
Administrative Region of the People’s Republic difita website provides information
on the Basic Law, including the relationship betw#e central Chinese authority and
the HKSAR. According to the document:

The Sino-British Joint Declaration on the QuestibiHong Kong (The Joint
Declaration) was signed between the Chinese aniglBGovernments on 19
December 1984. The Joint Declaration sets out, grotmer things, the basic policies
of the People’s Republic of China (PRC) regardimypéiKong. Under the principle
of “One Country, Two Systems”, the socialist systemd policies shall not be
practised in the Hong Kong Special Administrativegi®on (HKSAR) and Hong
Kong's previous capitalist system and life-stylalshemain unchanged for 50 years.
The Joint Declaration provides that these basiicigsl shall be stipulated in a Basic
Law of the HKSAR.

The Basic Law of the Hong Kong Special AdministratRegion (The Basic Law)
was adopted on 4 April 1990 by the Seventh Nati®aalple’'s Congress (NPC) of
the PRC. It came into effect on 1 July 1997.

... The Basic Law is the constitutional document far HKSAR. It enshrines within
a legal document the important concepts of “OneniguTwo Systems”, “a high
degree of autonomy” and “Hong Kong People rulingigi&ong”. It also prescribes

the various systems to be practised in the HKSAR.

99. Major provisions of the Basic Law “which set oué thasic policies of the PRC

regarding the HKSAR” include the following:

The HKSAR has a high degree of autonomy and ergegsutive, legislative and
independent judicial power, including that of firmaljudication. (BL Article 2)

The executive authorities and legislature of theSAR shall be composed of
permanent residents of Hong Kong. (BL Article 3)

The socialist system and policies shall not betiwad in the HKSAR, and the
previous capitalist system and way of life shathaén unchanged for 50 years. (BL
Article 5)

The laws previously in force in Hong Kong, thattl'e common law, rules of equity,
ordinances, subordinate legislation and custonaamshall be maintained, except for
any that contravene the Basic Law and subject yaaarendment by the legislature of
the HKSAR. (BL Article 8)

100. With regard to the relationship between the ceritahese authority and the HKSAR,

it is stated that:

The Central People’s Government (CPG) shall beoresiple for the defence and the
foreign affairs relating to the HKSAR. (BL Articlds3-14)

The CPG authorizes the HKSAR to conduct relevatdresl affairs on its own. (BL
Article 13)

The HKSARG shall be responsible for the maintenariqaublic order in the Region.
(BL Article 14)

National laws shall not be applied in the HKSAR eptcfor those listed in Annex
to the Basic Law. Laws listed in Annex Il shall benfined to those relating to
defence and foreign affairs as well as other matiatside the limits of the autonomy
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of the HKSAR. The laws listed in Annex Ill shall bpplied locally by way of
promulgation or legislation by the HKSAR. (BL Arigc18)

No department of the CPG and no province, autongmegion, or municipality
directly under the Central Government may interferthe affairs which the HKSAR
administers on its own in accordance with the Bhaiw. (BL Article 22)

The document indicates that “[tlhe Chief Executité¢he HKSAR shall be a Chinese
citizen of not less than 40 years of age who isrananent resident of the HKSAR with
no right of abode in any foreign country and hasirarily resided in Hong Kong for a
continuous period of not less than 20 years. (Blichs 44)” The powers and functions
of the Legislative Council of the HKSAR include thewer to “enact, amend or repeal
laws”, to “examine and approve budgets introducgthb government”, to “approve
taxation and public expenditure”, to “raise quassion the work of the government”,
to “debate any issue concerning public interestsl @ “endorse the appointment and
removal of the judges of the Court of Final Appaiadl the Chief Judge of the High
Court. (BL Article 73)” The Court of Final Appeat the HKSAR has “[t]he power of
final adjudication of the HKSAR”. The HKSAR alseeains a free port, a separate
customs territory and an international financiaitee. Its markets for foreign exchange,
gold, securities and futures shall continue. Tiséxal be free flow of capital. (BL
Articles 109/112/114/116)”

The document includes sections on the protectiargbfs and freedoms in the
HKSAR, education, science, culture, sports, refiglabour and social services, and
external affairs. The document also indicates that:

The power of interpretation of the Basic Law shallvested in the Standing
Committee of the National People’s Congress (SCNFPR3 SCNPC shall authorize
the courts of the HKSAR to interpret on their ownadjudicating cases, the
provisions of the Basic Law which are within thailis of the autonomy of the
HKSAR. The courts of HKSAR may also interpret othesvisions of the Basic Law
in adjudicating cases. However, if the courts ef HKSAR, in adjudicating cases,
need to interpret the provisions of the Basic Lawaerning affairs which are the
responsibility of the CPG, or concerning the relaship between the Central
Authorities and the HKSAR, and if such interpregatwill affect the judgments on
the cases, the courts of the HKSAR shall, beforkimgetheir final judgments which
are not appealable, seek an interpretation ofaleant provisions from the SCNPC
through the Court of Final Appeal of the HKSAR. (Blticle 158)

The power of amendment of the Basic Law shall lsedein the NPC. No
amendment to the Basic Law shall contravene tlabksihed basic policies of the
PRC regarding Hong Kong. (BL Article 159) ['Somet®mabout the Basic Law’
2008, The Basic Law of the Hong Kong Special Adstiraitive Region of the
People’s Republic of China website, 17 March
http:/www.basiclaw.gov.hk/en/facts/index.html —c&ssed 18 February 2010].

On the distinction between a Right to Land (RTLHKSAR and nationality of

HKSAR, the Tribunal's research suggests theresigbstantial distinction and that the
RTL in the HKSAR is not the equivalent to natiohali The RTL does not immediately
and automatically allow the holder to possess peemiaresidence (right of abode), nor
does it allow the holder the right to a HKSAR passpHolders of permanent residency
identity cards and passports are also nationalseoPeople’s Republic of China No
reference was found where the HKSAR government tefeither the right to land or
the right of abode as HKSAR nationality or its egent. The right to land in this
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respect appears not dissimilar to a working vis#éh the added benefit of allowing the
holder to reapply for permanent residence afteesd\conditions are met, including
residence of seven years.

A person formerly in possession of permanent resiedén HKSAR retains the RTL.
The Immigration Department of the Government ofitoemg Kong Special
Administrative Region states on its website thaj flerson who ceases to have the
status of a permanent resident of the HKSAR wilbeatically acquire the right to
land in Hong Kong in accordance with the law.”

According to the Immigration Department of the Gaowveent of the Hong Kong
Special Administrative Region, RTL allows the halti® enter Hong Kong freely to
live, study or work without any restriction.” ['Fgeently Asked Questions (FAQS) —
Right of Abode in HKSAR’ 2009, Immigration Departnief the Government of the
Hong Kong Special Administrative Region website F&bruary
http://www.immd.gov.hk/ehtml/faq_roaihksar.htm —o&ssed 6 January 2010]

This is not, however, the same as permanent resdancitizenship as a RTL holder
may be deported and is not entitled to a permadentity card or a HKSAR passport.
These are only granted to persons in possessithe d&tight of Abode (indicated by
possession of a permanent identity card) and isgssson of Chinese nationality.

A person with RTL in the HKSAR has the right topply for permanent residence
(right of abode) if the following criteria are met:

» you entered Hong Kong with a valid travel documantmediately before’ the date
on which you apply for the ROA,

* you have ordinarily resided in Hong Kong for a égonbus period of not less than
seven years; and

* you have made a declaration and have providecetiigred information to
demonstrate that you have taken Hong Kong as ylagef permanent residence;

* and your application to have the status of a peantresident in the HKSAR has
been approved by the Director of Immigration.

[Source: Topical Issues — 7. The position of Non-Chineseerit 2008,
Immigration Department of the Government of the gl&ong Special
Administrative Region website, 15 December 2009]

Right of Abode (ROA) as distinct from the RTL allswhe following:

* toland in the HKSAR;

» to be free from any condition of stay (includingrait of stay) in the HKSAR;

* not to be deported from the HKSAR; and not to meaeed from the HKSAR.

[Source:Topical Issues — 1. Right of Abode and other relagems’2008,
Immigration Department of the Government of the gl&ong Special



Administrative Region website, 15 December
http://www.immd.gov.hk/ehtml/topical_3_1.htm — Assed 6 January 2010]

109. Evidence of ROA is a permanent identity card (PECjperson with RTL applies for
ROA once they have met the conditions already medli(including residence in Hong
Kong for at least seven years) by applying for @ Hlhe Immigration Department of
the Government of the HKSAR website states thgeffive you proceed to register for
the issue of a PIC, you will need to show that goeieligible for registration under the
Registration of Persons Ordinance and Regulatidmperson must be in possession of
a PIC and be a Chinese national before they caly &ppa HKSAR passport:

You are regarded as a person of Chinese nationiaiby are a Hong Kong resident:
(a) of Chinese descent who was born in Hong Kongtloer parts of China; or

(b) who fulfils the criteria of Chinese nationalitythe Nationality Law of the
People’s Republic of China.

[‘Eligibility for HKSAR Passport’ (undated), Hongdfg Special Administrative
Region website]

110. The HKSAR government states that persons with wdlatbode and in possession of a
Hong Kong SAR identity card can apply for Chineaéanality, subject to the
Nationality Law of the People’s Republic of Chitaorder to qualify for a HKSAR
passport one must be both a national of China (BiR£&n), a permanent resident of
the HKSAR (ROA); and a holder of a valid Hong Kgm&rmanent identity card.
[Source: ‘HKSAR Passport’ 2010, Hong Kong SpecidhAnistrative Region
Government website, March, http://www.gov.hk/enftests/ immigration/traveldoc/
hksarpassport// — Accessed 31 March 2010]. PaesessROA, a PIC and a HKSAR
passport means that the holder is a Chinese nttbisait would appear there is no de
facto Hong Kong nationality.

Country information provided by the applicant

111. Regarding the following country information whiclasvprovided by the applicant, the
Tribunal notes:

* inthe article Guigiao — Returnees as a policy subject in CthgaVang Cambai,
The Newsletter, No 50, Spring 2009) refers to tiséohy of the term “Guigiao” and
explaining that during the cultural revolution tieem was negative or pejorative
The article also refers to the change since thaamuic reform of Deng Xiaping
and that Chinese leaders have found that “oversmasections is a good thing...to
bridge China with the outside world’ suggesting that the term may now be
regarded as positive.

» Inthe papeHome as a Circular Process: A study of the Indaaes§ihinese in
Hong Kongby Wang Canbai and Wong Siu-lun Centre of Asiardigss, University
of Hong Kong the Tribunal notes the authors’ resle@nd interviews with
Indonesian Chinese returnees who made commentth#hatvere not trusted when
they returned to China from Indonesia. They s@t®ngst other things, the
returnees had few chances to be promoted in thek and only a very small
number could become a party member or joined tmg.aiThe paper states that
Indonesian Chinese, together with other immigrénots mainland China
experienced low receptivity in Hong Kong and weespsed and ridiculed as



backward and ignorant and typified by employeraragualified labour or suitable
only for menial jobs;

* In the paper titledndonesian Chinese Returnees as Y@oyhAdam Yuet Chau,
University of Copenhagen, 2004) the author referthé establishment of the
independent Indonesian nation-state in the lat®$%hd how the anti-Chinese
sentiments mounted among native Indonesians, whgalited in harsh
discriminatory policies against the Chinese. kwobf this, and responding to
Communist China’s call to build the New China, gaper discusses how a few
hundred thousand Indonesian Chinese left Indoriesiaainland China in the
1950’s and 1960’s. It goes on to explain how thidyereturnees were treated more
generously by the government, but later returnels, were in effect refugees from
Indonesia, found China in chaos due to the Cultenablution and many of these
moved on the Hong Kong.

FINDINGS AND REASONS
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113.

114.

The Tribunal found the applicant to be open andKia providing evidence to the
Tribunal. The Tribunal found that the applicard dot exaggerate or embellish his
claims as evidenced by his claim that his fearoapsychological harm and severe
economic hardship, and not of physical harm. Thabt to say that psychological
harm cannot be as serious as physical harm, buglynersay that the applicant did not
claim a fear of suffering such harm and therebhatafhis Protection Visa claim

overall. The Tribunal notes that the applicaitiated the approach to the Department
when he attended the Perth Office of the Departijuenfugust 2009 for the purposes
of settling his visa and residency status. Theumnal is satisfied that the applicant’s
evidence is truthful and credible.

Regarding the delay in applying for a Protectiosayithe Department’s file records the
applicant telling the Department when asked whydlayed so long in applying for a
Protection visa, that he did not know when he ctom&ustralia that he might be
considered a refugee. He advised the Departmanhérecently became aware he
might qualify for protection given that he fled bresia to Mainland China and then to
British Overseas Territory of Hong Kong followingrnges against Chinese nationals in
Indonesia. The Tribunal does not draw adverseaenf= in this particular case over
the applicant’s delay in applying for a Protect\dsa. The Tribunal in fact commends
the applicant for coming forward and reporting heth$o the Department, although of
course this should have been done some 25 years ago

The mere fact that a person claims fear of pergaciér a particular reason does not
establish either the genuineness of the asserdedifdhat it is “well-founded” or that it
is for the reason claimed. It remains for the et to satisfy the Tribunal that all of
the statutory elements are made out. Although dimeept of onus of proof is not
appropriate to administrative inquiries and decigioaking, the relevant facts of the
individual case will have to be supplied by the laggmt himself or herself, in as much
detail as is necessary to enable the examinetablesh the relevant facts. A decision-
maker is not required to make the applicant's t@sleim or her. Nor is the Tribunal
required to accept uncritically any and all thegditions made by an applicaIEA

v Guo & Anor(1997) 191 CLR 559 at 59Blagalingam v MILGEA1992) 38 FCR
191,Prasad v MIEA(1985) 6 FCR 155 at 169-70).



Country of Reference - Statelessness
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The first issue for the Tribunal is to determine #pplicant’s country of nationality, if
he has one. The applicant claims to be statdiesgver, the Tribunal must satisfy
itself on whether this is in fact the case or whkethe applicant may have a nationality.

The applicant claims to have lost his Indonesidionality when he left Indonesia in
1967 to reside in China. He told the Tribunal tina&t authorities ceased his residency
permit (SKK form). This is consistent with countnfjormation evidence of the
discrimination shown towards the ethnic Chineseroomity in Indonesia at that time
(see for example Seneviratne, K. 2007, ‘Ethnic €snFind New Acceptancehter
Press Servicevebsite, 1 March http://ipsnews.net/news.asp?idr@a785) The
applicant also claims that he has never qualifielde®n issued with a passport by the
authorities of Indonesia, China or the British Geas Territory of Hong Kong.

In respect to Indonesia, the Tribunal finds theliappt is not an Indonesia national
having regard to Article 1 dkct No. 3 of 10 April 1946 Concerning Citizens and
Residents of Indonesidl'he Tribunal finds the applicant does not appedre qualified
to acquire citizenship of Indonesia by the proadssaturalization pursuant #ct No.

3 of 10 April 1946 Concerning Citizens and Resig@fiindonesia.The Tribunal also
finds that if the applicant had been an Indoneseional the applicant would have lost
Indonesian citizenship by the operation of Artitl&j) or Article 17(k) of the Law No.
62 of 1958 aw on the Citizenship of the Republic of Indon&§a8

The Tribunal finds that the process of regainirigenship of Indonesia through the
naturalization process specified in Article 9 o turrent Indonesian laicgw of the
Republic of Indonesia No. 12 on Citizenship ofRkeeublic of Indonesia 20Dénay

not be satisfied by the applicant because he iemg@ioyed nor has a steady job as
required by subclause (g) of Article 9 of that |ae Tribunal finds that based on this
law it would be far from certain that the applicarduld be granted Indonesian
citizenship and without that he would not be eatitto an Indonesian passport and
without that or without a passport from anotherrdoy which the Tribunal finds he
does not have, he is unlikely to be permitted eimity Indonesia.

In respect of whether the applicant is entitledationality of People’s Republic of
China (PRC), the Tribunal finds that applicantas a national of the PRC. The
Tribunal makes this finding based on the operaioArticle 5 of theNationality Law
of the People’s Republic of China the light of the evidence that the applicant’s
parents, while ethnically Chinese acquired Indaresiationality as evidenced by
copies of Indonesian passports issued to them @lddoin the Department’s file The
Tribunal finds that Article 7 oRationality Law of the People’s Republic of China
would not appear to assist the applicant in segUPiRC nationality because he does
not appear to satisfy paragraphs 1, 2, or 3 ofAlniitle. For these reasons, the
Tribunal finds that the applicant is not preseatighinese national, nor likely to
acquire such nationality if he were to return te BERC under the presdxationality
Law of the People’s Republic of China.

In respect to the HKSAR, the delegate found thatbplicant would have a Right to
Land in HKSAR and would be able to live, study avatk in HKSAR. It appears, that
based on this finding, the delegate decided thécamp is a national of HKSAR. The
applicant provided a copy of a Certificate of Idgnissued to him by the authorities in



the British Overseas Territory of Hong Kong on 19&®r reasons stated in this
decision, the Tribunal rejects the delegate’s figdon this point and finds the applicant
is not a national of HKSAR.

121. The Tribunal however finds that while the applicdogs appear to have a Right to
Land in HKSAR this does not mean the applicantnsigonal of HKSAR. Apart from
the discussion elsewhere in this decision (seearée to Tamberlin J in the Federal
Court inTjhe Kwet Koe v Minister of Immigration & Ethnicféifs & Ors[1997] FCA
912 (8 September 1997)) on whether HKSAR is a “tgtimble to grant nationality,
the Tribunal finds that possession of right to laloés not automatically entitle the
holder to a Permanent Identity Card and a HKSARpai$. Nor does it automatically
entitle the holder to PRC nationality. The Tribufiatls that a person without any other
nationality and in possession of the right to lanthe HKSAR remains nationless (i.e.
without citizenship). They do, however, have tlghtito ‘freely live, study or work
without any restriction’ in the HKSAR of the staitthe People’s Republic of China.
[‘Frequently Asked Questions (FAQs) — Right of AbodHKSAR2009, Immigration
Department of the Government of the Hong Kong Sp&aiministrative Region
website, 27 February http://www.immd.gov.hk/ehtandy/f roaihksar.htm — Accessed 6
January 2010 ] The Right to Land in the HKSARhiswever, a pathway to both the
Right of Abode and PRC nationality.

122. As the Tribunal has found the applicant is not @onal of Indonesia, nor of PRC or of
HKSAR, the Tribunal therefore concludes that theliaant does not have a
nationality. As the Tribunal finds the applicawied not have a nationality, the
Tribunal finds the applicant is stateless.

123. Refugee status will not be accorded to personslyneeeause they are stateless and
unable to return to their country of former hablitwsidence. IMIMA v Savvin and
Ors ((2000) 98 FCR 168) the Full Federal Court haht tArticle 1A(2) of the
Convention is to be construed as including theireqent that a stateless person,
being outside the country of his or her former hadliresidence, have a well-founded
fear of being persecuted for a Convention reason.

124. In SZIPL v MIAC[2007] FMCA 643 (Raphael FM, 17 May 2007) at [12 Court
held that assessment may only be undertaken itiarek® a country of former habitual
residence once the decision-maker is satisfiedhemasis of the law of the country of
claimed nationality that an applicant is statele&s.the Tribunal had determined the
applicant is stateless, the Tribunal will therefassess the applicant’s claims against
the countries of the applicant’s former habituaidence.

Country of former habitual residence

125. For the purposes of Article 1A(2), applicants wlavd a nationality must be
considered in relation to their country or courgrid nationality; conversely, applicants
who are stateless must be considered in relatitimeio country or countries of former
habitual residence. The drafters of the Converdeiimed “country of former habitual
residence” as “the country in which [the claimamdf resided and where he had
suffered or fears he would suffer persecution if¢gtarned” (Source: Report of the
First Ad Hoc Committee on Statelessness and ReRitalolems, 17 February 1950, UN
Doc. E/1618, Annex II".
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Subsection 36(3) of the Migration Act provide thatstralia is taken not to have
protection obligations to a non-citizen who hasta&en all possible steps to avail
himself or herself of a right to enter and resilenhether temporarily or permanently
and however that right arose or is expressed, angtcy apart from Australia,
including countries of which the non-citizen isaional However, subsection 36(4) of
the Migration Act provides that if the non-citizeas a well-founded fear of being
persecuted in a country for reasons of race, oelignationality, membership of a
particular social group or political opinion, suben (3) does not apply in relation to
that country. Subsection 36(5) of the Migration Aobvides that if the non-citizen has
a well-founded fear that a country will return ti@n-citizen to another country; and
the non-citizen will be persecuted in that otharrdoy for reasons of race, religion,
nationality, membership of a particular social graw political opinion; then
subsection (3) does not apply in relation to th&t-dmentioned country.

Therefore, the operation of sections 36(3) to 36(Fhe Migration Act, makes it
necessary to consider whether the applicant hasado protection in another country
in which he or she does not have a well-foundeddépersecution, including other
countries of former habitual residence as welhasl ttountries that are not countries of
former habitual residence.

The Tribunal considered the applicant’s claimseilation to the countries he has
resided in before arriving in Australia in 1985heTTribunal accepts the applicant’s
claims that he was born in Indonesia in [year @éele$.431(1)] and resided there until
1967 when he moved to China. The Tribunal acdbgiisindonesia is a country of
former habitual residence for the applicant. Thiednal accepts the evidence that the
applicant lived in China from 1967 until 1971 whHesnmoved to the British Overseas
Territory on Hong Kong. The Tribunal finds thati@is a country of former habitual
residence for the applicant. The Tribunal accdpsapplicant lived in the British
Overseas Territory of Hong Kong from 1971 until 398ven though he was absent for
substantial periods of time within this period vehlile was working as a merchant
seaman. The Tribunal therefore finds that theiBriOverseas Territory of Hong

Kong, and also the Kong Kong Special AdministratReggion, for reasons discussed in
the following paragraph in this decision, to bermnies of former habitual residence
for the applicant. The Tribunal will therefore @ss the applicant’s claims against each
of the four countries of former habitual residence.

The Tribunal acknowledges the applicant’s origitialm that the British Overseas
Territory of Hong Kong now longer exists by virtagits reversion in 1997 to the
People’s Republic of China as HKSAR. The Tribumetnowledges the applicant
representatives submission that such an argumarithappear to be without merit
based on the decision by Tamberlin J in the Fed&palt inTjhe Kwet Koe v Minister
of Immigration & Ethnic Affairs & Or$1997] FCA 912 (8 September 1997). The
Tribunal adds that Tamberlin J considered thapfw@ach the term “country” in a
narrow technical way would undermine the humaratapurpose of the Convention by
excluding some persons from its protection witheout sound reason in principle for so
doing. His Honour stated that it should not be amhed that an applicant has no
recourse under the Convention simply because hemfcountry” of former habitual
residence happens to be a colony or other engiyismot an independent sovereign
state.(78 FCR 289, at 296.) He held that the Woodntry” in the phrase “country of
nationality” is used to denote a country capablgrahting nationality but in the phrase



“country of former habitual residence” it is useddenote a country which need not
have this capability. He concluded that althougméiong did not have an
independent capacity to enter into legal relatidnsas appropriate to treat it as a
“country” for the purposes of Article 1A(2) of ti&onvention, as it had a distinct area
with identifiable borders, its own immigration layed a permanent identifiable
community.(78 FCR 289, at 298-9.) The Tribunal ¢fere finds that British Overseas
Territory of Hong Kong and HKSAR are countries offrher habitual residence for the
purposes of determining this application for review

Applicant’s claims

130.

As stated previously, the applicant entered Austial October 1985 on a Hong Kong
Certificate of Identity on a [class deleted: s.£3]LYisitor visa valid for a stay of two
weeks. He remained in Australia after the expiryhefvisa and has not left Australia
since his arrival. He claims he was born in [Cifly Bast Java, Indonesia. He claims he
is of Han Chinese ethnicity and has never martisdclaims that both his mother and
father were born in China and that they are botedsed. He writes that their
citizenship or nationality was “Stateless”. He glaithat he departed Indonesia in 1967
due to anti-Chinese riots and unrest there. He lsaygent to PRC to study. He claims
his Indonesian residency permit was seized on tiggaas ethnic Chinese returning to
the PRC were considered Communist sympathisersappiécant claims that when he
arrived in the PRC he was not permitted to studyabse those with overseas
connections were not trusted, so in 1971 he leftvaent to live in Hong Kong. He
obtained residency in Hong Kong because he wadeit@beturn to Indonesia. He
claims he had no right to a Chinese or Hong Korggpart and was issued with a Hong
Kong Certificate of Identity, which he used asavél document. He has never been
issued with a passport and says he is statelesstakés that he worked as a merchant
seaman from 1973 to 1985 and was on leave in Hamgkvhen he travelled to
Australia for a holiday in 1985. He fears he mafjesudiscrimination and hardship if

he returns to the PRC as he was not born thergs@eaks Mandarin and Cantonese
with a heavy Indonesian accent. He says the Chi@esernment does not accept
overseas born Chinese and they are discriminai@dstigand have difficulty finding
work. He says if he returns to the PRC he will fatiscrimination and hardship” and
the authorities will not protect him because they@epared to tolerate the
discrimination of minority groups. He claims hdlace similar hardship and
discrimination if he returns to HKSAR.

Assessment of Protection Claims against countrie$ former habitual residence

HKBOT

131.

HKSAR

The applicant has claimed that one of his countfdermer habitual residence was
the British Overseas Territory of Hong Kong. WHte Tribunal accepts that HKBOT
was a ‘country’ for the purposes of assessing fotmabitual residence at the time the
applicant resided there, the Tribunal is satisf@dthe basis of Hong Kong's reversion
to Chinese sovereignty in 1997, that HKBOT, as ar@y, no longer exists.
Accordingly, the Tribunal is satisfied that the bggnt’s in-ability to return there is not
Convention related, but is instead a result of HRB#3 a country ceasing to exist.



132. The applicant claims he will experience discrimio@atin the form of difficulty in
getting a job and difficulty in settling into lil@ HKSAR. He also claims that he may
not be entitled to obtain a passport from the HKS#HR that this may prevent him
travelling in the future. The applicant claimsttha fears he will suffer psychological
harm and not necessarily physical harm if he wereturn to HKSAR. The Tribunal
accepts that psychological harm may, depending sgriousness, amount to
persecution if it is inflicted for one of the Com¢®n grounds. For the reasons set out
in the following paragraphs, the Tribunal is ndideed that there is a real chance of
persecution consisting of serious harm, now ohenforeseeable future, if he were to
return to HKSAR.

133. The Tribunal finds that while there is some coumifgrmation suggesting returnees
may face “tremendous challenges” (as found by tBeSthte Department’s report on
human rights practises in HKSAR for 2008), howetteg, Tribunal finds that such
difficulties and challenges do not amount to pargen. Further, the Tribunal finds the
applicant’s claims of language difficulties does$ amount to persecution and notes
also that country information extracted above satgyhat Chinese and English are the
official languages of HKSAR (see ‘Hong Kong — thects’ (undated), Government of
Hong Kong website http://www.gov.hk/en/about/abdifdrcts.htm — Accessed 1
February 2010)

134. The applicant claims he will face discriminatiordahat people may laugh at him and
that it would be difficult to live back in HKSARThe Tribunal accepts that such claims
may be true and are supported by the country irdtion extracted above, (for
example the US State Department’s report on humghtsrpractises in HKSAR for
2008) however, the Tribunal does not accept thett sreatment, without more,
constitutes serious harm amount to persecutiore Trlibunal accepts the applicant’s
evidence discussed at the hearing regarding hiofediscrimination rather than
serious harm, and accepts the applicant’s submigsintained in the submission
received by the Tribunal [in] January 2010 statimat the applicant accepts that the
discrimination he fears does not meet the definiob“serious harm” contained in
section 91R of th&ligration Act1958.

135. The Tribunal had regard to the applicant’s claiat the was relying on an immigration
amnesty in 1988 and in 2000 and that when theseatidccur for him coupled with
the passage of the years, he claims to have fergbts immigration status in Australia
was unlawful. The Tribunal rejects the applicam¢asons for his failure to resolve his
immigration status. While his explanation mighgiasin understanding how
something like this could be left for almost 25 ngedhe onus remained on the
applicant to comply with his original visa or to domething about it if he could not
comply. Notwithstanding, the Tribunal does notwwdedverse inference from the delay
in this particular case, however, as set out ifdHewing paragraphs, the Tribunal
finds that there is not a “real chance” that theliaant will face serious harm if he
returns to HKSAR now or in the foreseeable future.

People’s Republic of China

136. From the country information extracted above regarthe treatment of ethnic
Chinese returning to the People’s Republic of Chilna Tribunal finds that the
applicant would experience difficulty in adjustiag he claims he would, however, the



137.

Indonesia

138.

139.

140.

141.

Tribunal does not find that the difficulty would aomt to serious harm amounting to
persecution.

The applicant claimed that the government of theida&hina imposed restrictions on
peoples movements; that there was much fightingaaagchy in the streets and, as a
result of the Cultural Revolution, he was unablsttaly his chosen course; people with
overseas connections were targeted, he experigl®eimination as a returnee to
China; and he was forced to witness an executigragf the ‘class re-education’

The Tribunal accepts all these claims contributed kesser or greater degree to a
difficult or even to a most difficult period foreéhapplicant in China. However, the
Tribunal accepts the applicant’s evidence thatdoaged these experiences, and China,
and went to the British Overseas Territory of Hétmng in 1971. The Tribunal accepts
the country evidence extracted above that suggestsituation in the People’s
Republic of China has improved considerably siheedays of the Cultural Revolution
and therefore finds that the applicant’s fear tdim@ng to China based on these
experiences is not well-founded.

Country information referred to above in this demissuggests that the treatment of
ethnic Chinse in Indonesia has been characterigadsignificant improvement through
thereformasi The Tribunal finds that while the applicant wbbdoubtless experience
significant disruption and even difficulties in gdiag to a different life in Indonesia,
the Tribunal is not satisfied that such difficustigmount to persecution for a
Convention reason.

The applicant claims he will experience discrimimatin the form of difficulty in
getting a job and difficulty in settling into lil@ HKSAR. He also claims that he may
not be entitled to obtain a passport from the HKS#R that this may prevent him
travelling in the future.

The applicant claims that he fears he will suffeyghological harm and not necessarily
physical harm if he were to return to HKSAR. Thétinal accepts that psychological
harm may, depending on it seriousness, amountrgggetion if it is inflicted for one

of the Convention grounds.

The Tribunal considered the applicant’s claimsoathé harm he fears and considered it
in the light of s.91R(1) of the Act which providpsrsecution must involve “serious
harm” to the applicant (s.91R(1)(b)), and systeoatid discriminatory conduct
(s.91R(1)(c)). The expression “serious harm” inelydfor example, a threat to life or
liberty, significant physical harassment or illgteent, or significant economic
hardship or denial of access to basic servicegwiatiof capacity to earn a livelihood,
where such hardship or denial threatens the appléceapacity to subsist: s.91R(2) of
the Act The Tribunal had regard to the countrpinfation available to it and extracted
above which includes information that suggests titexte are significant “services
specially catered for new arrivals in Hong Kongbygce: Settling in Hong Kong’
(undated), Government of Hong Kong website
http://www.gov.hk/en/nonresidents/living/settlintimh— Accessed 2 February 2010).
On the other hand, the informaiton also suggestisalperson in the applicant’s positon
would face some difficulty in relocating back to BAR. Overall, the Tribuanl
considered found that there not a ‘real chance’ Qd&n v MIEA(1989) 169 CLR 379
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per Mason CJ at 389, Toohey J at 406-7, Dawsor89&8, McHugh J at 428-9 ) that
the applicant would not be denied the capacityutmsist or that he would face ‘serious
harm’ as contemplated by s.91R of the Act

The applicant claims that he feared persecutiomviteeleft Indonesia in 1967, and
when he left China in 1971. Such claims raiseqgnestion of whether a past fear of
persecution where an applicanuisableto return to a country of former habitual
residence is sufficient to satisify the requiremeis well founded fear of persecution.
The Tribunal had regard to the decisiorsavvin v MIMA(1999) 166 ALR 348 at [61]-
[62], where Dowsett J suggested that such an appneas inconsistent with the
approach adopted by the High CourGhan v MIEA(1989) 169 CLR 379. His
Honour considered that the test was not whethapaficant had the relevant well-
founded fear at two different points in time. Itawahether the applicant was outside
the country of nationality owing to@esent well-founded fear of persecution for a
Convention reason; and unable, or owing to suckgne well-founded fear, unwilling
to avail him or herself of the protection of thauiatry. The relevant date at which to
assess an applicant’s claims to refugee stathe isrhe that the decision is made, and
not the time the applicant left his or her courdryhe time that the application is
lodgedMIEA & Anor v Singh(1997) 78 FCR 288. Accordingly, the Tribunal snithe
applicant’s past fear of persecution, although fdessvell-founded at that time, does
not presently establish his present position a&flaee.

The applicant told the Tribunal that he believes tie is likely to face difficulties in
finding work in HKSAR or the PRC or Indonesia a¢ hge. The Tribunal accepts that
he was employed as a merchant seaman in Hong Komg973-1985, and that 24
years have passed since then and it is likelyrtbatill face difficulties to find
employment in that line of work. The Tribunal fugt considered whether the
applicant’s claim based on his age might give tastihne existence of a particular social
group for the purposes of a ground for persecutimter the Convention and the
Migration Act. Gleeson CJ, Gummow and Kirby JJha joint judgment iApplicant S
v MIMA summarised the determination of whether a grolip\iathin the Article

1A(2) definition of “particular social group” in ibhway:

First, the group must be identifiable by a chandstie or attribute common to all

members of the group. Secondly, the characteratiattribute common to all

members of the group cannot be the shared fearefepution. Thirdly, the

possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Applicant A a group that fulfils the

first two propositions, but not the third, is mgrel “social group” and not a
“particular social group”. As this Court has remety emphasised, identifying
accurately the “particular social group” allegetlital for the accurate application of
the applicable law to the case in han@ipplicant S v MIMA2004) 217 CLR 387 at
[36] per Gleeson CJ, Gummow & Kirby JJ]

The High Court has emphasised the relevance afralitsocial, religious and legal
factors or norms in a particular society in deterinmg whether a posited group is a
particular social group in the society.Hhawar, for example, McHugh & Gummow
JJ stated:

The membership of the potential social groups whinye been mentioned earlier in
these reasons wouléflect the operation of cultural, social, religistand legal
factors bearing upon the position of women in Pakissocietyand upon their
particular situation in family and other domesétationships. The alleged systemic



failure of enforcement of the criminal law in centgituations does not dictate the
finding of membership of a particular social grqemphasis addedMIMA v
Khawar (2002) 210 CLR 1 at 28 [83]; see also at 44 [¥86]Kirby J.]

144. In light of the guidance in the decisions refert@th the preceding paragraph, the
Tribunal found that in the circumstances of thise;gersons in HKSAR or the PRC or
in Indonesia who share the characteristic of hadiffgculty finding work because of
their age could be capable of constituting a paldicsocial group for the purposes of
the Convention. The Tribunal finds that such augroay be identifiable by a
characteristic or attribute common to all membérnhe group, and that characteristic
may be that they are over a certain age, even ththegprecise age is problematic to
determine. The Tribunal also accepts the chaiatiteor attribute common to all
members of a group of aged people having difficfiltging work may not be merely
the shared fear of persecution. However, in cansig subsection 91R(1) of the
Migration Act 1958the Tribunal finds that the essential and sigarft reason why
persons in such a particular social group mightddmded employment or face great
difficulty in finding employment would not be becaiof membership of the particular
social group. Rather, the applicant might fac@dlifty in finding work because of his
individual characteristics, namely his age and jpbg$he lack of relevant work
experience or lack of relevant current skills oaldfications, and not because of his
membership of the particular social group.

State Protection

145. As stated earlier in this decision, while the Tnlaccepts that the applicant’s return
to anyone of the three remaining countries of farhabitual residence would be
disruptive and difficult for the applicant, the Buinal accepts the country information
referred to above (for example in respect of Indemsee Seneviratne, K. 2007, ‘Ethnic
Chinese Find New Acceptancéiter Press Servicerebsite, 1 March
http://ipsnews.net/news.asp?idnews=36785 — Accekadégpril 2007, in respect of
PRC see Le Bail, H. & Weli, S. 200Bhe Return of the “Brains” to China: What are
the Social, Economic, and Political Impact€&ntre Asie, November, p 22 and in
respect of HKSAR see Settling in Hong Kong’ (undt€&overnment of Hong Kong
website http://www.gov.hk/en/nonresidents/livingieg.htm — Accessed 2 February
2010) suggests that returnees to HKSAR, or to dopke’s Republic of China or to
Indonesia are not subject to adverse treatmertidgauthorities or denied protection by
the authorities in those countries.

Internal Relocation

146. As the Tribunal has found that the applicant dasdace a real chance of serious harm
as defined by section 91R of the Act based on pipdicant’s three remaining countries
of former habitual residence, it is not necessaryte Tribunal to consider whether
internal relocation would be reasonable for hinthie circumstances.

Third country protection

147. Apart from the applicant’s claims that he has livedhdonesia, China and HKBOT
which the Tribunal accepts, as discussed abovéhegeith HKSAR are the
applicant’s countries of former habitual residertbe,applicant makes not claim, and
the Tribunal found no evidence that the applicas & presently enforceable right to



third country protection. The Tribunal is theref@atisfied that the applicant does not
have access to third country protection.

Ministerial intervention considerations

148. Under s.417 of the Act, the Minister has the pot@esubstitute a decision for a
decision of the Tribunal that is more favourabléhe applicant. Having regard to the
Minister’s guidelines relating to the exerciseluktpower, the Tribunal considers that
this case should be referred to the Departmeng tarbught to the Minister’'s attention.
The case might be regarded to involve exceptiomdlc@mpassionate circumstances
for the following reasons:

* There is evidence to suggest that the applicanbées subjected to harassment and
denial of basic rights available to residents aatibnmals or Indonesia, China and
Hong Kong when he lived in those countries. The&we suggests that he might
have been assessed as a refugee at that the tdlevesahad he made an
application for refugee status. Since then theuanstances have changed in the
relevant countries, however the applicant retdiesthemories of that
discrimination and threats to him and it wouldhe fTribunal’s view be harsh to
force him to return to any of those places afterentban 24 years absence.

» The applicant arrived in Australia in 1985 and hasbeen outside the country
since then. Since his arrival in Australia hisguas have deceased in Indonesia;

* He has resided in Australia for 24 years and tleen®thing to suggest he has been
in trouble with the law in this country. Furthée has provided evidence that he
has been paying income tax in Australia. Furttiex applicant has not been
eligible to claim any Medicare or Centrelink betgefn Australia in the 24 years of
residence;

» The applicant will suffer significant discriminatipalthough not persecution, if he
was to return to one of the three countries ofdniser habitual residence at his
age. Although HKSAR is the country of his mostemrgichabitual residence, he was
not born there and it is not home for him. Thebtlinal accepts that the applicant
would be readily identified because of his limitetbwledge of Cantonese and the
fact that he speaks with a heavy accent;

» The applicant is likely to face difficulties in fimg work in HKSAR or the PRC or
Indonesia at his age. While it is true that he eaployed as a merchant seaman in
Hong Kong from 1973-1985, 24 years have passee $iven and the Tribunal
finds that the applicant’s age and lack of relévanent work experience would
make it most difficult for him to find reemploymeintthat line of work. Although
the applicant has modest financial resources byafapme savings and some
shares, the Tribunal believes he would still su$igostantial disruption, dislocation
and hardship if he returns to a country of his ferimabitual residence

* The applicant has integrated into the Australiamm@mnity. Although he is
currently unemployed, he has worked for the majaritthe time he has been in
Australia and is in good health. The evidencedatdis that the applicant has been a
law-abiding person (other than in respect to hés\gtatus) and that he would
continue to be law-abiding.



CONCLUSIONS

149. The Tribunal is not satisfied that the applicard igerson to whom Australia has
protection obligations under the Refugees Convaniibierefore the applicant does not
satisfy the criterion set out :136(2)(a) for a protection visa.

150. For the reasons given above, the Tribunal consitiessase should be referred to the
Department for it to bring the application to thénkter’s attention for consideration
for possible Ministerial intervention under s.4X#he Act by way of a substituted
decision that is more favourable to the applicant.

DECISION

151. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA)
visa.

152. The Tribunal considers that this case should kerned to the Department to be
brought to the Minister’s attention for possiblenidterial intervention under section
417 of the Migration Act

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fiy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958
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