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The Tribunal remits the matter for reconsideration
with the following directions:

0] that the first and second named applicants
satisfy s.36(2)(a) of the Migration Act,
being persons to whom Australia has
protection obligations under the Refugees
Convention; and

(i)  that the other named applicants satisfy
s.36(2)(b)(i) of the Migration Act, being
members of the same family unit as the
first and second named applicants.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Albamiaived in Australia on [date deleted
under s.431(2) of th®ligration Act 1958as this information may identify the applicants]
June 2010 and applied to the Department of Immagrand Citizenship for Protection

(Class XA) visas [in] July 2010. The delegate deditb refuse to grant the visas [in] October
2010 and notified the applicants of the decisiod thieir review rights by letter [on the same
date].

The delegate refused the visa application on teeshhathe applicants are not persons to
whom Australia has protection obligations underRiedugees Convention.

The applicants applied to the Tribunal [in] NovemB@10 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is a member of the same family usiaanon-citizen (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa. Section 5(1)
of the Act provides that one person is a ‘membdhefsame family unit’ as another if either
is a member of the family unit of the other or eech member of the family unit of a third
person. Section 5(1) also provides that ‘membéehefamily unit’ of a person has the
meaning given by the Migration Regulations 1994tlf@r purposes of the definition.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.
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Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion, nationality,
membership of a particular social group or polltmginion, is outside the country of his
nationality and is unable or, owing to such feawynwilling to avail himself of the
protection of that country; or who, not having éiovaality and being outside the country
of his former habitual residence, is unable or,m@nb such fear, is unwilling to return to
it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céyp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.
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Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisepiféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ate® made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant§.he Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Background

The applicants are a family of Albanian nationalseir background and protection claims
are summarised in the decision of the delegataldatpOctober 2010 refusing their
protection visa application, as follows:

(a) Applicant 1 is a [age] man originally from Alia. The applicant claims that he was born in
[Town 1], Albania. He claims that he is a Cathdli@t he is an Albanian national but that
he has permanent resident status in ltaly. Accgrtbrthe information provided in his
application form, the applicant completed [numb&drs of education in Albania in June
1986 then worked as a labourer in Albania until 8at991. He relocated to Italy in 1991
and worked as a gas fitter, a tree cutter and arhakil February 2001. He last worked as a
self employed brick layer in Italy from 2001 to &u2010. The applicant advises that he was
married in January 1994 and has two sons bormaiy it [month and year] and [month and
year]. He has resided in Italy for the last 19 gesrd has permanent residence there.

(b) The applicant's claims which relate to reagonslaiming to be a refugee are contained
in his statement provided in support of the Pridectisa application (Partbfolios 20-
23). In summary, the applicant makes the follonsfegms:

* He has left Albania and Italy because of the fédreing killed by [Family A] and
“certain quarters" in the local government in Aligan

* Atthe age of [age] he was adopted by his [rel&{iVie B] as he did not have children
of his own

* In [Month 1] 2007 he and his wife went to celebifaeent] with [Mr B] in Albania
before returning to Italy

* Later that month he heard from a cousin that rstefofather was insulted by a local
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man about the applicant marrying a Muslim womana#Assult, a fight ensued and a
man called [Mr A] was accidentally killed with hisvnh gun

* His foster father was forced into hiding as theodiféeud began

* In [Month 2] 2008 his foster parents were mysteslgkilled by the police in their own
home, which had been cordoned off

* His foster father had been financially supporting Demo-Christian party and the
church

»  After the death of his foster father, the applidagtame the next male in line to be
targeted in the blood feud

« He tried unsuccessfully to reconcile the disputeufh a local priest in both Albania
and Italy, where some of [Family A] live

« He now lives in fear and has received numeroustenéng phone calls, but is too
scared to go to the police

» If he returns to either Albania or Italy he will kiled

(c) The applicant's migration representative hrasigded submissions (Part 5:1: folios 193-195)
and other supporting material on his behalf (Pdrt folios 172-192).

(d) Applicant 1 was interviewed on [date] Septen®f&l0 regarding the Protection visa
application. The interview was conducted with thsistance of an interpreter competent in
both the Italian and English languages. Also preatthe interview was the applicant's
migration representative. The digital recordindhaf interview is at Part 5:1: folio 43.

(e) Atinterview, the applicant was given two wees provide proof of his foster father's
death in [Month 2] 2008. On [date] October 2010ftiilowing further information was
provided:

e Copy of translated death certificates for [Mr BHdms wife

e Article on Migrants in Greece - Human Rights Watch

e Islam In Albania - Advanced Research and AssessBenip
e Country Advice Albania - ALB36280 - RRT - 16 Mar2b10
* Internet article re: Abdul Latif Saleh (Al-Qaeda)

The application was refused [in] September 2009idrdecision, the delegate noted that the
applicant’s migration representative has submitted his client is being persecuted on
“religious and political grounds”, but then goestordescribe the “blood feud” However, the
delegate did not accept that the reasons for thma feared by the first named applicant
brought him within the scope of the Conventionyired on the decision of the High Court of
Australia inSTCB v Minister for Immigration and Multiculturahd Indigenous Affairs

(2006) 231 ALR 556 to find that the harm would betfor reasons of his membership of a
particular social group but for criminal reason® Telegate concluded that the first named
applicant was not a person to whom Australia hadegtion obligations under the
Convention.

Despite the second named applicant having completedwn Form 866 Part C, her claims
have not been separately assessed. She and the@tbadary applicants have simply been
refused on the basis that as members of the famitya primary applicant who is not a
person to whom Australia has protection obligatidhey do not satisfy the requirements of
cl.866.222 for a Protection visa.
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Review Application

An application for review of the delegate’s deamswas lodged with the Tribunal [in]
November 2011, and the matter constituted [in] Malver 2011.

[In] December 2010 the applicant was invited temdta proposed hearing scheduled [in] 4
January 2011. The hearing was subsequently adjdulune to the unavailability of the
applicant’s new representative, and reschedulga lter date in] January 2011.

[In] January 2011 the Tribunal was provided with tbllowing statutory declaration setting
out his protection claims in more detail, as folkow

1.

© N o O»

10.
11.

12.
13.

14.

15.

This statutory declaration is prepared in retato a request for review by the Refugee
Review Tribunal of a decision made by the Departroéimmigration and Citizenship to
refuse my application for a Protection visa.

| believe that the Department of Immigration &itizenship made the wrong decision in
refusing my Protection visa application.

My family members and | are all in danger if ke&urn to Albania / Italy.

| want to provide the Tribunal with an accouhtry history so that the Tribunal can make a
proper decision about the danger faced by myseliayfamily members.

I was born in [Town 1] in Albania on [date].
My father's name was [name]. He died in Albania008.
My mother's name is [name]. She still livesTioyn 1].

I have three brothers. | am the third childhie family. The name of my oldest brother is
[Mr C]. | don't get along well with him. We havedpersonality conflicts in the past and |
do not know his exact whereabouts now, but | belignat he lives in Italy.

My second oldest brother is [name]. He now livethe United Kingdom.
My younger brother is [name] and he now livethe United Kingdom as well.

When | was young | went to live with my [rédaf [Mr B] and his wife, [Ms D]. | was
adopted by [Mr B] because he and his wife did rastehany children, and my own parents
have four boys. | went to live with [Mr B] in [Véige 2] when | was about [age]. | was well
looked after and well brought up by my [adoptedepés], and | had a very good
relationship with him.

My brothers became more like [relatives].

When | was young Albania was under Communist During this time there was very
little flexibility. People were not allowed to ptéee their religions. People were not
involved in politics and everyone had to work floe government. Communism started to
break down in Albania in the early 1990s. Some feebpnefited from the breakdown of
Communism because they were able to reclaim ttaditional lands.

| left Albania and went to live in Italy ondté] March 1991. The Communist government
was starting to collapse. | went to live in a cavhpefugees as | had escaped from Albania
during the period of the demise of Communism. Faataly, | was granted a Refugee visa
and | was given the right to reside in Italy. | bdived in Italy ever since.

In Italy | had worked in a number of differaticupations. | have worked as a baker and
plant cutting. | started my own building companyalout 2000. | was the owner and
operator of this building company which was knowri[aame]". | employed labourers and
took them to work on different construction sitesl @overed their wages. This building
activity was good for me and | earned a good income
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I married my wife, [Applicant 2], in Januar9®. We have two sons, [Applicant 4] born on
[date] and [Applicant 3], born on [date]. [Applida?] was also born in Albania.

When | was growing up in Albania, religiouffeliences were definitely present. The
majority of the population of Albania is Muslimtlabugh in certain parts, particularly in the
north, there are more Catholics.

My family is Catholic.
The family of [Applicant 2] is Muslim.

My relationship with [Applicant 2] is a lovéosy. | met [Applicant 2] when she was only
[age]. We courted and fell in love. We decided trmp [Applicant 2] was [age] and | was
[age]. Our families were quite supportive of ourrrize. The one exception was my
brother, [Mr C], who objected to the marriage oa ¢fiounds that [Applicant 2] was from a
Muslim family. He did not want a member of his Gdit family marrying into a Muslim
family. [Mr C]'s attitude reflected the attitude ofany Albanians. | was very lucky that the
rest of my family and my adopted parents were stijy@oof the relationship.

| do not regret my decision to marry [Applit@h We have a strong and happy marriage
and are blessed with two beautiful and healthy bi@ysplicant 2]'s mother is Christian but
her father is Muslim and that is why she was browghas a Muslim. Many Albanian

people do talk about mixed marriages and many petphot agree with marriages between
Christians and Muslims.

By the time [Applicant 2] and | married, | haldeady moved to Italy, and her family had
come to Italy to live as well. However, we went bée Albania for our wedding.

In Italy there was really no discriminatioraaxst us on the basis that we were in a mixed
religion marriage. Our sons have been raised astzims.

In Italy, [Applicant 2] and | had a good lifé/e bought a house in which we lived in [town]
in 2006 and we still own that property. That prapés currently vacant. We do not own
any other real estate in Italy. We bought land ahduse in Albania in 2004. Our plan was
to retire in Albania one day, and to be able tothg&eland and the house for holidays in the
meantime. We thought that it would be nice for i #or our children to spend time in
Albania during the holiday times. The house and ismear the beach in [Town 1]. We still
own this property.

In 2007, [Applicant 2] and | and the childrmeant over to Albania to celebrate [event]. We
stayed in [Village 2] and attended church on Sunt&yadopted father, [Mr B] also
attended the church. A man from our community lg/riame of [Mr A] was extremely rude
about [Applicant 2]'s attendance at the Christilamrch for the [event]. He said words to
[Mr B] along the lines of "why are you bringing thduslim woman to a Christian church?"
He was very rude about [Applicant 2] and calledlteedt names. [Mr B] fired back and
protected me and [Applicant 2]. He told [Mr A] tHapplicant 2] had every right to come
to the church with the family.

A few days later [Mr B] went for coffee atacél coffee bar. [Mr A] was there and again
attacked [Applicant 2] and said disgusting thingewt her and our children. Again, [Mr B]
defended [Applicant 2] and her right to come arsitthe family in [Village 2]. [Mr A]
ended up hitting [Mr B] on his face, and told [M} tBat "it is better that your son doesn't
come back to Albania again with that wife he hfigt. A] hit [Mr B] and they started to
have a physical fight with each other. [Mr A] hagum and pulled out the gun to shoot [Mr
B]. [Mr B] grabbed the gun and shot [Mr A] and Hedl

[Mr B] shot [Mr A] in self defence, and so Wwas not charged with a crime.

The difficulty for [Mr B] was that under thdl#anian tradition, a person who kills a member
of another family is liable to be killed himself Bye male members of the opposing family.
Sometimes the conflicts which are known as bloadiecan be resolved if the other family
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decides not to take revenge.

. The difficulty in this instance is that [Fam#y] is a very large and powerful family. They

have many males in the family and are known todyg aggressive and short tempered.
[Family A] is involved in other blood feuds in theea.

[Family A] decided not to "forgive" the blodulthis case and vowed an intention to take
blood from [Mr B] or the next male member of [Mr’'8Family, which of course is me. This
was completely out of my control and against my.wihave become involved in a blood
feud and am in extreme danger of being killed. &4 as being afraid for myself | am very
afraid for my two sons as the traditional rulesatiow for other male members of a family
to be killed if the primary target cannot be killed

[Family A] declared an intention to take regenThis intention was not communicated to
be directly, but by other members of the commuritwas made very clear to me that my
life was in danger.

[Applicant 2] and | and our children were fligiin Italy. Nevertheless, we were very afraid
for my life. We knew that it would be a very easgttar for a member of [Family A] or for
their request to harm me in Italy. It has alwayerbfairly easy for Albanians to travel
illegally into Italy.

In recent times it has become even easieklf@nians to travel to Italy as it is now possible
to travel into Italy on an Albanian passport withawisa. This means that it is even more
dangerous for me living in Italy. Albanians rely word of mouth and talk a lot about the
whereabouts and activities of other people fronr thitages. It is a very simple matter for
anyone in Albania to track down any other Albariailbania or in Italy.

In Albania everyone is allied to a politicalry. If you are not allied to a political partyist
very difficult to survive and virtually impossibte do business. Everything in Albania
depends on your connections.

[Mr B] was supportive of the Demo-Christiantiyalhe Demo-Christian Party was aligned
to the Democratic Party. The main political partre#lbania are the Democratic Party and
the Socialist Party. The Demo-Christian Party dell with the Democratic Party in about
2007, which meant that members of the Demo-Chnigtarty no longer had a powerful
ally. This meant that people who had supportedis@o-Christian Party were essentially
out in the political wilderness without protection.

The Democratic Party has been in power in dilbaut members of the Demo-Christian
Party have not been able to take the advantaget#qgion from the Democratic Party
since 2007.

Traditionally, political membership follows @nfamily and so | am considered to be a
supporter of the Demo-Christian Party because ofBNs support for that party. | also
sponsored the Demo-Christian Party by making paysnefrabout €4,000 to €5,000 per
year. | made these payments so that | could holthmy and get political protection and
also because [Mr B] was a member of the party.

As members of the Demo-Christian Party are aowhe outer side of politics, it is difficult
for members of that party to seek protection fréatesagencies or local council agencies in
Albania.

On [date] [Month 2] 2008 the local police wam{Mr B]’s house. It is believed that the
main reason for the attendance of the police atBMy house was that [Family A] had
friends who are members of the police force, arg #tsked the police to attend at [Mr B]'s
house to kill my [adopted parents].

Both my [adopted parents] were shot and kitledhe Albanian police on this day. The
police have subsequently claimed that they wettig¢address to arrest [Mr B] for the death
of [Mr A] and that [Mr B] resisted arrest. Howevéris story cannot be true because [Ms D]
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was shot dead as she opened the door. They sh&][Mter they had shot [Ms D].

| was in Italy when | heard the news of theaiimg of my [adopted parents]. It was a very
big story at the time, and was on television. hkhihat the police killed my [adopted
parents] at the request of the powerful [Family A].

Because of his involvement in the Demo-Clatsfarty and my imputed involvement in
that party because of [Mr B], there is no way walddave any support from the local
authorities.

The murder of my [adopted parents] was devagtad me. [Mr B] was [age] at the time of
his death.

[Family A] do not regard the death of [Mr Bj avenging the blood owed to them because
they do not acknowledge that they killed him. Thay that they are still owed blood by a
member of my family, and they are looking to tanget

| am very afraid that [Family A] will targetemext. | am the next male member of my
family. | know that [Mr A] killed a father and sarf another opposing family in a different
blood feud. The name of the family of the peoplilied is [name] and he killed [name]
and [name]. This happened in around [year] or [yeat this feud is still ongoing and
[Family A] has proved itself to be very dangerond aery aggressive.

| have indicated openly that | want the chaodalk with [Family A] about this feud and to
try and resolve the problem. | have contacted thesp [Priest F], who is based in [Village
2], Albania. | contacted him by phone from Italydamy [relatives] and friends of my father
and [Mr B] also approached the priest. The tradit®that the older people attempt these
negotiations. The priest has gone to the [Familjh@(jse with five other people who are
elders and respected members of the village conynimiry and sort out the problem.
[Family A] have sent the negotiators away and #aédl they intend to take blood. The priest
has come two times to Italy to try and speak tcasavell and | have always said that | want
to try and resolve the dispute.

[Priest F] has written a declaration. | belitivie was sent to the Department of Immigration
and Citizenship as well as a letter from the Mayfdivillage 2].

| have offered to pay money to [Family A] tp &nd resolve this matter. | was happy living
in Italy with my wife and children. We had a veryagl life and | have no desire for my
whole life to be upset by this terrible problem.

| received a number of threatening phone .caélie phone rang and | answered it. The voice
on the other end would say words to the effecifof& don't kill you we will kill your

kids". | found these phone calls extremely terriyi The thought that my children could be
targeted and killed was very worrying for me

| used to change my number frequently. Oftenuld not answer a phone if | did not know
the number calling in. As a result of this and asa result of my fear of leaving the house,
my business reduced and my business income was lowehin the last year before | left
Italy and came to.Australia.

When | received the threatening phone caltsd that | would go to the police and the
voice on the other end of the phone said "alright, go to the police - don't worry, we will
find you". There is no way whatsoever that the Alba police can or will protect me from
my fear. | know that the police are willing to sapip[Family A] and would not take any
action against them if | were to be killed.

| have not been back to Albania since my nipjpded parents] were killed, except for about
12 hours to get passports to travel. These dagsiadt possible to get Albanian passports
without physically going to the country to get tagessports. | didn't tell anyone that we
were going to Albania, and we kept very quiet almurtplans.

[Applicant 2] and | have talked about the peabat great length and we decided that we
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had no choice but to leave Italy and try and fieflige in another country. We obtained
visas for Australia and came to Australia on [ddtgje 2010.

54. | am very afraid of returning to Albania / ftalnd we ask the Australian government to
protect us.

55. | have been told that in order to be accepstafugees, we have to demonstrate that our
fear in relation to returning to Albania 1 Italyredated to our religion, political opinion,
nationality, membership of a particular social grau race.

56. | believe that our fear is connected withgieln. Because [Applicant 2] and | are in a mixed
religion marriage, we are targeted by an aggressigecriminal family in Albania. This
family has established a blood feud with [Mr B] wfihas put me in danger. The true basis
of the hatred of [Family A] towards my family is ndgcision to marry a Muslim woman.

57. | believe that my fear is also connected ithtics. Because of [Mr B]'s political
membership and my imputed political membershipcamnot avail ourselves of the
protection of the Albanian system and have becotaeget as a result. [Family A] has
targeted us because we are weak. We are weak ibansrand also weak because we do not
have the right connection to get protection in AllbaThe Italian authorities are not able to
protect us.

58. ltis not safe for us in Italy. We had permarresidence visas in Italy and | believe that they
are still valid but | am not sure. Our right toidesin Italy may lapse if we are absent from
Italy for a period of time.

59. | ask the Australian government to give my fgmiotection.

[In] January 2011, the Tribunal received copiesaaf notarised statements from witnesses in
Albania dated [in] August 2010, with authorisechsiations.

The first statement is from [Mr E], head of thel[gge 2] commune in [Town 1], Albania, It
confirms that the first named applicant is the infally adopted son of [Mr B], that a blood
feud arose in the circumstances claimed, that tetip killing of [Mr B] and his wife in a
police raid [Mr A’s family, Family A,] are still eger for blood revenge, and that efforts by
the local government, the Catholic clergy and tlo®d reconciliation association to
reconcile the two families have failed. He alsoesahat he is aware that in furtherance of the
feud, an attempt was made on the life of the fisshed applicant in Italy.

The second statement is from [Priest F], pasrahef{parish] in [Village 2], which includes
the village of [village deleted: s.431(2)]. The dapnt states that he has known [Family B,
Applicant 1's] family since he came to the parishy®ars earlier, confirms the existence of
the claimed blood feud, including the fact thdtas pursued the applicant to Italy, and
deposes that he has personally been involved imcgessful attempts to reconcile the two
families, even travelling to Italy to speak with migers of [Family A] there.

Tribunal Hearing

Theapplicants appeared before the Tribunal [in] Jan@84.1 to give evidence and present
arguments, via videolink from Adelaide. The Triblhearing was conducted with the
assistance of an interpreter in the Italian andiBm¢anguages. The applicants were
represented in relation to the review by theirgtr and registered migration agent, who
also attended the hearing.

The Tribunal explained its role, the purpose oftibaring, and the applicable legislative
framework, and outlined its concerns about theiagpts’ claims.
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Evidence of the First Named Applicant

Asked how long he had lived in Italy, the applicardicated that he had been there since
1991.

Asked whether he had been working there, the agmtliecounted his employment history.
He said he had been an apprentice in 1992-1992]ling gas mains in roads, he worked as
a woodcutter for a year, and then as a baker foyesars before setting up his own building
company.

Asked what had happened to the business sincentie tteAustralia, the applicant indicated
that he had closed it down and sold the assets.

Asked his religion, the applicant indicated thaihi€atholic. Asked whether he practises, the
applicant confirmed that he does, not every Sunblatyhe attends church at the [special
occasions].

The applicant was asked to explain why he had domeistralia. He indicated that he had
met his wife in 1992, and they were married ingistey office about two years later. She
subsequently came to live with him in Italy. Goddsed them with two wonderful children.
They lived and worked together, from time to tirmurned home to Albania, and eventually
came to Australia together.

In [Month 1] 2007 they had returned to Albania &tebrate [event deleted: s.431(2)], and
their family attended church together. Their vidag 100% Christian, and his wife was not
viewed well by others because of ‘religious racishtiis is because he was one of the few
who had married a Muslim. When they went to chunchhis occasion they had problems
with [Mr A]. Harsh comments were made, with peogdenanding to know why the applicant
had brought a Muslim into the church. The said bschildren were not Christians because
they were the pups of a Muslim. They tried to putad to the discussion, and returned to
Italy, but [Mr A] continued to insult [Mr B] at ads. A fight ensued involving a number of
People and [Mr A] ended up dead. This occurred/amnth 1] 2007.

After that, Albania became a no go zone for theatcabse a blood feud developed between
the two families. From that time on his life hagbaelifferent and his family has been in
danger. The matter was complicated by the facthisaadoptive father had helped the
Christian Democratic Party in Albania.

In [Month 2] 2008 his adoptive father and motherewvelled by the local police. After their
deaths, the applicant tried to make peace with [fyais) to end the feud. They said that now
the [adoptive parents] are dead, they should mekee but unfortunately this had turned
into a feud which didn’t end with the loss of lifEhey want to take it out on the applicant
and his family, and they have sought the applicamin Italy, where they also have family
and many friends. The applicants were forced td dbwn any aspects of their lives, and
could hardly go out at all. They could not retuwmAibania for fear of [Family A], but they
were also fearful of the police, who had killed agoptive parents. lllegal things occur in
Albania; it is not just [Family A] but the polices avell.

Things became difficult for them in Italy as wetl.2010 he had to move his work to Milan
because things had become impossible in [City revthey had been living. Asked to detail
the problems they were experiencing, the applisartt that he received phone calls from
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unknown numbers warning him that he did not haweg lloefore he would die, and that if he
did not pay his children would pay. On one occasiosarly 2010 he was chased by a car,
although he didn’t recognise the people chasing Rither Albanians in Italy warned him
that if he called the police he would suffer.

The applicant was asked whether he is sure ther@ adher reason for the blood feud, the
applicant replied that he is not aware of any oteason. Asked how [Family A] even knew
he had married a Muslim, he replied that the fa¢tti® marriage was known, and he comes
from a small village with not a very large popubeati

Asked why the relationship had only become a proldéer many years of marriage, the
applicant explained that he was already livingtatyl and that he had not met his wife
through other people, he just mete her himseli@beach. She came to Italy to live with
him. There was evidently already some negativarsent towards them, but the problem
only came to a head when they returned to hisgallat [Month 1] 2007 and attended the
church.

The applicant was asked why the blood feud hadréntsatisfied after the death of [Mr B].
He replied that [Mr B] had been massacred by tHeg@on the premise that he was a
supporter of the Democratic Party.

Asked whether he is suggesting that [Family A] imesnbers in the police force, the
applicant replied that he suspects that they diopagh they deny it. He thinks they must
have some connection to the police. His motherwdding to do with this dispute, and yet
she was massacred.

The Tribunal asked the applicant whether he thihks other family members are also at risk
because of this feud. By way of reply, he noted tiafather is dead, and his mother is old.
He has had no contact with his eldest brother dimedeud broke out; he thinks he moved to
Italy too. Asked whether his brother moved becdeses also at risk, the applicant replied by
explaining that that they had drifted apart, arat tiis brother blames his wife form bringing
this on the family. His two other brothers are mgkand.

The applicant thinks that he is a particular talgatause having married a Muslim woman he
is at the root of the problem. After what has haygak he thinks that his wife and children are
also at risk.

The Tribunal observed that children and women atenarmally targeted in blood feuds The
applicant agreed in principle, but noted that i94.8 father and son had both been killed in
[name deleted: s.431(2)] in a blood feud. He ftlaas [Family A] are capable of anything.

The applicant was asked whether his children utaledsvhy they have come to Australia.
He replied that they only told them after they\ad in Australia that they were unable to
return home owing to some problems, but the childi@ not know the details.

The Tribunal noted that the applicant claimed {NatB] killed [Mr A] in [Month 1] 2007,

and then the police killed [Mr B] in [Month 2] 2008he applicant confirmed that this was
correct. The Tribunal asked why, if the first kilj had given rise to a blood feud, and
[Family A] is as powerful as he claims, [Mr B] hadt been killed sooner, and by [Family A]
themselves. The applicant reiterated that it waasctially [Mr A] who had his father killed,

it was the police.
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Asked again why, in light of the feud, it had talsnlong for any action to be taken against
his father, the applicant explained that he haad lrediding for some time before deciding to
return for the village feast. He had only been baw& week when he was killed. At that time
only a few family members even realised that they feturned.

[Family A]’s attention had been focussed upon thgliaant’s adoptive father, but after he
was killed their attention turned to the applicdartie applicant’s family contacted the priest
to try to intercede on their behalf and make pe@ser a period of 12 months or so they
made overtures and even offered to pay moneyhleudffers were rejected.

The applicant was asked when he had arrived atadhelusion that they would not shift their
position. He explained that it was eventually appathat they feel so powerful they do not
need to compromise. He concluded it was hopelessdaynd January 2010.

The Tribunal noted that the passports submitteld thié protection visa application indicate
that the applicants’ visas to come to Australiaengnmanted [in] January 2010 but they did not
come to Australia for a further five months. Thelagant was asked why, if the threat
against them was so serious, they did not leaw®as as the opportunity to do so arose. The
applicant replied that by that stage they had ¢sdgrvacated their home in [City 3]. He
reiterated that he had gone to work in Milan, drat his wife and children had gone to live
with his mother-in-law in [town deleted: s.431(2)Jeanwhile they had continued trying to
negotiate with [Family A] in an attempt to buy time

Asked whether he would have remained in Italy ihlad been able to negotiate a settlement,
the applicant replied in the affirmative. When ttagplied for a visa to visit his brother in
Australia they were still waiting for a settlememid hoping they could stay in Italy. They
would not have come here if they didn’t have tcs Ehildren are not happy at having been
uprooted; they cry every day.

Asked whether he came to Australia thinking he d@dt asylum here, the applicant replied
that he hoped he could, but that the great disteméeistralia was also a factor.

The applicant was referred to two Albanian languag®spaper reports published in the
Albanian online journal [name deleted: s.431(&fer to the deaths of the first named
applicant’s adoptive parents. The articles, datedfonth 2] 2008, are available respectively
from [websites deleted: s.431(Bjiror! Hyperlink reference not valid. In translation, the
titles read [title deleted: s.431(2)]. [Informatideleted: s.431(2)].

The applicant confirmed that he had read similpores, but disputes their accuracy. In the
reported version of events, not even the dateaanerate. The police version asserts that he
was killed on the [date deleted: s.431(2)] [Mon}2@08 when in fact he was killed on [a
different date in Month 2], at [time deleted: s.&31in the evening. The Tribunal noted that
the first article was consistent with that, beirged! [date deleted: s.431(2)] [Month 2] 2008
and referring to the death of his parents the pre/evening at about [time deleted:
s.431(2)].

The applicant was asked to address the reasons igitiee article for the dispute having
arisen in the first place. He replied that thegdléon was untrue, and that there was no
dispute over land. His adoptive mother was killets@e of the house where she had gone to
tie up the animals. His adoptive father is [oldjdavould not have been able to resist the
police. Furthermore, [Mr A] and his father were paen neighbours; [Mr A] lived
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approximately one kilometre away. Nor did they egam adjoining land; they each owned
land on different hills.

Evidence of the Second Named Applicant
The applicant also gave evidence corroboratingtigence of the first named applicant.

In particular she explained that she had convadd@htholicism and been baptised in Italy,
and she identifies as a Catholic. However, [Fad]lare bad and have caused many
problems.

The applicant also acknowledged that blood feudsuaually between men, but in this case
they have it in for her too, because she is sed¢neasause of the problem. The problem
started from when they verbally attacked her as s®soshe came out of the church. They said
all sorts of horrible things including asking wisée had brought those bastards (her
children) there for.

The newspaper reports can say what they like thsiciear that her husband’s adoptive
parents were murdered by the police, as the methsifound outside with a bullet in her
head, whereas the father was inside.

Further Evidence of the First named Applicant

The first named applicant then concurred with hige'w assessment, noting that it had been
dark when the killing occurred, and that it was aohurder-suicide as claimed.

Post-hearing

[In] February 2011 the Tribunal received a furteebmission from the applicants’
representative, stating as follows:

My clients and a community interpreter came torseen [date] January 2011 so that | could speak
with [Mr E], the head of the [Village 2] Communéhd Tribunal will recall that [Mr E] has provided

a statement in relation to this matter dated [datgjust 2010, but he could not be reached by
telephone at the hearing in this matter. UnfortelyafPriest F], who had also provided a statement
in relation to the matter, was unavailable as heels very frequently and is hard to catch by
telephone.

On [date] January 2011 my clients made contact [MthE] on the mobile but despite repeated
efforts to call him on two separate numbers overathsuing 45 minutes, we were unable to reach
him again. We have since learned that these prabieene attributable to telecommunications
network problems in Albania.

My clients and their community interpreter agaieatled at my office on [date] January 2011
and | am pleased to report that | was able to bas@nversation with [Mr E] on that occasion- |
was assisted by a community interpreter by the nafmh@ame]. [Mr E] provided the following
additional comments:

* He is the head of the [Village 2] Commune. He hasnbelected to the position twice.

 Heis[age] and as such, is considered to be otleeddlder people of the village
community.

» There are two "blood feud" cases that he is hatgragal with in his role as head of the
[Village 2] Commune. One of these cases is the itasdving [Family B] and [Family A].
The other case relates to two completely diffefamilies.
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* He has made some progress in trying to reconaii@ther blood feud, but there is not
prospect whatsoever of resolving the blood feudvben [Family B] and [Family A].

» [Family A] are from the mountains. They live by thle traditions and are very attached to
the old traditions. They are not at all progressivenodern in their thinking. They believe
that the tradition means that they have to takedfoom [Family B], and that they can
target any male member of that family.

* He is aware that the problem between [Family B] @anily A] started with an argument
between [Applicant 1's relative Mr B], and [Mr Afle was not personally present when the
arguments began but he has been told that the argamelated to [Applicant 1] having a
Muslim wife.

» The village in which these families reside is altr30% Catholic. The people of the village
tend to be against the Muslim. [Mr A]'s attitudevirds [Family B] for the mixed marriage of
[Applicant 1] was not unusual in this respect. Heare [Family A] are known for being
aggressive and volatile and very hot tempered.

* [Mr E] has personally visited [Family A] on two @sions to try and reconcile the dispute. The
most recent occasion was about three weeks aghampdevious occasion was about one year
ago. He is not sure exactly of the dates. On bothsions he has tried to encourage [Family A]
to forgive the blood. He has pointed out that [Mrid\already dead, and that it doesn't seem
right to try and take blood from his adopted somthrer family members. [Family A] have
refused all attempts to reconcile and have repbasad that they do not forgive and that they
intend to take blood.

* [Mr E] has not personally visited [Family A] withe priest, [Priest F], but he knows that [Priest
F] has been involved as well, and that he hastadso unsuccessful in making peace.

* He has spoken with [Applicant 1] about the casd,t@knows that [Applicant 1] is willing
to try and resolve the problem and will do anythiregpossibly cato make peace with
[Family A] so that he and his family can live sgfel

* It would be very dangerous for [Applicant 1] to aalmack to Albania. Even if he moved to
another part of Albania it would be very dangerasighere is no problem in Albania finding
out where people are. This is especitily case for a big family like [Family A] who have
family members everywhere. Even in Italy it woulnt be safe as many Albanians travel to
Italy.

e [Family A] is known to be involved in another blotalid. He is not personally involved in
trying to resolve that one but he has heard abolt ihe other dispute, the other family
lives in [City 4]. [Family A] killed two people fnm this other family, then the family from
[City 4] killed one [Family A] person, and then firdy A] killed one more of the members
of the family from [City 4] This is also an ongoibpod-feud.

He is happy to speak with the Tribunal should thbudnal have any further questions. The best
phone number to call is [number].

[In] May 2011, the Tribunal was provided with ather submission enclosing the original of
the first-named applicant’s statutory declaraticaedden [in] January 2011, copies of a number
of RRT decisions consistent with the outcome bsimgght in the present application, and a
copy of a letter from [Agency 1] dated [in] Marc@12, along with an authorized translation.
The submission states as follows:

| note that we have previously provided the Refugeeiew Tribunal with a copy of attestations
of [Mr E], the head of the [Village 2] Commune amnahslation and the attestation of [Priest F]

and translation. We have also provided the Tribwritd an account of a conversation between
myself and [Mr E] of [date] January 2011.



If the Tribunal has any further questions or wisttetest the evidence of these two witnesses, we
are happy for the matter to be reconvened befedtitbunal Member and the witnesses
contacted by telephone.

| note that at the hearing in this matter the Tmdlundicated that it had undertaken its own
research regarding the killing of [Applicant 1]'dapted parents, [Mr B] and his wife [Ms D],
and that the Tribunal had perused articles whexéithing of these two individuals by officers of
the Albanian police was reported. The Tribunaltfartnoted that the newspaper articles did not
make reference to the killing being conducted gygblice at the request of members of [Family
A]. | believe that the Tribunal accepts that sustadmission is never likely to be made by any
law enforcement agency, and we can only ask tHeumal to look at the circumstances
surrounding the killing of [Mr B and Ms D].

Return to Italy & right of residence in Italy

The Tribunal has been provided with a copy of tbenanent resident visas of [Applicant 1 and
Applicant 2].

Enquiries have been made of the relevant Italighaaities as to whether [Applicant 1 and
Applicant 2] can now return to Italy. The inforn@tisecured through [Agency 1] indicates that
whilst the police did not receive a proxy from [Aigant 1] to access his personal data, as a
matter of general information a foreigner who pesed a CE (European community) residency
permit for an extended period cannot be absent fheTN (Italy) for more than one year.
[Applicant 1 and Applicant 2] left Italy [in] Juriz010.

[Applicant 2] has recently instructed me that she been invited to attend a citizenship
interview in Italy. The possibility of losing theltalian residency has brought a great deal of
anxiety in the minds of [Applicant 1 and Applic&jt They have considered returning to Italy so
as to preserve their residency. However, theyltiaf because they were not safe there and
feared being killed. Nothing has changed. They ierfgarful of being killed in Italy and they
have decided to remain in Australia where theysafe, rather than returning to Italy and facing
a real risk of harm even though this course obaatneans losing their right of residence in Italy

We submit that [Applicant 1 and Applicant 2]'s dgoin to remain in Australia and thereby lose
their Italian residency gives credence to theimoéal fear of harm in Italy (and Albania). We ask
the Tribunal to accept that this is a decision iz not been made lightly by [Applicant 1 and
Applicant 2].

We submit that on the basis of the information e, the Tribunal can find that from [June]
2011 [Applicant 1 and Applicant 2] will no longeave the right of residence in Italy, and that
therefore their claims need only be assessed aissagdbania.

Convention Claim
[Applicant 1 and Applicant 2] claim that they asgugees for the following reasons:
* Afear of persecution in Albania because of theligion (mixed religion marriage).

* In[Applicant 1]'s case, a fear of persecution ilb@nia because of his political opinion
(supporter of the Demo-Christian Party which ismmtv in power and has no strong
political ally).

*  Membership for [Applicant 1 and Applicant 2] of tharticular social group "Albanians in a
mixed Muslim / Christian Marriage".

Mixed Marriage Claim

[Applicant 1 and Applicant 2] claim that through fawlt and no action of their own, [Applicant
1] has become the primary candidate for revengeradraditional blood feud. He has become
the target for revenge because [Mr B] killed [Mra@physical argument between [Mr B] and
[Mr A] regarding the mixed marriage between [Applit 1 and Applicant 2].



We refer the Tribunal Member to his own decisiotthia matter of 061031514. The fact situation
in that case was similar to the fact situatiorhis tase. An individual Albanian national, (with a
possible right of residence in Greece), was sulbpebeing killed under a traditional blood feud
by members of the family of a Muslim girl with whaime applicant's brother had had a
relationship (pregnancy 1 abortion).

The Tribunal noted that in order to make a sucoéstiim for protection, an applicant had to
demonstrate that there was a "Convention nexuat jstthat there was a connection between the
claimed fear of harm and the Refugee's Conventiba.Tribunal noted that the applicant's claim
could be characterised as a "blood feud" type ¢lamd that it would therefore be affected by
Section 91S of the Migration Act, and the ensuiagisions culminating the decision of the
majority of the High Court of Australia in STGBMinister for Immigration and Multicultural

and Indigenous Affairs [2006] 23ALR 556. In 061031514, the

Tribunal Member noted that it was the religioudatince which lay at the heart of the dispute.
The Tribunal proceeded to consider the relevard tzag and found that whilst on a superficial
level it could be said that the applicant's brathed by derivation the applicant himself, feared
that he would be punished in retaliation or by wayevenge for the slight on the opposing
families honour, the Courts have cautioned agaimsh a "black and white" approach. The
Tribunal cites, for example, the decision of theéral Court in SHKB/ Minister for

Immigration and Multicultural Affairs [2004FCA 545. The Tribunal determined that whilst
there was no direct evidence of the precise matinaton the opposing family, it did appear that
religious difference was critical to them in findithat the relationship was unacceptable, and
which had led to the ensuing feud.

In our submission, this case is on all fours with decision of the Refugee Review Tribunal in
061031514. | have been unable to identify anothee evhich sits squarely with the fact situation
in this case.

We would urge the Tribunal to adopt similar reaagnn this case and conclude that the mixed
marriage constitutes the essential reason forethiedf harm in this matter.

Political Opinion

[Applicant 1] supported the Demo-Christian Partg. idade financial contributions to the party.
That party is now on the "outer" of Albanian pal#iand because of his and [Mr B]’s support of
the party, he has no ability to secure protectiomflocal law enforcement agencies in Albania.
In addition, the claim is made that [Applicant &tés a fear of persecution in Albania because of
his political opinion. We refer the Tribunal to tecision of the Refugee Review Tribunal in
08042601In that matter it is the writer's understanding tha applicant claimed a fear of
persecution in Albania because of his membershtheDemo-Christian Party. In that matter,
the Tribunal quoted an extract from advice giverDioyshannon Woodcock of the School of
Historical and European Studies at La Trobe Unityeebout the importance of political
associations in Albania, and the personal dangedfto individuals who have aligned
themselves with the wrong political party. The agoit in that matter (0804260) was successful.

State Protection 1 Non State Actors

It is not necessarily conceded in this matter #mgt persecution suffered by [Applicant 1 and
Applicant 2] in Albania would be perpetrated by ratate actors. [Applicant 1 and Applicant 2]
believe that the Albanian police acted at the liddif [Family A] in killing [Mr B and Ms D].

Even if the Tribunal finds that any persecutiorréelwould be perpetrated by non state actors, it
is submitted that the Tribunal must neverthelesd iih favour of [Applicant 1 and Applicant 2]

if it is satisfied that the Albanian authoritiegamwilling or unable to protect them.

In Minister for Immigration and Multicultural Affairg Khawar[2002] 210 CLR 1 Gleeson CJ
stated:

"Where persecution consists of two elements, theigal conduct of private citizens, and the
toleration or condemnation of Condonation of sushduct by the state or agency of the state,



resulting in the withholding of protection whiclethictims are entitled to expect, then the
requirement that the persecution be by reason @bbithe Convention grounds, it may be satisfied
by the motivation either by the criminals or thatst

Similarly, McHugh and Gummow JJ stated

"The persecution in question lies in the discrinidmg inactivity of state authorities in not resporgl
to the violence of non state actors. Thus, the Hanmmalated to, but not constituted by, the viokent

Itis submitted that there is ample evidence bef@dribunal to establish that the Albanian autiesrare
corrupt, ineffectual and not capable of providiAgplicant 1 and Applicant 2] with the protectioeyh
require. In addition, we ask the Tribunal to actiegt[Applicant 1 and Applicant 2] face particudistacles
in securing protection in Albania, because of tlaig period of residence in Italy and [Applicajis 1
support of the Demo-Christian Party and consedaekbf any networks within the ruling parties.

We would ask the Tribunal to advise us if it dassascept that [Applicant 1 and Applicant 2] domaw have
the right of residence in Italy, and to advisd iisuishes to take evidence from the witnesses.

66. The letter from [Agency 1] notes that the applidaas$ not specifically authorised the release
of information about his immigration status in ytabut observes nevertheless that his
permanent residence entitlement lapses if he sgehdsonths outside Italy continuously.

Country Information

67. An Immigration and Refugee Board of Canada (IRBfport accessed frohitp://www.irb-
cisr.gc.ca/en/research/rir/index_e.htm?action=gkg@wrec&gotorec=412400n 28 May
2007 explains motives for contemporary blood feordsimilar revenge killings in Albania as
follows:

While the Kanun touches upon many aspects of Atrehisocial existence, it specifically
concerns the notions of honour, hospitality andyeamce The Observel2 Feb. 1995). A male
member of the family takes the decision to begierat a feud (BBC 5 May 200Zhe Mirror 31
Aug. 2002). The Kanun stipulates blood revergjakmarrja) for major offences, including
intentional murder (accidental killings require tierpetrator to hide for a period of time),
insulting a man's personal honour, insulting thedus of a woman and violating hospitality
(Shkoder.net n.d.). An examples of insult towardam's personal honour is calling him a liar in
front of other menThe Mirror 31 Aug. 2002) while insult to the honour of a waoniecludes
rape (Shkoder n.d.) and adultemhé ObserveRl Sept. 2003). Most reports refer to a blood
feud starting as a result of a killing (ibid.; MRIbv. 2002, 341; RFE/RL 12 Oct. 20014a; ibid. 12
Oct. 2001b; ibid. 12 Oct. 2001c) and these commaelbte to fights over womeiflie Mirror

31 Aug. 2002).

According to Radio Free Europe/Radio Liberty (RAB/Revenge killings "are now conducted
with little respect for, or understanding of thggun code" (12 Oct. 2001c). For example, there
have been cases where feuds have begun because tnaffiekers have lured daughters or
sisters into prostitutionThe ObserveRl Sept. 2003). The International Crisis Groupgy)@lIso
reported examples of feuds resulting from "an uatahadvance toward a woman," the killing of
a dog, disagreements among criminal gangs, follgwar accidents or because of disputes over
land or water (ICG 1 Mar. 2000, 23).

68. Blood feuds do not appear to recognise internatiooandaries. A BBC news item entitled
When a blood feud came to Britagated 17 October 2005 and available at
http://news.bbc.co.uk/2/hi/uk_news/4621523,ddescribes a case where two Albanians
travelled unlawfully to the UK, and in furtheranaka blood feud, located and killed another
Albanian who had fled there before themselves ngtgrto Albania.
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The problem of blood feuds persists today, andviiengness or ability of the Albanian law
enforcement authorities to address the problerangpcomised by the fact that they are
weak, ineffectual and corrupt, as is evident frown latest United States Department of
State’s (USSD) Human Rights Practices report orahilln. The report, which was issued on 8
April 2011 and is available &ttp://www.state.gov/g/drl/rIs/hrrpt/2010/eur/15840tm,

includes the following:

There were reports that police severely beat astt@aited suspects during interrogation and
detention. Some cases of physical mistreatment rve@ated in prisons. Police corruption and
impunity persisted. Government corruption remaiaegrious and unresolved problem.
Discrimination against women, children, homosexgabkons, and minorities were problems.
Trafficking in persons also remained a problem...

During the year there were continuing reports afetal killings, including both generational
"blood feud" and revenge killings. Such killingssetimes involved criminal gangs. According
to the Interior Ministry, there were five blood tetelated killings during the year. However,
NGOs reported 55 blood feud-related killings duriing year. According to NGOs, fear of blood
feud reprisals effectively imprisoned approximate90 families their homes. The Court of
Serious Crimes tried blood feud cases. The lawghasi premeditated murder, when committed
for revenge or a blood feud, with 20 years' orilif@risonment...

Despite improvements in law enforcement trainind amnagement, police did not consistently
respect the human rights of citizens during thégperance of their duty and were not fully
accountable to the rule of law. In some instanpebkge impunity was a problem. Police officers
did not enforce the law equally and an individupd$tical or criminal connections often
influenced enforcement of laws. Low salaries ctwitied to continued corruption and
unprofessional behavior which remained impediménthe development of an effective civilian
police force.

The USSD report also contains the following, somavdontradictory statement going to the
guestion of whether political violence is a problenflbania:

There were no reports that the government or gssgcommitted arbitrary or unlawful killings.
The killings of two political figures--Socialist Rg Member of Parliament Fatmir Xhindi and a
Christian Democrat leader, Alex Keka--were undgestigation and remained unresolved at
year's end.

The evidence as to the nature and extent of CathMilislim violence in Albania is somewhat
equivocal. DFAT report CX 94926, dated 30 April 20@eads as follows:

A.l. Itis not plausible that as a result of mageido a Catholic, an Albanian woman would be
liable to generalised persecution. Albania is ti¢ito different religions and there is very little
religious fundamentalism - except possibly for s@pecific areas in northern Albania.

Death threats within families usually stem fromdaldeuds (or family vendettas), as opposed to
religious or broader persecution. Blood feuds areld historical practice in Albania, primarily
rooted in the tribal society of the northern Allmhighlands. Central to the notion of blood
feud is the concept of honour and kinship: a mambegjustified in killing someone who has
insulted his, or his family's, honour. Subjectsiiblood feud can be forced into hiding but only
in their own home, which is considered inviolatetia blood feud tradition. It is very difficult to
determine if an applicant's asylum claim based bload feud is genuine or not. Some countries
refuse to accept asylum applications based on bimgdiclaims.

A.2. The Albanian government is tolerant to diffgreeligions and community groups. The
Albanian government has enacted religious freedmisliation within its constitution. Further
information can be found at “www.keshilliministrag® Sources said that although the majority
of the Albanian population is Muslim, there is oalyelatively small number who strictly
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practice the religion. As an example, head-scatees to now be worn mainly by older women
living in villages.

The Albanian government has also enacted strongjd¢ign in an attempt to eradicate the blood
feud tradition. Penalties for blood feud killingg anore severe than for other murders. A
credible threat of revenge or blood feud that caasperson to remain in hiding is punishable by
up to three years in prison.

A.3. Relocation to other towns is an option.drgk towns, mixed marriages are not rare.

A.4. Albanians are generally tolerant of differegligions. Our understanding also is that
Albania is a religiously tolerant society. Therev&deen recent reports of religious conflict in
southern Albania around Korce between Muslim anee@iorthodox communities, but these
conflicts have been mainly based on disputed teyriand political-cultural disagreements, not
religious intolerance. Albania's long-term goadv@ntual EU membership, so it is striving to
develop the institutions and practices acceptabéemodern, democratic society.

An article by Stephen Schwartz, of the Centre $tarhic Pluralism, published by TCS Daily
on 8 May 2006 and accessed frottp://www.tcsdaily.com/article.aspx?id=050806D 29
May 2007, includes the following reference Muslimatfblic conflict in Albania, but also
speculates that the media may be inciting sucliémnts:

Shkodra, Albania -- Does the mainstream media (MSM) incite thekclafscivilizations (COC)
between the Judeo-Christian world and Islam? Aesinit seems so....

But let me not stray too far from what brought métbania. The April 2006 issue &irst
Things an American Christian magazine of consideralflaénce, printed an article of mine
calling on the Vatican to do more to help Alban@etholics preserve their cultural heritage --
not in the face of Muslim aggression, but againstremnants of Communist corruption in
politics and legal standards

The article called forth a generous comment froengtiitor offirst Things Jody Bottum, who
also, however, mentioned news reports of Muslimh@lat conflict in the northern Albanian city
of Shkodra, in which Catholics were historicallynajority and now make up half the population.
Many Catholics have left Shkodra for other Albaniities where economic opportunities are
better. As a Catholic and anti-Communist redoubko8ra continues to suffer, in its social
development, from the discrimination imposed doyidecades of Marxist terror. My article, Mr.
Bottum's comments, and links to the news storiesialkluslim-Catholic tensions may be read
here.

On the other hand, the 2010 USSD Internationalgiels Freedom Report on Albania,
published on 17 November 2010 at http://www.statggydrl/rls/irf/2010/148905.htmstates
that[tlhe government generally respected religious foeedn practice...There were no
reports of societal abuses or discrimination basadeligious affiliation, belief, or practice.

RRT Country Advice ALB38907, dated 16 June 201tludes the following information
about the rights of certain Albanian passport halde temporarily enter and reside in
European countries parties to the Schengen Comventi

1. What rights do Albanian citizens have under the Sabngen Agreement to enter and
reside in Schengen Agreement countries?

The Schengen Agreement of 1985 and subsequent @ah&wonvention of 1990 abolished
controls at the borders between signatory counftfies Schengen area refers to the external
borders of these countries, within which travelless move freely without being subject to
internal border checks. Such travel is limited pota three months within a six-month period.
Third country nationals are generally requiredlttam a short-stay visa to enter the Schengen
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area. The Schengen provisions do not provide gt td residence or employment in signatory
states.

Albania is not included in the Schengen area. HeneAlbanian citizens who hold biometric
passports were granted visa-free travel within 8ghe zone countries as of 15 December 2010.
Multiple entries are permitted, as long as thel jmeaiod of stay does not exceed three months
within a six month period. Switzerland’s FederapBement of Foreign Affairs, the Swedish
Migration Board, the Austrian Foreign Ministry atiié Consulate General of the Czech
Republic in Chicago all confirm that this three riolimit applies in their respective countries to
Albanian citizens without a visa.

The visa exemption does not provide Albanian anszeith the right to work or settle in any of
the Schengen countries. In addition, entry conatitifor third country nationals still apply for
Albanians entering the Schengen area; at the eteander of a Schengen country travellers are
required to prove that they have sufficient fur@sdver their stay, demonstrate that the purpose
of their travel is for a genuine visit, and spectg place where they will be staying.

Furthermore, Article 2.2 of the Schengen Convengiermits signatories to reinstate border
controls for a limited period, for “public policy @mational security” reasons. Denmark has
recently reinstated control booths on its bordersrder to counter organised crime and people
trafficking. According to recent news reports, neuropean Commission proposals seek to
allow the reimposition of border controls for catigg faced with extraordinary flows of
migrants. These changes are expected to be discatsaa EU summit on 24 June 2011. In
November 2010, European Union Home Affairs Comroissi, Cecilia Malmstrom, advised
Albanian students at the European University oiférthat “the EU might reconsider the visa
regime if there was a sharp increase of asylumesseik member states”.

2. What steps do Albanian citizens need to take to aildhemselves of any such rights?

Albanian citizens who wish to travel visa-free itite Schengen area must obtain a biometric
passport, provide proof that they have health srsce, and demonstrate that they have sufficient
funds to cover the cost of the travel and stay.ofding to Albania’s Ministry of Interior, more
than 1.2 million citizens applied for a biometrassport in November and December 2010.

3. Can Albanian citizens avail themselves of such rigs if: (a) they do not have Albanian
passports; or (b) their Albanian passports have exped?

Albanian citizens require current biometric pastpur order to travel without a visa into the
Schengen area. According to Switzerland’'s Fedeeplatment of Foreign Affairs, the visa
exemption for Albanian citizens “is only valid if.t}lie person who travels holds a biometric
passport issued by Albania”. The Swedish MigraBoard defines a biometric passport as one
that is “equipped with a computer chip that stgressonal information and a photograph of the
holder”

Albanian citizens holding non-biometric passpotilsrequire a visa to travel to the Schengen
area. In addition, an Albanian residence permisdu allow the holder to travel to the
Schengen area without a visa.

FINDINGS AND REASONS
Country of Nationality

The applicants claim to be citizens of Albania. Yhaerived in Australia carrying apparently
genuine Albanian passports bearing a subclass &i®Mvisas issued to him on the basis
that they are nationals of that country. The Tradwaccepts on the basis of this evidence that
the applicants are in fact Albanian nationals, laasl assessed their claims accordingly.
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Assessment of the Claims and Evidence
Well-founded Fear of Serious Harm

The Tribunal found the applicants to be crediblenesses. Their oral evidence at the
Tribunal hearing was both detailed and consistétti their earlier written claims and with

the evidence given by the first named applicath@tepartmental interview. The demeanour
of the applicants at the hearing also seemed appeopriate and consistent with their

holding genuine fears for their safety and thetgadétheir children in the event that they
return to either Albania or Italy.

The newspaper articles referred to potentially umaee the reason advanced for the harm
feared by the applicants, suggesting that progartiynot religion was the cause of the
dispute between [Family A] and [Family B]. On thder hand, the articles were written by a
person with the same family name as [Family B]'sraies, and it does acknowledge that
there was a dispute about the circumstances unaehwhe first named applicant’s adoptive
parents died. Furthermore, the applicants’ versiogvents is supported by the statements
provided by the village head and the parish priest.

The Tribunal also notes that the country informasoaggests that there are many mixed
marriages in Albania. However, it does not follawrh this that the applicant’s claims are
untrue; all that can be inferred from the counirfprmation is that for some Albanians,
perhaps even a majority, mixed marriages are agbkEptWhere the evidence is that persons
having a particular profile are not generally petded, it would be wrong to draw a
conclusion about whether a particular applicant kel persecuted without paying close
attention to the effect of the qualification prosttby the word “generally” The question is
whether there is anything in the applicant’s cirstances to take him or her outside the
“general” situation: seApplicant NABD of 2002 v MIMI&2005) 216 ALR 1 per McHugh J
at [35].

Bearing this in mind, the Tribunal’s claims apptmbe consistent with country information
about blood feuds in Albania. There is evidencé sbane parts of Albania are less prone to
blood feuds than others, and that relocation wikilmania might be a safe option, and yet the
applicant does, the Tribunal accepts, come frormtireh where such feuds are more
common, and the fact that people have been kiNedseas in pursuit of Albanian blood
feuds suggests that simply relocating within Allaawbuld not necessarily enable a person
targeted as a result of a blood feud to avoidhheat arising from the dispute.

The country information suggests that the goverrinsemaking some efforts to tackle the
problem, and yet it seems clear that those eff@at® been limited, and that blood feuds
persist. It is quite clear from the country infotioa that the blood feud problem is a very
real one which results in the deaths of many peepbh year and affects at least hundreds, if
not thousands of families in Albania.

It is not clear that the political orientation bktapplicant and his father played a significant
role in the actions of the police. Country informoatsuch as the USSD report does not, in the
view of the Tribunal, support the proposition thegrely being an opposition supporter gives
rise to a real chance of being killed by the pol©a the other hand, the report is not
inconsistent with the proposition that corruptiordaindue influence might, in conjunction
with a lack of political protection, have resuliach situation where the police may have
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been pursuing the agenda of [Family A], statingeboample thaan individual's political or
criminal connections often influenced enforcemémaws.

Aspects of the [journal deleted: s.431(@¢ws reports are disputed by the applicants, leut th
reports are at least consistent with the claim [fRatily B] believes that the police killed the
applicant’s adoptive parents, although the Tribusalot persuaded by the applicant’s
argument that his father would not have resistedotilice simply because he is an old man.
After all, this is the same man who is said to ha@eome involved in a fight with [Mr A]
which resulted in the latter's death. Ultimatelgwever, the question of whether or not the
first-named applicant’s parents were murdered byptblice appears to be somewhat
peripheral.

As far as the Tribunal is concerned, the more ingmrissues arising from this incident are:
firstly, why the dispute arose in the first plaaagd secondly, if a blood feud did commence
for the reasons claimed, whether the death of [MorBught that feud to an end. The
evidence of the applicants and their withessesban consistent in both these respects, and
indicates firstly that the feud arose from a dispoer the first named applicant having
married a Muslim and brought her and their childrega the local church, and secondly that
the feud continues unabated.

Having carefully considered the evidence the Tréd@tcepts the applicants’ claims, finding
in particular that the first named applicant matiilee second named applicant who was a
Muslim at the time, and that despite having subsetiy converted to Catholicism, it was
known in the village that she was — or had beeMuslim. The Tribunal accepts that it was
the presence of her and the couple’s childrenenvtttage church during [Month 1] 2007
which had the effect of inciting the religious pice of [Mr A] to the extent that he verbally
insulted the applicants, setting off a chain adreg which resulted in the death of [Mr A]
during a fight one week later and the establishroéatblood feud between [Family A] and
[Family B].

The Tribunal also accepts that in furtherance eftttood feud, both applicants have been
pursued and threatened in Italy, forcing them locate once already. Had they not been so
threatened, there is no obvious reason why theydimave wanted to come to Australia,
given that they appear to have been well estaldisgsgpermanent residents of Italy, where
both of their children were born, and that theymld speak English. The first named
applicant explained that but for the family’s sgfttey would not wish to stay here, and
noted that their relocation to Australia has beaigularly upsetting for the children.

The Tribunal therefore finds that there is morenthaemote chance that the applicants will
encounter serious harm capable of amounting teepeti®n for the purposes of s.91R of the
Act in the reasonably foreseeable future, shoudg tieturn to Albania.

Convention Nexus

The Tribunal has therefore considered whetherfdarig Convention reason that the
applicants faces a real chance of experiencing®harm capable of amounting to
persecution.

In support of the applicants’ claims it has beeonsited that they face persecution at the
hands of [Family A] for the following reasons:

» Afear of persecution in Albania because of theligion (mixed religion marriage).
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* In[Applicant 1]'s case, a fear of persecution ilb#&nia because of his political opinion
(supporter of the Demo-Christian Party which is motv in power and has no strong
political ally).

» Membership for [Applicant 1 and Applicant 2] of tharticular social group "Albanians
in a mixed Muslim / Christian Marriage".

For the reasons which follow, the Tribunal accépéd the first of these contentions, and
does not consider it necessary to address the margawo.

The delegate correctly noted that the mere existeha blood feud threatening the
applicants will not of itself bring them within tlseope of the Convention definition of a
refugee. The decision of the High Court of Aussrad STCBeffectively precludes a claim

of persecution made solely on the basis of a p&soambership of the particular social
group comprised of Albanian citizens who are sutti@customary law, on the basis that that
putative social group does not satisfied the theglirement laid down by the Court in
Applicant S v Minister for Immigration & Multicultal Affairs (2004) 217 CLR 387, namely
thatthe possession of the characteristic or attride@mmon to all members of the group]
must distinguish the group from society at la(§&¢CB at [35]).

However, the applicants have given evidence thatréligious prejudice which gave rise to
the blood feud in the first place, as illustratgdioe disparaging religious comments directed
towards the second to fourth named applicantstt@médvidence given that the feud extends
to the second named applicant, despite her gebdeause she is the one said to have caused
the offence in the first place. Despite the seauartied applicant having converted to
Christianity, the first named applicant maintainat his relationship with his wife was
unacceptable to [Mr A], because she had been aiushereas most of the locals

including [Family B] and [Family A] are Christian.

There is some doubt about the existence or exteaheaeligious conflict which is said to
underpin the threat of persecution in this cadee dountry information generally suggests
that there is relative harmony between ChristiamsMuslims in Albania, and furthermore
that mixed marriages are not uncommon. On the dthied, there is evidence of ongoing
tensions between Muslims and Catholics in Albainieluding the applicant’s home region
around Shkoder, as illustrated by the country miation extracted under that heading above
or that adverted to by the applicant’s represergaii he evidence that such conflict would
not appear to be common, and that many mixed ngasido occur in Albania, does not
mean that the applicant’s claims have no credybiéit the reasons explained above. After
all, the evidence also indicates that there coesrto be widespread lawlessness and violence
in Albania including, on occasions, religiously mated conflict.

Consequently, the Tribunal finds for the purpodes @1R(1)(a) that the essential and
significant reason for the risk of serious harmathihe applicants face from [Family A] is
religion, deriving from the fact that the first nachapplicant, a Christian, married the second
named applicant, a Muslim.

The Availability of State Protection

The applicants claim to be at risk of persecutr@mf non-state agents in Albania, but also
claims that the state is unwilling or unable totpod him from this threat.
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Albania has a state apparatus which officially fnevon the practice of blood feuds and has
acted, for example, to penalise murders committedyant to blood feuds more harshly than
common or garden murders. On the other hand, tf&DU8port on Albania extracted above
suggests that the government’s efforts have stalhelthat the problem persists unabated and
may even be on the increase. Furthermore, thecagmpiclaims that [Family A] is large and
powerful, and has support within or influence othex Albanian authorities, with the
consequence that police protection is unlikelygatiorded him.

Having had regard both to the applicants’ evidearu# to the country information
reproduced above, the Tribunal finds that thatStage of Albania at present fails to provide
the level of protection which its citizens are #atl to expect according to international
standards: sedinister for Immigration and Multicultural Affairg Respondents S152/2003
(2004) 222 CLR 1 at [27]-[29]. The Tribunal conobsdthat the applicants’ unwillingness to
seek protection from those authorities is therefoséfied for the purposes of Article 1A(2).

Conclusion on Persecution

In Minister for Immigration and Multicultural Affairg Khawar (2002) 210 CLR Gleeson
CJ made the following observation (at p. 13):

Where persecution consists of two elements, timigal conduct of private citizens, and the
toleration or condonation of such conduct by tla¢esor agents of the state, resulting in the
withholding of protection which the victims are iéetl to expect, then the requirement that the
persecution be by reason of one of the Conventionrgls may be satisfied by the motivation
of either the criminals or the state.

The Tribunal finds that the first and second naimgglicants faces a real chance of
persecution if they return to Albania in the readuy foreseeable future, for the Convention
reason of religion, which for the purposes of s @)R) is the essential and significant
reason for the harm feared.

Relocation

The country information makes it clear that bloedds do not abate with time, but continue
down the generations, and that people at risk pandyears confined in their homes as
virtual prisoners to avoid the threat of becomiigimns should they venture outside. The
country information also indicates that blood feadsss international borders, from which
the Tribunal infers that suggesting that relocatigthin Albania is not a safe option for a
person who has become the target in a blood feluel Tfibunal notes that Albania is a
geographically small country and also that the ewvig before the Tribunal suggests that
there is no adequate state protection availableaincountry. Furthermore, as referred to
above in BBC report, at least one person has berdered in the UK in recent years by
Albanians who travelled there from Albanian to gavut the killing in furtherance of a blood
feud. The Tribunal infers from this that the apalits would not be able to avoid the
threatened persecution by relocating within Albaaia that relocation is therefore not an
option which is reasonably open to them in thisecas

Safe Third Country

At the time of the visa application, the applicantse permanent residents of Italy, and
undoubtedly had the right to enter and reside tf@rthe purpose of s.36(3). The applicants
representative has correctly provided evidencecatdig that under Italian law that right
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lapsed once the applicants had spent more tharohghsicontinuously outside of Italy.
Stamps in their Albanian passports show that tipdicgnts departed Italy [in] June 2010,
entered Australia the following day, and have reredihere ever since. The Tribunal
therefore finds that their Italy permanent resideantitiement has now lapsed.

It may be that if they applied they could regaiogh rights. However, the Full Court of the
Federal Court has held that the term ‘right’ in6§¢33 refers to a current legally enforceable
right: MIMA v Applicant C(2001) FCR 154. Consequently, the Tribunal firids the s.36(3)
of the Act does not apply to the applicants in eespf Italy.

In any event, it is apparent from the evidence teefioe Tribunal that even in Italy the
applicants continued to be threatened, and haevadyjrfelt compelled to relocate once in
order to avoid harm from the appears to have lagé#tey did have the right to enter and
reside there for the purposes of s.36(3), a readtipn would arise as to whether they would
not also face persecution in that country for tagppses of s.36(4)

The Tribunal also notes that the applicants habanatric passports issued after their
introduction in May 2009. Since 15 December 20h8ythave therefore had a limited right
to enter and reside for three months in Schengentdes as explained aboveRRT
Country Advice ALB38907The Tribunal has therefore also considered, foptirposes of
subsection 36(3) of the Act, the rights Albaniaiizens enjoy in respect of the Schengen
States generally. The subsection states:

(3) Australia is taken not to have protection odligns to a non-citizen who has not
taken all possible steps to avail himself or hérsfeh right to enter and reside in,
whether temporarily or permanently and however tiggit arose or is expressed,
any country apart from Australia, including couesrof which the non-citizen is a
national.

Subsection 36(3) requires a right to enter andleasi another country. That right may be
temporary or permanent, and there is no restriciothe manner in which the right arises or
is expressed.

The right to which s.36(3) refers is not merelyght to enter. It must be a right to enter and
resideWAGH v MIMIA(2003) 131 FCR 269 per Hill J at [64]. The righbsald be construed
as a whole, and it has been stated that attemptmgirue the individual terms within the
phrase have the potential to mislead and to datezhtion away from the object and purpose
sought to be achieved by s.36 as a whole, as wédl divert attention into questionable
analogies as to what the phrase “right to entetherterm “reside” may mean in other areas
of the law:SZMWQ v MIAG2010] FCAFC 97 (Rares, Besanko and Flick JJ, 6ustg

2010), per Flick J at [97].

“Reside” in the context of s.36(3) has a more palir meaning than its usual dictionary
sense of “to dwell permanently or for a considegalvhe; have one’s abode for a time”. It
does not imply residence of a settled charactergarticular standard of livinGZMQWat

[23] - [40]. Accordingly, the concept of “resideted not extend to the ability to establish an
abode in another country; it may amount to no ntloa@ just the temporary right to eat and
sleep thereSZMQWat [23] - [40]. Furthermore, the right to residenpt “negated” if, by
exercising such a right outside Australia, a persay suffer privation or be exposed to
significant difficulties in maintaining a lifestyléhat do not arise for a Convention reason:
SZMQWat [32].
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Section 36(3) makes it clear that the right todesian be permanent or tempordrlyis

raises the question of what will qualify as a rightreside” temporarily for the purposes of
s.36(3). There is no minimum period specified aadsufficient, but the ternright ... to
resideé suggests more than a right to a mere transitogggnce. Justice Hill observed in
WAGH at [64], that while a transit visa, for examplauld be a right to enter, it would
clearly not be a right to enter and reside. Wheghterurist visa is a visa which authorises
both entry and (temporary) residence was, in hisddds opinion, a more difficult question.
The applicants in that case held US visas “forpigose of business and tourism”. Referring
to the usual dictionary sense of “reside”, his Homgtated at [65] that it would be an
unusual, but not impossible, use of the word terred a tourist: while a tourist may stay for a
time in a country, that country would not be hiser place of abode, even temporarily. In
the same case, Lee J took a narrower approackcelust held at [34] that the right to enter
and reside in s.36(3) is a right which a person magycise pursuant to a prior acceptance or
acknowledgement by the relevant country, to emtdrraside and, implicitly, to receive
protection equivalent to that to be provided td fexrson by a contracting state under the
Convention. While the right to reside may not bexgnent, it must be co-extensive with the
period in which protection equivalent to that togsevided by Australia as a contracting state
would be required.

In the case of the applicant’s right under the 8gka Agreement, whilst the Tribunal
accepts that he may have a present right to erf@ehangen zone country, it is the Tribunal’s
view that this right is for the purpose of visitatior tourism for a maximum period of three
months. This is not a right to enter and reside 8chengen zone country for the purpose of
receiving protection or some equivalence to thdie@rovided by a Contracting State under
the Convention co-extensive with the period in whicotection equivalent to that to be
provided by Australia as a contracting state wdaddequired.

As a result, the Tribunal finds that the applicanot a non-citizen who has not taken all
possible steps to avail himself or herself of &ty enter and reside in, whether temporarily
or permanently and however that right arose oxjsessed, any country apart from
Australia.

CONCUSIONS

The Tribunal is satisfied that the first and secoathed applicants are persons to whom
Australia has protection obligations under the Be&s Convention. Therefore the first and
second named applicants satisfy the criterion seinos.36(2)(a) for a protection visa and
will be entitled to such a visa, provided theatisfies the remaining criteria for the visa.

The other applicants have not made claims agaiastralia’s protection obligations.
Therefore they do not satisfy the criterion setiowg.36(2)(a) for a protection visa. The
Tribunal is nevertheless satisfied that they aeecthildren of, and therefore members of the
same family unit as, the first and second namedicgnts for the purposes of s.36(2)(b)(i).
As such, the fate of their application dependshendutcome of the first and second named
applicants’ applications. As the first and secoathad applicants satisfy the criterion set out
in s.36(2)(a), it follows that the other applicamil be entitled to a protection visa provided
they meet the criterion in s.36(2)(b)(ii) and tlkeenaining criteria for the visa.

DECISION

The Tribunal remits the matter for reconsideratioth the following directions:



() that the first and second named applicantsias.36(2)(a) of the Migration Act,
being persons to whom Australia has protectiongaltiibns under the Refugees
Convention; and

(i) that the other named applicants satisfy s.Z8(2) of the Migration Act, being
members of the same family unit as the first arwbisé named applicants.



