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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958 (the Act).

The applicant who is a citizen of Bangladegiplied to the Department of Immigration for a
protection visa on [date deleted under s.431(2h@Migration Act 1958 as this information
may identify the applicant] March 2012.

The delegate refused to grant the visa [in] MayZ@hd [in] June 2012 the applicant applied
to the Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore tinister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1,Applicant Sv MIMA (2004) 217 CLR 387Appellant S395/2002 v MIMA (2003) 216
CLR 473,SZATV v MIAC (2007) 233 CLR 18 an8ZFDV v MIAC (2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haraludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution



15.

16.

17.

18.

19.

20.

21.

Whether an applicant is a person in respect of wAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesthby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicant which includes the
applicant’s application for protection visa and tledegate’s decision record. The Tribunal
also has had regard to the material referred therdelegate’s decision. The Tribunal also
has before it the applicant’s application to thigtinal for review.

In the application for protection visa the applicatates that he was born in [District 1],
Bangladesh in [year deleted: s.431(2)] and he wasated in [District 1]. His religion is
Islam. He indicates that he has never married.tetesthat he lived in [District 1] in
Bangladesh between 2002 and 2006 and from Feb20@& until December 2011, when he
came to Australia, he lived in [Country 2]; he icaties that he had a working/employment
visa for [Country 2]. He indicates that he workadCountry 2] as a driver from March 2006
until December 2011. He states that he left hiswtguegally in February 2006 and did not
have any difficulties getting his travel documemis.indicates that he travelled to Australia
using a passport in his name issued [in] 2004Ahistralian visa was a subclass 676 visa
issued [in] November 2011.

The applicant states that he and his father anthér® are active supporters of the BNP and
he started supporting the BNP from 1996. He attémdeetings and learned about BNP
political activities. He attended election meetingganised election campaign meetings and
engaged in door to door campaigns to promote thie.Bi¢ initially joined JCD and after he
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left school he joined the BNP. He supported thall&NP candidate during the 2001
election. The applicant states that due to hidipaliactivities in Bangladesh he faced
problems from Awami League supporters. During gagod however when the BNP was in
power he was able to solve his problems with thadwi_eague.

The applicant continues that in 2006 he went tauf@y 2] on an employment visa but while
he was in [Country 2] he maintained his politicahtact with political leaders. During his
time in [Country 2] his family told him they wereilng threatened by the sitting member of
Parliament [Mr A] and his brother in law; they weineeatened because of their continued
support of the BNP In January 2012 his family aedibim that [Mr A] and his supporters
forcibly entered one of their properties and illggaccupied it. They told his family that
whoever supported the BNP would be thrown out efviliage. His family told him that
because he had good connections with the BNP Igaaer activists he would be targeted
and that despite the fact that he had been liviomgaad he was “under the close eyes of the
Awami League supporters in the area” because dBNR political connections.

The applicant continues that Awami League supp®xentinue to target and harm BNP
members and supporters and he will be identifietitargeted by the Awami League
although he has been out of his country for a nurabgears. He did not apply for refugee
status in [Country 2] because he understands thattey does not take refugees. After he
came to Australia he learned that his employertbadinated his employment in [Country
2]; he cannot return to [Country 2] as his workawsgould be cancelled. He will be seriously
harmed if he returns to Bangladesh. He will bedted and harmed by the Awami League in
his country and the authorities will not proteantas the Awami League is in power.

Submitted in support of the applicant’s applicationprotection visa and contained on the
Department file is a copy of the applicant’s passpssued in Bangladesh in 2004 and a
copy of a vehicle operator licence for [Countryr2{he applicant’'s name.

On the departmental file is a submission from {y@liaant’s adviser dated [in] May 2012 in
support of the applicant’s claims. The submissratudes references to extensive country
information, and references to decisions of thédmal, in relation to human rights abuses
and politically motivated, and other, violence hg present government and its supporters in
Bangladesh. On the departmental file there is alsopy of a letter dated [in] April 2012

from the applicant’s employer in [Country 2], a gayf a letter on letterhead of the BNP,
[branch deleted: s.431(2)], and a letter in Engtiated [in] April 2012 described as from the
BNP Joint Secretary General.

The applicant was interviewed by the delegate absutlaims [in] May 2012.
Application for Review

In his application for review the applicant makesnew claims.

Tribunal Hearing

Theapplicant appeared before the Tribunal [in] Noven#iH 2 to give evidence and present
arguments. The Tribunal hearing was conducted thihassistance of an interpreter in the
Bengali and English languages. The applicant waiesented in relation to the review by his
registered migration agent.
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At the hearing the applicant produced to the Trduhe following- his passport issued in
Bangladesh in September 2004; a letter dated [jpmil 2012 described as from the
applicant’'s employer in [Country 2] stating, essahy, that the applicant left [Country 2] in
December 2011 and that his employment was terndreste¢he writer reorganised his
company and did not wish to re employ the applicatetter described as from the
Bangladesh Nationalist Party dated [in] April 2Gk&ting that the applicant was an active
member of the BNP for almost 12 years in [Distliand that he is honest and hard working
and has not been involved in any anti social ovstgive activities; a letter dated [in] May
2012 described as from the secretary of the apglecaranch of the BNP stating that BNP
supporters are being threatened and arrestedelyréisent government in the applicant’s
district in Bangladesh, that government authori#ieslooking for the applicant and
threatening members of his family, that if he retuto Bangladesh his life will be threatened,
that false cases and anti state lawsuits coufddakeagainst the applicant/ BNP supporters
including the writer, and that the applicant kegpegular contact with the writer; various
newspaper reports and other publications and nepats about human rights abuses in
Bangladesh, including reports of violence and hungints abuses by the government and
Awami League supporters against members and sugopat the BNP.

In answer to questions from the Tribunal at theihgahe applicant said that he found out
about the availability of protection visas in Aadia in about January /February2011 before
he left [Country 2] to come to Australia. He sdidttthere were problems in [Country 2] and
they did not want to keep Bangladeshis there.

The applicant said that he left Bangladesh in Fatyr@006 and went to [Country 2] because
he had problems in Bangladesh; he could not st®aigladesh because of his political
opinion and activities. He said that he stayeddayntry 2] and looked for other countries to
go to and he learned about Australia. He couldetoirn to Bangladesh from [Country 2]
because of his problems. After he arrived in [Cou8i} he met others from Bangladesh there
and told them about his problems and they helped Tihe applicant said that he first had a
tourist visa for [Country 2] and went to that cayrtbecause people said that it was easy to go
there.

The Tribunal asked the applicant if he went to [toy 2] to work and noted that in his
protection visa application it indicates that hentv® [Country 2] in 2006 on an employment
visa. He said that he got his working visa aftehbd been in [Country 2] for about a week;
he talked to fellow Bangladeshi people and thepdehim and he did his medicals. He had
problems in Bangladesh and asked someone to halps$tape to any country or any place.
The Tribunal asked the applicant if he knew he radpects of employment in Bangladesh
before he went there. He said that he was tolddwed the country and that he would get
something there; he was told there were other peiopin Bangladesh in [Country 2]. The
Tribunal asked the applicant how then he thoughwdeld survive financially in [Country 2]
when he went there. He said that his first decigias to leave Bangladesh and that then he
would get something. The Tribunal asked the apptiedhether it was correct to say that he
went to [Country 2] to work. He said he went therde safe but he had to do something to
support himselfHe agreed that he got a good job in [Country 2]ttt steps to get
employment in [Country 2] after being in the coyrfor about one week. He said that he
worked from about four to five weeks after he ardvun [Country 2] but was idle before that
time. He said that after he was there for one weed#lid his medicals; he was told about his
boss and “did the papers” in that boss’s name tote legal in [Country 2]. He said that he
was able to get work soon after arriving in [Cour#tf because fellow Bangladeshi people
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helped him arrange the documents so that he cooilkl and the employer gave him a
chance. The applicant agreed that he worked atirtieehe was in [Country 2] from about 4
to 5 weeks after his arrival there until he lefctome to Australia except that he did not work
for two months in May/June 2011. He agreed thagupported himself financially from the
work he did in [Country 2].

The Tribunal asked the applicant whether his emmpkyt in [Country 2] had ended before he
left there to come to Australia. He said that lnsdsaid that business was not good and took
his papers from him about one to two months bdfereame to Australia, in about
November, and that meant that he could not workdgeb.The Tribunal asked the applicant

if he told the delegate at his interview that heedo Australia because he was made
redundant in his employment as a driver in [Couf{ryThe applicant said that he told the
delegate that his boss took his work permit.

The Tribunal asked the applicant when he first nthdeclaim that he left his country in 2006
because he had trouble there and referred to bisqgtion visa application where he states
that he faced problems from the Awami League suppobut could solve those problems
because the BNP was in power during that periodiaatche went to [Country 2] on an
employment visa in 2006. The applicant said ti@plhoblems started in Bangladesh in 2004
and then escalated and in 2006 his situation whsddhat he could not stay in Bangladesh
He said that he did not say that he had problerttstiwe Awami League but could solve
those problems because the BNP was in power atith@tand that he went to [Country 2] on
an employment visa. The applicant said that heh@dtory to his adviser who wrote it

down in English and he saw the document and sigmedocument but no one read it back to
him in his language. The Tribunal told the appliddwat it was of concern to it that his
application for protection visa does not mentiaat the left his country in 2006 because he
feared harm there.

The Tribunal asked the applicant if he came to ralist because he did not have work in
[Country 2]. He said that if he had no job in [CoyrR] he had to return to Bangladesh
which he could not do so he was looking for othesraues. Someone told him that law and
order was good in Australia and that there weredgagnan rights in Australia so he applied
for a tourist visa. He thought he could enter aagt bere or move to other places; it was not
safe for him in Bangladesh and not possible for tarstay in [Country 2].

The Tribunal asked the applicant why he obtainedBaingladeshi passport in 2004. He said
that his problems with the Awami League had staatsdi he got it as a precaution. He did not
have a problem getting his passport. The Tribuskéd him if he had any difficulties exiting
his country and he said that those from his logalitl not know he was leaving.

The Tribunal asked the applicant about his sitmatioBangladesh before he left there in
2006. The applicant said that before he left Basega he was living in his village with his
family. His parents were supporting him and he &élfhe family. His father passed away in
1995; his father was a [profession deleted: s.4Bir{Bangladesh. His brothers and sisters
and his mother are still living in the village whkdre grew up but they are facing problems;
the local Awami League person, the brother in [&the party chairmen, is creating
problems for them as the Awami League is in powhe Tribunal asked the applicant how
the family supports itself financially in BanglatiesThe applicant said that they are not
supported by the farm but they have employmentexjgained that he has [siblings]. His
older brother is a [profession deleted: s.431(28} sisters are married and the other brothers
have jobs in agriculture and in a [business deletekB1(2)] in the village.
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The Tribunal asked the applicant about the problgrashe claims his family members are
having in the village. He said that they have hambjems for a long time but the problems
escalated when the Awami League came to poweridetsat the Awami League came into
power in 2008. The applicant said that his famdg kand close to the college and there is a
dispute about the land. The applicant said thatthae family supports the BNP and the
local Awami League chairman wants to find a pretexnake trouble for the family; his
brothers are trying to keep the peace. The Tribaskéd the applicant what is happening in
relation to the land and he said that the locairoten of the Awami League just wants to
make an issue for his family. The applicant saat ths family last had problems with the
Awami League after he came to Australia in Jan2&x2 but he told his brothers not to
make trouble. The applicant said that the Awamigiesais in power and can do anything
such as abduct people. The Tribunal asked thecgplhow it was that his family were
managing to live and work in Bangladesh as theydwa for many years, in business and in
teaching, if they were having serious difficultteere. The Tribunal told the applicant that
his family’s situation, as he described it, did seém consistent with the claims he was
making about persecution. The applicant said tit try to manage but he could not live
there and work there as they do because he walv@dvwith the Party and was a target.

The Tribunal asked the applicant what he did wignBNP He said that he was involved in
meetings and rallies and was involved with a leadbom he named, who was nominated as
a member of Parliament. He said that he went dodobr and asked people to participate
and meet the leader; he talked about what was gatbdhe BNP and what was bad with the
Awami League. The Tribunal asked the applicanttvileadid to be targeted as he claims. He
said that because of him Awami League young pgopled the BNP The applicant agreed
that he was young at the time, about [age delstd@1(2)]. He said that in the 2004
elections which were held to elect the local chamrhe organised those in the locality to
support the BNP; he built a rapport with supporterd families. He compared the leaders of
the Awami League and BNP and said that the Awamaglue leader was a bad person who
was always involved in fighting and killing. Theibunal asked him if he claims he became a
target in 2004. The applicant said that he did bexa target of the Awami League in 2004
and from then until 2006 there were meetings aliésaand the Awami League did not want
the rallies to be held and there was resistanee them. The Tribunal asked the applicant
how he managed to stay living in the family homd Bwve and go about his affairs from 2004
until he left Bangladesh in 2006 if he was targetéel said that he moved with BNP people
and then when he came home they shut all the ddbesTribunal told the applicant that it
was a concern for it that he managed to live inféingily home with his family and go about
his daily life after he claims he became a tariyetm 2004. The applicant said that no one
wants to leave their country but there were threatss life and “they abduct people” The
Tribunal asked the applicant about the threatsddife. He said that in January 2006 they
threatened to abduct him and at that time the faadlised him to leave. He said that he got
his passport in 2004 because he could have bearebat any time if the problems escalated
and there would be no time to get a passport.

The applicant told the Tribunal that he would gi#él of interest to the Awami League in
Bangladesh who would still harm him as he has ooetl to speak to friends and family in
Bangladesh and has told them to stay with the BiNPhas spoken to a friend who is the
secretary of the BNP every day since 2006 andsgtdbks from Australia daily to his

friend/s for one to one and a half hours. The Tnddwasked the applicant why he would
speak with people about the BNP every day sincé.286 said that he likes the BNP and the
Awami League gives pain; they destroy shops anylllage to give them money and then it
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is difficult to do business. He said that he spewikis the secretary of the BNP who is from
his area every day in the evening. He said thafthemi League would be aware of his
contact from Australia with the BNP members in Badgsh as they have heard him ring a
few times and they guess he speaks to these pexgie day as the calls come from a
foreign country; people know as news of it spraage/ord of mouth. The Tribunal asked the
applicant if he attended any BNP meetings in Alistend he said that he did so
occasionally and attended a meeting about twortetiveeks after his arrival in Australia He
agreed that he had only attended one BNP meetiAgstralia but said that he sometimes
contacts them. When the Tribunal asked him whyitiendt attend more BNP meetings in
Australia if he is a fervent BNP supporter he ghat the people in Australia are not close to
him and are involved with their work but he has\wnahe people in Bangladesh from his
childhood.

The Tribunal asked the applicant about the docusniiatt he submitted in support of his
application. He said that the letters from the Bhife from the local BNP and one from the
central BNP, were obtained by him after he madgfogection visa application to provide
evidence for the application, to support his claihe he was with the BNP He obtained the
letter from his employer in [Country 2] as that dayer took away his papers but did not
give him anything officially; that is why the empgter gave him this paper. The Tribunal
referred generally to country information thataidhconsulted about document fraud in
Bangladesh; it told the applicant that it had toide if the documents from his country that
he had produced were reliable evidence of the fadteem in the light of its assessment of
his credibility and in the light of the country arfation that it had consulted about the
prevalence of document fraud in Bangladesh.

After a break in the hearing the applicant told Tiéunal that he fears he will be killed if he
returns to his country. He said that he has beépfdus country for a long time and the
situation is bad there. The Awami League will tadgien and ask him for money. He was a
target before but now they know he has been atanddhey think he has made a fortune; if
he does not give them money they will harm himitkm; they could chop off his hands or
his limbs.

The applicant’s adviser addressed the Tribunalgems about the applicant’s claims. She
submitted that the applicant claims that he fagethlpms from the local Awami League
chairman because he supported the BNP in his goantt that he decided to leave his
country in 2006. He went to [Country 2] as a visaad then got work there to support
himself. The advisor submitted that the familytod aipplicant is managing to survive in
Bangladesh although they still face problems amglgbnsistent with country information
that the Awami League extorts money. The familgnenaging to live there but they have to
pay money to the Awami League to run their businat the advisor submitted that the
applicant has been away from Bangladesh for abouatr seven years and there is a real risk
he will be targeted as a westerner because thely ki@ is rich. The Tribunal noted that that
claim had not been raised before and the adviseeddout said it was consistent with
country information and it is a fear the applicaotv has. The adviser said that the applicant
is passionate about the BNP and was/will be tadgeéeause of his political opinion.

The advisor submitted that the applicant left [Qop] because he lost his employment but
said that he left Bangladesh because he fearedthaney he left [Country 2] but could not
return to Bangladesh.
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As the application for protection visa foreshadowezlproduction of a statutory declaration
by the applicant in support of the application¥®a, and as there was no statutory
declaration from the applicant on the departmemtdlribunal files, the Tribunal confirmed
with the advisor and the applicant that it hadfal documents submitted by the applicant.
The advisor asked for further 14 days to make &rrfubmissions and the Tribunal allowed
her until [a date in] December 2012 to send thedmal further submissions and materials.
At the date of decision no further materials/sulsmiss were received from the applicant or
the applicant’s advisor following the Tribunal hiegr

COUNTRY INFORMATION

In addition to the country information referredpthe delegate and referred to and

produced by the applicant/applicant’s represergative Tribunal consulted the following
independent country information about the prevaesfcdocument fraud in BangladesiK
Home Office Country of Origin Report, Bangladesh, 23 December 2011 at paragraph 32.

FINDINGS AND REASONS

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

The Tribunal accepts that: "applicants for refugius face particular problems of proof as
an applicant may not be able to support his statési®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule." The Tribunal also accems. t'if the applicant's account appears
credible, he should, unless there are good redsdhg contrary, be given the benefit of the
doubt”. (The United Nations High Commissioner fafl®yeesHandbook on Procedures and
Criteria for Determining Refugee Satus, Geneva, 1992 at para. 196). However, the
Handbook also states (at para 203): "The benethetioubt should, however, only be given
when all available evidence has been obtained hacked and when the examiner is
satisfied as to the applicant's general credibilitye applicant's statements must be coherent
and plausible, and must not run counter to genekalbwn facts".

It is for the Tribunal not only to consider incosteincies but also to determine what evidence
it finds credible (Nicholson J. i@hen Xin He v MIEA, 23 November, 1995 (unreported) at
p.11). The Tribunal does not have to accept uceallyi all statements and allegations made
by an applicant. (Beaumont JRandhawa v MIEA, 124 ALR 265 at p.278). "The mere fact
that a person claims fear of persecution for reagbmpolitical opinion does not establish
either the genuineness of the asserted fear oittisawell-founded or that it is for reasons of
political opinion.[it is] for the Applicant to pemade the reviewing decision-maker that all of
the statutory elements are made oWII'HA v Guo and Anor (1997) 144ALR 567 at 596).

The applicant claims that he is a citizen of Badgkh and that his religion is Islam. He
claims that he left his country in 2006 and feareeturn there because he was targeted for
harm there, and will be again targeted and harrnleel ieturns there, by Awami League
authorities and supporters, in particular local Awheague members/supporters whom he
named, because of his BPN connections and activittech have been ongoing since he left
Bangladesh including since he came to Austral20ihl. He also claims that he will be
asked for money and harmed in his country becaeselhbe perceived as wealthy having
lived abroad in a western country, after leavingddadesh He claims that his family
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members have been harassed, their property occapdethey have been asked for money in
Bangladesh by certain local Awami League suppartéesclaims that he cannot relocate to
avoid harm in Bangladesh. Implicit in the applicamtaims is that he cannot get protection
from the harm he fears in his country because tham League is in power.

The Tribunal accepts that independent country médion, including the country

information referred to by the delegate and thentgunformation produced and referred to
by the applicant, supports in a general way thdiegy’s claims that there is political
violence and conflicts between opposing partieBangladesh and that sometimes those with
a political profile are targeted for harm, incluglisometimes kidnappings and extortion, by
members of opposing political factions. Clearly leeer in relation to section 36(2)(a) the
Tribunal must determine whether the applicant leefohas a genuine fear founded upon a
real chance of persecution for a Convention re#dus returns to his country and/ or, for the
purposes of s.36(2)(aa) (‘the complementary prmtedriterion’) the Tribunal must
determine whether there are substantial groundsediteving that, as a necessary and
foreseeable consequence of the applicant in quelséimg removed from Australia to a
receiving country, in this case Bangladesh, theeerieal risk that he will suffer significant
harm in that country.

The Tribunal accepts that the applicant is wholhens to be, that he is Muslim and that he
is a citizen of Bangladesh; a copy of his passigstted in his country in September 2004 is
on the departmental file; the passport is notexhéidly renewed in the regional passport
office in Dhaka until September 2014.

Not without some doubt about the matter the Trilbacaepts that the applicant and his
family members in Bangladesh are BNP supporterdlzatdhe applicant was involved in
BNP activities in his country when he lived thdteloes not accept as true however that the
applicant was/will be targeted for harm by Awamabee members/supporters because of
his/BNP membership/activities as the applicantnetai

The Tribunal accepts from the details noted inapglicant’s passport that the applicant left
his country in February 2006 and flew to [Countfywere he lived until he left there to
come to Australia in December 2011.

The Tribunal does not accept as true that the @omlieft his country in 2006 as he claims
because he feared harm there for the reasonsdlwdims. Having regard to all of the
evidence before it the Tribunal finds that the agpit left Bangladesh in 2006 to travel to
[Country 2] to work and that he left [Country 2]2011 to travel to Australia because he

could no longer work in [Country 2]. The Tribunales not accept as true that the applicant
did not return to his country from [Country 2] basa he feared/fears harm there as he claims
for the reasons that he claims. The Tribunal casithat the applicant has not given truthful
evidence about these claims to the Tribunal.

While the applicant’s oral evidence to the Tribuwak that he was threatened and targeted
for harm by Awami League supporters in Bangladesimf2004 and that he left Bangladesh
in 2006 and went as a visitor to [Country 2] beestle problems with the Awami League
escalated, he did not state in his applicatiorviga that he left his country because he feared
harm there for those reasons. While he statessiagplication that he was a BNP supporter
and was involved in BNP activities for many year8angladesh, having initially joined the
JCD and, after he left school, having joined the®BBnd while he states that he faced
problems in Bangladesh due to his political agggithe states that he was able to solve his
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problems in Bangladesh during that period becaus&NP was in power then. He states on
three occasions in his application for protecti@avhat he went to [Country 2] on an
employment visa/working visa. At question 33 of tben in answer to the question about
other countries to which he travelled he indicales he arrived in [Country 2] [in] February
2006 and the reason for travel is listed as “wagkirsa” He refers to his working visa for
[Country 2] at question 32 and again at questianMsb the applicant told the Tribunal that
he did in fact work very soon after his arriva[@ountry 2], and agreed that he got a good
job in [Country 2] and took steps to get employmanCountry 2] after being in the country
for about one week. The applicant agreed that h&edoall the time he was in [Country 2]
from about 4 to 5 weeks after his arrival theralin@ left to come to Australia except that he
did not work for two months in May/June 2011 andhbeced that he supported himself
financially from the work he did in [Country 2]. W¥h the Tribunal raised with the applicant
its concerns about the matters in his applicatibicvindicate that he left his country to go
to [Country 2] to work and not because he fearethhia Bangladesh, he said that he did not
say these things to those who prepared his apiplicdte said that although he signed the
application it was not read back to him in his laage. Given that the applicant told the
Tribunal that he told the person who prepared pieation his story and that person wrote
it down in English, and given the number of timeatthis visa for [Country 2] is mentioned
in the application for protection visa, and alseegi the applicant’s evidence to the Tribunal
about his work history in [Country 2], the Triburtides not consider that the applicant’s
explanation for the inconsistencies between hikemidence to the Tribunal and the details
in his application for visa about why he left [Coyr2], is reasonable or plausible.

Further, the Tribunal considers that it is not e¢stest with the applicant’s claims that he
feared harm in his country from Awami League mersfseipporters and was targeted from
2004, as he told the Tribunal he was, that he methaglive in the family home in
Bangladesh where he had always lived with his fiaamd go about his activities as he

claims he did until he left to go to [Country 2]2006. Essentially he told the Tribunal that
things were so serious for him in his country i®2@hat he obtained his passport at that time
in case he had to flee to avoid harm from Awamidueasupporters; the Tribunal does not
accept that this is true.

As the Tribunal does not accept that the applitEfthBangladesh for the reasons that he
claims and does not consider that he feared hagne thihen he left there in 2006 it does not
accept that he could not return to Bangladeshhiesd reasons when his employment was
terminated in [Country 2] around the end of 201lie Bpplicant essentially told the Tribunal
that he left [Country 2] because his employer taaky his papers so that he did not have a
work permit for [Country 2]. When the Tribunal adkiie applicant whether his employment
in [Country 2] had ended before he left there tmedo Australia he said that his boss said
that business was not good and took his paperstironabout one to two months before he
came to Australia, in about November, and that it he could not work/get a job in
[Country 2].

Nor does the Tribunal accept as true that the egpifears that he will be targeted for harm
in Bangladesh because he has been regularly confactd keeping in touch with BNP
members and supporters, including a friend whoB8&IR secretary from his area, during the
time he has been in [Country 2] and Australia Thibuhal does not accept as true that the
applicant is such a fervent BNP supporter thatdrgacts the BNP secretary in his area every
day as he claims and that Awami League suppontdnssicountry will know about this. The
Tribunal considers that if the applicant were passie about the BNP as he claims he would



60.

61.

62.

63.

have attended BNP meetings in Australia; he taddTthbunal that he has contacted the BNP
in Australia but has attended only one meetindnefBNP in Australia since arriving here in
December 2011. The Tribunal does not considerttb@ave a reasonable explanation for not
attending more of these meetings given that hensldéihat he is so passionate about the party
that he as contacted member/s of the BNP evergidag he left Bangladesh in 2006.

While the Tribunal accepts that the applicant’sifpmmembers have had some problems and
disputes, including property disputes, with poéitiopponents in their village and that they
have been asked to pay money by Awami League stgspavhich is consistent with country
information, the Tribunal does not accept as that the applicant’s family members are
suffering serious problems in Bangladesh, eitheabse of the applicant or otherwise, or that
the applicant would suffer serious problems in Baggsh for that reason if he returned to his
country. The applicant told the Tribunal that lagher passed away but his [brothers and
sisters] and his mother are still living in thelagle where he grew up. He said that the local
Awami League members whom he named are creatirgdguns for his family members but
his family members are trying to keep the peacesaie that his family members have
employment in Bangladesh; his older brother israfgssion deleted: s.431(2)], his sisters
are married and the other brothers have jobs ic@tgrre and in a [business deleted:
s.431(2)] in the village. When the Tribunal askieel applicant how his family members
managed to live and work in Bangladesh if they veerféering serious problems there
because of their/his political opinion as he clailressaid that they try to manage but that he
could not live there and work there as they do beede was involved with the party (BNP)
and was a target. The Tribunal does not acceptiaghat the applicant’s family members or
the applicant have suffered, or will suffer, sesdarm in Bangladesh as the applicant
claims for the reasons that he claims. The Tribdoak not accept as true that the applicant
feared to return to Bangladesh after Awami Leagyspsrters had a property dispute with his
family and his family warned him not to return he tapplicant claims.

Although the Tribunal accepts that there is genewahtry information to support such a
claim the Tribunal does not accept as true thaafimicant fears harm in his country
amounting to serious harm because he has beeg &lroad for a time in a western country
and will be perceived to be rich. The Tribunal adass that this relatively recent claim by
the applicant has been invented by the applicagivi®him a better chance to get a visa to
stay in Australia; the applicant’s advisor agre®at he had not made this claim previously
and made it towards the end of the Tribunal hearing

The Tribunal considered the documents produceti@wapplicant in support of his claims, in
particular the documents described as from the BffiEes in Bangladesh Having regard to
the country information the Tribunal consulted atibe prevalence of document fraud in
Bangladesh, which information was discussed gelyeséth the applicant at the hearing, and
having regard to the Tribunal’'s assessment of ipdiGant’s credibility at the hearing, the
Tribunal considers that the documents producedhéwpplicant are not reliable evidence of
the facts in them.

In the Tribunal’s view there is no plausible eviderbefore it that the applicant has suffered
persecution in Bangladesh, or that he has a realoghof suffering persecution there, from
political opponents, Awami League members/suppeerfrom anyone else, because of his
political opinion or imputed political opinion, begse he is a member of a particular social
group, or for any other Convention reason, eitloav or in the reasonably foreseeable future,
if he returns to Bangladesh.
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Having regard to the above the Tribunal is nots$atil, on the evidence presently before it,
that the applicant has a well-founded fear of prrsen in Bangladesh within the meaning of
the Convention.

Further in the Tribunal’s view there are not sahstl grounds for believing that, as a
necessary and foreseeable consequence of theaaggi®ing removed from Australia to a
receiving country, in this applicant’s case, Badgkh, there is a real risk that he will suffer
significant harm for the purposes of s.36(2)(adie('complementary protection criterion’).

CONCLUSIONS

The Tribunal is nosatisfied that the applicant is a person in respeathom Australia has
protection obligations under the Refugees Convanfitierefore the applicant does not
satisfy the criterion set out in s.36(2)(a).

Having concluded that the applicant does not nteetdfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person in respect of whamtralia has protection obligations under
s.36(2)(aa).

There is no suggestion that the applicant satisfi@s(2) on the basis of being a member of
the same family unit as a person who satisfieq8)@) or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisfy triterion in s.36(2) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



