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1. Declare that the declaration made by the "Instemt of Declaration of
Malaysia as a Declared Country under subsectionA98 of the
Migration Act 1958" dated 25 July 2011 was madéaut power and is
invalid.

2. The first defendant, whether by his officersotrerwise howsoever, is
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3. The defendants pay the plaintiff's costs ofpitteeedings to date before
Hayne J and the Full Court.
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1. Declare that the declaration made by the "Instemt of Declaration of
Malaysia as a Declared Country under subsection A(98 of the
Migration Act 1958" dated 25 July 2011 was madéaut power and is
invalid.

2. The first defendant, whether by his officersotrerwise howsoever, is
restrained from taking the plaintiff from Austrabia Malaysia.

3. The first defendant, whether by his officersotrerwise howsoever, is
restrained from taking the plaintiff from Austrahaithout there being a
consent in writing of the Minister given under §B)Pof thelmmigration
(Guardianship of Children) Ad946 (Cth).

4. The defendants pay the plaintiff's costs ofpitteeedings to date before
Hayne J and the Full Court.
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citizen".

Immigration (Guardianship of Children) A&®46 (Cth), ss 4AAA, 6, 6A.
Migration Act1958 (Cth), ss 189, 198, 198A.






FRENCH CJ.
Introduction

These proceedings involve legal issues which amisestrongly contested
area of public policy. The public policy contesiates to the way in which
Australia deals with non-citizens who enter itgitery by sea without visas and
invoke Australia's protection obligations under the Corienrelating to the
Status of Refugees (1951) as amended by the Ptatating to the Status of
Refugees (1967) ("the Refugee Convention").

Courts exercising federal jurisdiction, for thestlatwo decades in
particular, have had to decide many judicial revigpplications in respect of
administrative decisions affecting asylum seekeiSome of their decisions,
including decisions of this Court, have had pradticonsequences for the
implementation of government policy. It is the ¢tion of a court when asked to
decide a matter which is within its jurisdictiondecide that matter according to
law. The jurisdiction to determine the two appiicas presently before this
Court authorises no mdrand requires no less

These applications are brought in the Court'simaigjurisdiction under
ss 75(iii) and 75(v) of the Constitution. The pl#fs, who are citizens of
Afghanistan, arrived at the Australian territory @firistmas Island on 4 August
2011 in a boat designated SIEV 258, which had &aite Australia from
Indonesia. They each claim to have a well-founfiea of persecution in
Afghanistan on grounds that would, if establishedhke them "refugees" to
whom Australia owes protection obligations pursuarthe Refugee Convention.
A refugee is any person who, according to Art 1)A@E the Refugee
Convention:

"owing to well-founded fear of being persecuted feasons of race,
religion, nationality, membership of a particulacsl group or political
opinion, is outside the country of his nationahtyd is unable or, owing to
such fear, is unwilling to avail himself of the protion of that country; or
who, not having a nationality and being ... outside tountry of his

1 Minister for Immigration and Ethnic Affairs v Wu&hLiang(1996) 185 CLR 259
at 272 per Brennan CJ, Toohey, McHugh and Gummowl996] HCA 6, citing
Attorney-General (NSW) v Qu{fa990) 170 CLR 1 at 35-36 per Brennan J; [1990]
HCA 21.

2 Woolworths Ltd v Pallas Newco Pty L{d004) 61 NSWLR 707 at 711 [9] per
Spigelman CJ.
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former habitual residence as a result of such sy@&nunable or, owing to
such fear, is unwilling to return to it."

An important protection obligation assumed by ipartto the Refugee
Convention, and relevant to this casethat of "non-refoulement” embodied in
Art 33.1 which provides:

"No Contracting State shall expel or return ('rééo) a refugee in any
manner whatsoever to the frontiers of territoridwere his life or freedom
would be threatened on account of his race, raligioationality,
membership of a particular social group or polltmainion.”

It is an Article which:

"not only applies to refugees whether lawfully arlawfully within the
host territory, but also embraces all measures aifirm, including
extradition, to a country where their lives or fleen would be
threatened."

Article 33.1 nevertheless permits removal of ageito a "safe" third country,
ie one in which there is no danger that the refugeght be sent from there to a
territory where he or she will be at risk

The plaintiffs are designated M70 and M106 respelst M70 is an
adult and M106 is a minor who arrived in Australinaccompanied by any
parent or guardian. Both plaintiffs profess toSfg@'a Muslims. Lacking visas,
both are "unlawful non-citizens" within the meaniofythe Migration Act 1958
(Cth) ("the Migration Act"y. As a result of amendments to the Migration Act,
made by théMigration Amendment (Excision from the Migratiomn&p Act2001
(Cth) ("the 2001 Excision Act"), Christmas Islasddiesignated, for the purposes

3 NAGV and NAGW of 2002 v Minister for ImmigrationdaNulticultural and
Indigenous Affairs(2005) 222 CLR 161 at 171 [21] per Gleeson CJ, Myt
Gummow, Hayne, Callinan and Heydon JJ; [2005] HCA c@ing Shearer,
"Extradition and Asylum”, in Ryan (ed)nternational Law in Australia2nd ed
(1984) 179 at 205.

4  Lauterpacht and Bethlehem, "The Scope and Cortenbhe Principle of Non-
refoulement: Opinion”, in Feller, Turk and Nichofs(eds) Refugee Protection in
International Law: UNHCR's Global Consultations émernational Protection
(2003) 87 at 122, cited INAGV and NAGW of 2002 v Minister for Immigration
and Multicultural and Indigenous Affair005) 222 CLR 161 at 172 [25] per
Gleeson CJ, McHugh, Gummow, Hayne, Callinan andddeylJ.

5 Migration Act, ss 5(1) and 14.
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of the Migration Act, as an "excised offshore pldceHaving entered Australia
at an excised offshore place, and being unlawful-cibzens, the plaintiffs are
"offshore entry persons" within the meaning of thkgration Act. That
category was created by the 2001 Excision Act. plaetiffs, upon arrival in
Australia, became subject to discretionary detentimder s 189(3) of the
Migration Act, a subsection introduced by thigration Amendment (Excision
from Migration Zone) (Consequential Provisions) Af01 (Cth) ("the 2001
Excision Consequential Provisions Act"). Secti@ (@) provides that:

"If an officer knows or reasonably suspects thateason in an excised
offshore place is an unlawful non-citizen, the «#fi may detain the
person."

Both plaintiffs were detained upon their arrivalGitristmas Island by an officer
of the Commonwealth acting pursuant to the powafaroed by s 189(3).

As a consequence of their status as "offshorey gmersons”, and the
operation of s 46A of the Migration Act, which wastroduced by the
2001 Excision Act, neither plaintiff can make aigapplication for a visa unless
the Minister for Immigration and Citizenship ("tMinister") decides that it is in
the public interest to let that plaintiff do®soThe Minister does not have a duty
to consider whether to let the plaintiffs dd.so

M70 travelled to Australia through Pakistan, Taad, Malaysia and
Indonesia. M106 travelled to Australia through Buybrhailand, Malaysia and
Indonesia. The entry of each of thermto Malaysia occurred without any
authority under Malaysian immigration law.

Both plaintiffs are subject to a new administratregime, established by
the Commonwealth Government, for the transfer toayka without prior
assessment of their protection claims, of up to 8@um seekers irregularly
arriving in Australia by sea after 25 July 2011.heTregime was established
pursuant to an arrangement between Australia ankhygia entered into on
25 July 2011 ("the Arrangement”). Under the Arramgnt, assessment of the
asylum seekers' claims for protection as refugattsev carried out in Malaysia
by the United Nations High Commissioner for Refigy¢dhe UNHCR"). An
officer of the Department of Immigration and Citiship ("the Department")

6 Migration Act, s 5(1).
7  Migration Act, s 5(1).
8 Migration Act, s 46A(1) and (2).

9  Migration Act, s 46A(7).
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determined, on 7 August 2011, that M70 was liablerémoval from Australia
pursuant to the Arrangemeanhd should be taken to Malaysia. In respect of
M106, an officer of the Department assessed thatotfly impediment to his
removal was the establishment in Malaysia of reteveupport services for
unaccompanied minors pursuant to the ArrangemiBeither plaintiff would go

to Malaysia voluntarily. The proposed removal of0Mand M106 to Malaysia is
to be carried out in purported reliance upon poveersferred by ss 198(2) and
198A(1) of the Migration Act.

Section 198(2) imposes on an officer a duty toaeefrom Australia as
soon as reasonably possible an unlawful non-citiwbo is in detention under
s 189(3)°. As pointed out inPlaintiff M61/2010E v The Commonwealth
s 198(2) permits a person to be detained whilesstp taken to determine
whether the person should be allowed to make ardicagipn for a visa.
Section 198(2) does not in terms condition the powé removal upon
identification of the specific country to which tperson is to be removed.

Section 198A, which was introduced into the MigmatAct by the 2001
Excision Consequential Provisions Act, providesdfishore entry persons to be
taken to specified countries. Section 198A(1) mtes that:

"An officer may take an offshore entry person fréomstralia to a country
in respect of which a declaration is in force unslg@ssection (3)."

Pursuant to s 198A(2) the power to "take" unde®&Al1) includes the power,
within or outside Australia, to place and restraiperson on a vehicle or vessel,
to remove a person from a vehicle or vessel angéosuch force as is necessary
and reasonable. As this Court observedPlaintiff M61, the changes to the
Migration Act effected by the enactment of ss 46Ad al98A reflect "a
legislative intention to adhere to that understagdof Australia's obligations
under the Refugees Convention and the Refugeesddtahat informed other
provisions made by the Act*"

On 25 July 2011 a declaration with respect to Msilawas made by the
Minister purportedly acting under s 198A(3) of tiMigration Act. That
subsection, which is at the centre of these prangedprovides:

10 Migration Act, s 198(2), read with s 193(1)(c).
11 (2010) 85 ALJR 133; 272 ALR 14; [2010] HCA 41.

12 (2010) 85 ALJR 133 at 141 [34]; 272 ALR 14 at 23.
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"The Minister may:
(@) declare in writing that a specified country:

0] provides access, for persons seeking asylumeftective
procedures for assessing their need for protectiod;

(i)  provides protection for persons seeking asyluyending
determination of their refugee status; and

(i)  provides protection to persons who are givefugee status,
pending their voluntary repatriation to their cayraf origin
or resettlement in another country; and

(iv) meets relevant human rights standards in idiog that
protection; and

(b)  inwriting, revoke a declaration made underagaaph (a)."

Of particular significance is s 198A(4) which prdes that:

"An offshore entry person who is being dealt withder this section is
taken not to be ifTmmigration detention”.

According to the Explanatory Memorandum for the P&xcision Consequential
Provisions Bill those words mean that a persorotsim " immigration detention'
... merely because the person is being dealt witeund section 198A%* They
plainly do not and cannot bear that meaning. Tégylicitly exclude a person
who is being dealt with under s 198A from beingrmmigration detention for
any other purposes under the Act.

“Immigration detention" is defined in s5(1) ofethMigration Act.
Relevantly, it means being in the company of, aegtrained by, an officer or
other person directed by the Secretary to accompadyestrain the detainee. It
also means being held by, or on behalf of, an effin a detention centre
established under the Migration Att The term "officer" is defined by reference
to various classes of person including officers tbé Department. The
definition of "officer" is extended by s 198A(5)prfthe purposes of s 198A, to
include a member of the Australian Defence Force.

13 Australia, Senate, Migration Amendment (Excisidom Migration Zone)
(Consequential Provisions) Bill 2001, Explanatorgrivbrandum at [27].

14 Migration Act, s 5(1)(a) and (b)(i) definition &thmmigration detention”.

15 Migration Act, s 5(1).
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It is part of the historical background to s 19t it was enacted shortly
after the announcement of the so-called "Pacifitutgm” by which asylum
seekers on board the MV Tampa in Australian waddiacent to the territory of
Christmas Island, were removed to the Republic afiid®. It is an agreed fact
in these proceedings that on 10 September 200Rrés@dent of the Republic of
Nauru and the then Australian Minister for Defersigned a "Statement of
Principles” in relation to asylum seekers whichvmled the basis for joint
cooperation in humanitarian endeavours relating agylum seekers. On
18 September 2001 the 2001 Excision Consequentialidtons Act was
introduced into the House of Representatives. dme& into force on
27 September 2001. On 2 October 2001, the themstdirfor Immigration made
a declaration under s 198A(3)(a) relating to th@uddic of Nauru. At the time
Nauru was not a party to the Refugee Conventit®iddmestic law did not make
any specific provision relating to persons who ddo¢ classified as refugees or
asylum seekers under international lawhis background was referred to by the
defendants who contended that it informed the coason of s 198A(3)(a)(i)-
(iv) and in particular the question whether a dextlan could be made, under
s 198A(3), solely on the basis of the relevant tgts1administrative practices
and executive undertakings. The Court, howevestrnuaok to the text, context
and purpose of the relevant statutory provisionhe Tnvocation, in 2001, of
s 198A to support a declaration in relation to Republic of Nauru shortly after
an agreement had been entered into between Aastamld Nauru, cannot
determine the construction of the section.

The plaintiffs' applications and their primary cemtions

M70 and M106 commenced these proceedings on 7Wfil1, filing
one application naming themselves and a numbertloér goersons similarly
situated as plaintiffs. They claimed, inter aken injunction and order in the
nature of prohibition restraining the Minister ahé Commonwealth from taking
any steps to remove them from Australia.

On 8 August 2011, Hayne J made an interlocutodeorestraining the
Minister from removing from Australia any of the rpens then named as
plaintiffs until the hearing and determination bkir application to this Court.
The proceedings were amended to constitute sepagBcations made in
respect of M70 and M106 only as plaintiffs The applications were referred, by

16 See generalliRuddock v Vadarli§2001) 110 FCR 491.

17 See s 486B(4) of the Migration Act which prohsbthe joinder of plaintiffs or
applicants or the addition of parties in migratmpoceedings. Its validity in relation
to the constitutional jurisdiction conferred upaistCourt has not been considered.
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order of Hayne J, to the Full Court and proceedeohuthe basis of an agreed
statement of facts. An affidavit sworn by the Mierr was also before the Court.

The common contentions of the plaintiffs are:

1. The only source of power to take them from Aal&rto Malaysia is
s 198A of the Migration Act.

2. That power is conditioned upon the Minister mgka valid declaration
under s 198A(3) of the Migration Act.

3. The declaration made on 25 July 2011 was nailyahade because:

(1) the four criteria set out in s 198A(3)(i)-Jiare jurisdictional facts
which did not exist; or

(i)  alternatively, they are facts of which theiridter had to be
satisfied before making a declaration and he wdssacsatisfied
because he misconstrued the criteria.

4. The exercise of the discretionary power contelres 198A(1) miscarried
in relation to M70 and, unless restrained, will caigy with respect to
M106 because:

(1) it was or would be unlawfully fettered by msterial direction
dated 25 July 2011 to all officers exercising {haiver; and

(i)  the decision-maker failed or would have éallto consider the
individual circumstances of M70 in relation to Hiability for
prosecution in Malaysia for an offence against Msian
immigration law.

It was also submitted, on behalf of M106, that Mmister's statutory
responsibilities as his guardian pursuant to s h@fmmigration (Guardianship
of Children) Act1946 (Cth) ("the IGOC Act") required that he calesi the
exercise of his powers under ss 46A and 195A ofMigration Act to allow
M106 to apply for a visa. Moreover, his consentwnting was required
pursuant to s 6A of the IGOC Act before M106 coldd removed from
Australia.

Before considering these contentions, it is newgsgo review the
establishment of the Arrangement, the basis upoichmie Minister made his
declaration and the determinations made by offioéthe Department relating to
the removal of M70 and M106 to Malaysia.
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The Arrangement

On 7 May 2011, the Prime Ministers of Australial dalaysia released a
joint statement. They announced their commitmenemter into a bilateral
arrangement in the form of a cooperative transfee@ment that would see up to
800 asylum seekers arriving by sea in Australiaasierred to Malaysia for
assessment of their claims to be refugees. Inamgdh "Australia [would]
expand its humanitarian program and take on a @reburden-sharing
responsibility for resettling refugees currentlgiding in Malaysia.*®* Australia
committed to resettling, over a period of four wea,000 refugees then residing
in Malaysia. Senior officials of the two governnenvere asked to finalise a
Memorandum of Understanding to set out detailedreygments. Both countries
were said to be working closely with the UNHCR atiee International
Organization for Migration "to operationalise theamgement.”

On 12 May 2011 the Minister wrote to the Secret@irghe Department
referring to the announcement. He said:

"Flowing from that announcement, | am formally editing you
that, until further notice, no processing of anylas claims is to occur in
relation to offshore entry persons who are intei@gr arrive directly in
Australia after 7 May 2011. | do not wish to ca®si exercising any of
my powers under thBligration Act 1958to give such individuals access
to visas, in particular my powers pursuant to ecti6A or section 195A.

It is my expectation that such individuals will keken to
Christmas Island and removed from Australia as sasnreasonably
practicable. In practice, this will involve indduals being removed to
Malaysia or another country with which transfer @rocessing
arrangements are agreed, with any asylum claimsgb&ssessed in that
other country."

On 20 May 2011, the Minister received a submis¢iom an officer of
the Department recommending that, as a matter wfne the Department use
the removal power under s 198(2) of the Migraticst £o remove, to a transfer
country, offshore entry persons who arrive irregylaby sea. That
recommendation was agreed to by the Minister. dfheer also submitted to the
Minister that there was merit in making a declamatunder s 198A(3). Such a
declaration, it was said, "would symbolise governtmeonfidence that the
transfer arrangements are protection-sensitivenaang ameliorate some potential
public criticism that it is not so.” It was saltat the Minister's consideration of
proposed declarations under s 198A(3) would be lsougseparate submissions

18 Joint Press Statement of Australia and MalaysMay 2011.
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as transfer arrangements were finalised. The sdiom contemplated the
possibility that there might be a number of dedlars each relating to a
different country.

The Arrangement, foreshadowed in the Joint Prés®i@ent of Australia
and Malaysia of 7 May 2011, was entered into od@$ 2011 and signed by the
Minister and the Malaysian Minister of Home AffairsKey elements of the
Arrangement, in so far as it applies to persornsetéransferred from Australia to
Malaysia, are as follows:

1. Australia will transfer certain persons seekimigrnational protection to
Malaysia for refugee status determination

2. The transferees to be transferred to Malaysiabeithose persons who,
after the date of signing of the Arrangement, hiaaeelled irregularly by
sea to Australia or have been intercepted at se@uByralian authorities.
They will be persons who:

(1) the government of Australia determines sholbdd transferred to
Malaysia;

(i)  under Australian law, may be transferredatdeclared country for
processing or taken to a place outside Australiseoroved from
Australia; and

(i)  the Government of Malaysia provides consantl approval for the

transfef®.

3. Where a transferee is determined to be a refugeer she will be referred
to resettlement countries pursuant to the UNHCRtsnal processes and
criteria”,

4. The Government of Malaysia will accept up toagreed maximum of
800 transfereé&

19 Arrangement, cl 1.2.
20 Arrangement, cl 4.1(a).
21 Arrangement, cl 6.

22 Arrangement, cl 7.1.
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Transferees will be treated "with dignity angpect and in accordance
with human rights standard&."

Special procedures will be developed and agtedxy the participants to
deal vg}h the special needs of vulnerable casdsdimgy unaccompanied
minors.

Australia will meet all costs arising under #eangement in relation to,
inter alig>:

the health and welfare (including education of enighildren) of
transferees in accordance with the UNHCR's modeaksistance in
Malaysia;

additional costs related to meeting special welfareeds of
transferees;

costs for registration of transferees and for rthhefugee status
determination (and any appeal in relation to tleednination) and
assessment of other protection obligations; and

costs related to the resettlement in a third aguat transferees
determined to be in need of international protectiat are not met
by the third country.

Australia will put in place an "appropriate @&eening assessment
mechanism in accordance with international starslbedore a transfer is
effected.

Malaysia will provide transferees with the ogpaity to have their
asylum claims considered by the UNHCR and will pexst the principle
of non-refoulement?

Malaysia will facilitate the transferees' laijfuesence during any period
that their claims to protection are being considesed, where they are

23

24

25

26

27

Arrangement, cl 8.1.
Arrangement, cl 8.2.
Arrangement, cl 9.1.
Arrangement, cl 9.3.

Arrangement, cl 10.2(a).
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determined to be in need of protection, during pegod while they wait
to be resettled.

While in Malaysia, transferees will enjoy stardk of treatment consistent
with those set out in the Operational GuidelineStupport Transfers and
Resettlement to Malaysia ("the Operational Guidsih contained in
Annex A to the Arrangemefit

If a transferee is found not to be a refugesk does not agree to return to
his or her country of origin voluntarily, forced tuens might be
necessary. Australia will assist Malaysia as may be agreeéhacilitate
the return of transferegs

In relation to any proposed forced return, @@vernment of Malaysia
will provide the Government of Australia with anpmwtunity to consider
the broader claims of any transferee to protectioder other relevant
human rights conventions. Should such claims b@abéshed, the
Government of Australia will make suitable altermatarrangements for
the removal of the transferee from Malaysia

Operations under the Arrangement will be cdraet "in accordance with
the domestic laws, rules, regulations and natigadicies from time to
time in force in each country and in accordancehwhustralia and
Malaysia's] respective obligations under internaidaw.'®

The Arrangement represents a "record of [Alatrand Malaysia's]
intentions and political commitments"” but is notbi® "legally binding on
[Australia and Malaysia]**

28
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Arrangement, cl 10.3(a).
Arrangement, cl 10.4(a).
Arrangement, cl 11.1(b).
Arrangement, cl 11.1(c).
Arrangement, cl 11.2.
Arrangement, cl 12.1.

Arrangement, cl 16.
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16. The Arrangement is in effect for a period ofifgears from the date of
signature by Australia and MalayS$ia

The Operational Guidelines covered, inter alig, titansfer process from
Australia to Malaysia, post-arrival arrangementstfansferees in Malaysia, the
situation of transferees during their temporary staMalaysia, the resettlement
of refugees from Malaysia to Australia and the trwf reference and
membership of a proposed joint committee and arsadycommittee.

The making of the declaration under s 198A(3)

On 22 July 2011, three days before the Arrangemes executed, the
Minister received a submission from an officer dfe t Department (“the
Submission™), which included the following recomrdahons:

"1l. agree ... that the Department will effect theydtd remove an
unlawful non-citizen under s 198(2) of thMegration Act 1958(the
Act) by exercising the power in s 198A(1) of thetAc transfer
offshore entry persons from Australia to a thirdmiy;

2. agree, on the basis of the material in this ssfion, that Malaysia
meets the criteria set out in subsection 198A(3hefAct;

3. sign the instrument of declaration_at Attachmi@rdéo as to make
Malaysia a declared country for the purposes ofi@@d98A of
the Act".

The Minister was told in the Submission that, befimaking a declaration
under s 198A(3) in respect of Malaysia, he shoalisg/ himself that Malaysia
met the criteria set out in that subsection. Thleniission stated:

"7. The information you could use to satisfy ysmlf of these
matters could come from a range of sources inctudigreements or
undertakings between the Governments of AustralchMalaysia, advice
from the Department of Foreign Affairs and TradeFATY), and
consultation with the United Nations High Commissp for Refugees
(UNHCR)."

The Submission referred to three matters releatite statutory criteria:

The Arrangement according to the Submission, the Department was

"satisfied” that the protections afforded to trameés under the
Arrangement and the Operational Guidelines mettheriaof which the

35 Arrangement, cl 19.
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Minister was required to be satisfied before makandeclaration under
s 198A(3). Malaysia, it was said, had made "arcbeenmitment” under
the Arrangement:

“that transferred persons will be provided with esx to effective
procedures for assessing their need for prote¢ttmough the UNHCR)
(clause 10); that they will be provided with prdtec pending
determination of their refugee status (clause a@g that they will be
treated with dignity and respect and in accordawdld human rights
standards (clause 8)."

Malaysia was also said to have made a "commithent'respect the
principle of non-refoulment (clause 10)."

Advice from the Department of Foreign Affairs amdde ("DFAT") — the

Minister was referred to an assessment providedMm&T which was said
to support the proposition that Malaysia is a coumthich the Minister
could be satisfied met the criteria under s 198A(3he DFAT

assessment”).

Consultation with the UNHCR the UNHCR indicated, by a covering
note and aide memoire of 19 July 2011, that it ssedthe final draft of
the Arrangement and Operational Guidelines as "alaek'. The UNHCR
would continue to engage with both countries imgpng the Arrangement
into effect, albeit its support was conditional tie Arrangement being
implemented with full respect for human rights slamls and the UNHCR
being satisfied with Australia's approach to pesm$fer assessments, on
which the UNHCR was expected to provide detailetiment.

The Submission continued:

"13. Based on the information above, we think ibpen to you to
be satisfied that Malaysia meets the criteria setims 198A of the Act.
Accordingly, we recommend you sign the proposedirunsent of
declaration at Attachment,Rleclaring Malaysia under s 198A(3) of the
Act."

On 25 July 2011, the Minister made a declaratiorelation to Malaysia

under s 198A(3) of the Migration Act. On the satlag he issued a direction to
the Secretary of the Departmeinigluding the following:

"Until further notice, no processing of any asylutaims is to
occur in relation to offshore entry persons who iatercepted or who
arrive directly in Australia after 25 July 2011.dd not wish to consider
exercising any of my powers under thiggration Act 1958to give such
individuals access to visas, in particular my pasmander s46A or s195A.
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It is my expectation that such individuals will ta&en to Christmas Island

and removed to Malaysia in accordance with the #geanent, with any
asylum claims being assessed in that country."

The directions superseded those contained in ttes t&f 12 May 201%.

The DFAT assessment

The DFAT assessment was organised under headafigsting each of
the criteria in s 198A(3) of the Migration Act. mhade the following salient
points:

Malaysia is not a party to the Refugee Convenaod does not itself
grant refugee status or asylum or have in placal lpgotections for
persons seeking asylum.

Malaysian authorities nevertheless "generally eoate with the
UNHCR".

There are, according to the UNHCR, "credible @ations that forcible
deportations of asylum seekers and refugees hagd@a mid-2009.™

A number of "fundamental liberties" are containiedthe Malaysian
Federal Constitution and the Malaysian Human Rigbésnmission is
active in fulfilling its mandate with respect too#e rights, including
inquiries about complaints.

lllegal immigrants in Malaysia are liable to imngwhment and/or a fine
and caning of not more than six strokes.

Access to health care is provided to refugees wdids issued by the
UNHCR at a discounted rate available to foreigneiewever, the costs
are generally beyond the means of refugees.

Lack of official status has impeded access byge#s to sustainable
livelihoods or formal education.

Credible allegations have been made regardingemaate standards in
immigration detention centres.

36 The Commonwealth submitted, in answer to a goedtiom the Court, that the
direction of 25 July 2011 did not constitute a dii@n for the purposes of s 499 of
the Migration Act. Such a direction would needhtave been laid before each
House of the Parliament: Migration Act, s 499(3).
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Malaysia is not a party to the International Casron Civil and Political
Rights or the International Covenant on Economugi& and Cultural
Rights. Itis a party to the Convention on thentihation of All Forms of
Discrimination Against Women, the Convention on Rights of Persons
with Disabilities and the Convention on the Rigbtshe Child.

The Minister's affidavit

alia:

The Minister swore an affidavit on 14 August 20d vhich he said, inter

The signing of the Arrangement followed intensnegotiations between
Australia and Malaysia in which the Minister wasgmally involved.

The Minister formed an "understanding” from hisieersations with the
Malaysian Minister of Home Affairs and other Malays officials that the

Malaysian Government "was keen to improve its tmesit of refugees
and asylum seekers." The Minister consideredtthise a "clear theme of
the discussions." He said:

"I formed a clear belief from these discussionst tttee Malaysian

government had made a significant conceptual ghifts thinking about

how it wanted to treat refugees and asylum seekedshad begun the
process of improving the protections offered tohspersons. It was also
clear to me that the Malaysian government was ambtic about using
the transfer of 800 persons under the proposeageraent as a kind of
'pilot' for their new approach to the treatment adylum seekers
generally."

Malaysia was "actively considering” allowing wartights for all asylum
seekers. The Minister referred to a statement nigdéhe Malaysian
Minister of Home Affairs at the announcement of thigning of the
Arrangement on 25 July 2011.

The Minister said that in making the declaratian liad regard to the
Submission. He said:

"In making the Declaration, | understood that éaed to consider
whether Malaysia met the criteria set out in sutisecl98A(3) of the
Migration Act1958 generally, and not only whether the particplrsons
transferred under the agreement would receiveneatt in accordance
with those criteria.”

The Minister said he took into account the matenighe Submission and,
in particular, the DFAT assessment, which reasstiiedthat Malaysia
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"did provide basic support and protection to asylseekers." He also
took into account his own knowledge of Malaysia@mmitment to

improving its processes for dealing with asylum keee and his
knowledge of the conceptual shift within Malaysmits thinking about
how it wanted to treat refugees, its desire to tse transfer of
800 persons as a "pilot" for its new arrangemaearisd, its consideration of
allowing work rights for all asylum seekers.

The Minister said that he relied upon the Arrangetrand the Operational
Guidelines "as supporting the view | had formedt tMalaysia was
committed to a new approach to dealing with refsgeeHe considered
the willingness of the Malaysian Government to entato the
Arrangement to be an indication of the seriousoé#s commitment.

Thelmmigration Actl959 (Malaysia) and the Exemption Order

It is an agreed fact that Malaysia does not resegiihe status of refugees
in domestic law. Thelmmigration Act 1959 (Malaysia) (“the Malaysian
Immigration Act") does not contain any provisions grotections relating to
persons who, under Australian or international lamguld be classified as
refugees or asylum seekers. Section 6 of the Amtigees that no person other
than a citizen shall enter Malaysia unless in pesisa of a valid entry permit or
a valid pass, or exempted from the operation ofséetion by an order made
under s 55. Any contravention of s 6 is an offeacd a person is liable, on
conviction, to a fine, imprisonment for a term moiceeding five years or both,
and liable to whipping of not more than six strokes

Prohibited immigrants are defined in s 8 of the #cinclude any person
who, in the opinion of the Director General, is amiber of a prohibited class
and is not a citizeh The prohibited classes inclide

"any person whose entry into Malaysia is, or attthee of his entry was,
unlawful under this or any other written law foettime being in force".

37 Malaysian Immigration Act, s 6(3).
38 Malaysian Immigration Act, s 8(1)(a).

39 Malaysian Immigration Act, s 8(3)(h).
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They also includ®:

"any person who is unable to show that he has tkans to support
himself and his dependants (if any) or that he dhefnite employment
awaiting him, or who is likely to become a pauperaocharge on the
public”.

An exemption order may be made under s55(1) ef Act which
provides:

"Notwithstanding anything contained in this ActetiMinister may by
order exempt any person or class of persons, eidiEolutely or
conditionally, from all or any of the provisions thiis Act and may in any
such order provide for any presumptions necessaoyder to give effect
thereto."

On 5 August 2011, an order was made by the reledaltysian Minister
exempting from the requirements of s 6 of the Msiay Immigration Act
persons entering Malaysia through the Arrangement @located with serial
numbers issued by the Department of ImmigrationViailaysia to each such
person. The exemption was to become void if arthefisted persons:

(@) had been registered as a "refugee” by the UNHCR
(b)  had been arranged to be repatriated to histopaohorigin;

(c) was found to be involved in any criminal aittes or had been charged in
any court in Malaysia;

(d) was found to be involved in any activity comyréo Malaysian law; and

(e) had been listed as a prohibited immigrant ursd@{l) of the Malaysian
Immigration Act".

The subject matter of the conditions does not teadipport the view that they
are to be read cumulatively. It is difficult toeskow pars (a) and (b) could stand
together, or for that matter, pars (c) and (d).

It is an agreed fact that the plaintiffs will bebgect to Malaysian law,
including offences under Malaysian law for illegaitry to and exit from the
country, subject to the effect, if any, of the terof the exemption. There is

40 Malaysian Immigration Act, s 8(3)(a).

41 Exemption order, cl 4.1.
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nothing on the face of the exemption order to miotee plaintiffs from being

charged and prosecuted in a Malaysian court fooféance against s 6 of the
Malaysian Immigration Act associated with their rgninto Malaysia on their

way to Indonesia. On the assumption that the wagidirriteria in the exemption

order are to be read disjunctively, the laying afharge would itself appear to
vitiate the exemption order and raise the quesiwether the person charged
would be liable to classification as a prohibit@dmigrant. So too would the
listing of a person as a prohibited immigrant oncamt of his or her destitution.
To raise these questions is not to express a ctdedlwiew on matters of
Malaysian law or administrative practice. It idfgient to observe that there
was not, in the material before the Minister, enicke of any legal protection
against such eventualities in relation to the pitignor other "offshore entry

persons".

Plaintiffs M70 and M106 — post-arrival detentiondapre-removal assessment
procedures

Upon the arrival of M70 and M106 in Australianri@ry, an immigration
detention operations officer read to them and estlzergroup statement and
detcafizned them under s 189(3) of the Migration Actthe group statement it was
said™:

"If you are a child, | am satisfied that in alr@imstances your
detention is a measure of last resort. In accaslamnith Australian
Government policy, you will be detained in altemataccommodation,
not a detention centre."

A pre-removal assessment was completed in regped70 on 4 August
2011. The assessment was carried out by a depadhadficer by reference to a
number of departmental documents. These includeapg of the Arrangement
and the Operational Guidelines annexed to it, audichents entitled Operational
Guidelines — Pre-removal Assessment Process forsiiges to a Third Country
for Processing ("the Pre-removal Assessment Guiegl), Onshore Protection
Interim Procedures Advice on Assessing Internatio@bligations and
Protection/non-refoulement Guidance for Pre-Remo&asessment Officers.
The assessing officer also had a record of a Baodatl Personal Circumstances
interview with M70 and a Fitness to Travel AssessnG@uestionnaire.

The Pre-removal Assessment Guidelines were topipéea to offshore
entry persons to be transferred to a third coufdryprocessing, consistent with
the Minister's direction of 25 July 2011. The dment stated that there would
be no broad exemption from transfer for definedugsy but also said:

42 See Migration Act, s 4AA(1).
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"However, an assessment of individual circumstanaésoe undertaken
to ensure both fitness to travel and complianceh wiustralia's
international obligations prior to a person's realdrom Australia."

The purposes of the pre-removal assessment wiereodae to:

identify protection claims — this was a referengeprotection claims in

relation to the country to which the person wadaotaken; in this case
Malaysia. There was no process for assessmenttha&r grotection

claims;

identify vulnerabilities and heightened risks iglation to all potential
transferees but particularly in relation to unacpamed children; and

confirm fitness to travel.

There was also provision in relation to unaccomgaminors for an assessment
of the best interests of the child. The assessneate to be provided to "Pre-
Removal Assessment Team Leaders" who would makeobribe following
recommendations:

1. There are no impediments to removal.

2. There are impediments to immediate removal buotaval can proceed
subject to relevant actions being undertaken po@emoval in the future.

3. There are longer term impediments to removal.

The intended disposition of the last category aEpes was not apparent. There
was also provision for management of people nobked to a third country with
the observation that "[o]ptions for dealing witledle cases are being finalised."

The document entitled "Protection/non-refouleméntidance for Pre-
Removal Assessment Officers" directed officers tthety were not to assess
whether the person was a refugee under Art 1A ®fRafugee Convention. The
assessment was essentially as to whether the gdumtihis case Malaysia) was
a "safe third country”. That may be taken as aregfce to a safe third country in
relation to the persoclaiming asylum. Officers were referred to the Galiof
the European Union Council Directive on Minimum r&tards on Procedures in
Member States for granting and withdrawing Refug§estus. The officers were
also given advice in the document, based on timesterf the Arrangement, that:

"The Malaysian Government has made a clear comgnitrthat
Transferees will be in Malaysia lawfully and wilbinbe considered illegal
immigrants as they will have entered Malaysia ldlyfu
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Pre-removal assessment of M70

M70 claims to have a well-founded fear of persecuin Malaysia on
account of his religion. However, no such clainswacorded in his pre-removal
assessment. The officer conducting the pre-remasséssment found that his
removal to Malaysia would not breach Australia'si-nefoulement obligations.
The officer referred to M70's Shi'a religion anfieareviewing the position with
respect to Shi‘a Muslims in Malaysia, found nothioguggest that M70 "would
be more at risk of harm than any other Shi'a Mugfirivalaysia." On that basis
the officer found "there [was] not a real risk tligt70 would] be detained or
prosecuted because he is a practising Shi'a Muslimee were removed to
Malaysia." The assessing officer found that "theaAgement between Australia
and Malaysia contains provisions that will proviti#/0] with a sufficient level
of support in Malaysia and ensure that he is tceatigh dignity and respect, in
accordance with human rights standards."

Pre-removal assessment of M106

In his interview with the assessing officer, M1®ressed concern about
his status as a minor and his belief that refugeeMlalaysia were not well
treated. Nevertheless, the assessing officer foilmad M106's removal to
Malaysia would not breach Australia's non-refoulamebligations. He found
that, having regard to the Arrangement, M106 wdaddreated with dignity and
respect and in accordance with human rights stdsdaAs an unaccompanied
minor he would be monitored by the UNHCR ChildrenRask Team. The
officer was satisfied that the Arrangement cont@in@ovisions that would
provide M106 with a sufficient level of support dhg the transit period and once
he had settled in Malaysia. Nevertheless, the mewendation of the pre-
removal assessment team leader was that:

“[T]here are impediment(s) to immediate removalvleer removal can
proceed subject to the relevant actions being takken prior to removal,
as outlined above."

The "relevant actions" referred to the requirem#rdt support services for
unaccompanied minors should be in place pursuatitetArrangement prior to
removal to Malaysia.

Sections 198 — leqgislative history

It was submitted for the plaintiffs that the onlgource of the
Commonwealth's power to remove them to Malaysiadesved from s 198A(1)
of the Migration Act. The Commonwealth, on theesthand, contended that it
could act under s 198(2) of the Migration Act. T@eurt was referred to the
legislative history of those provisions.
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Section 54ZF of the Migration Act, now numbereti98, was part of a
suite of amendments introduced into the Act byNhgration Reform ActLl992
(Cth) ("the 1992 Act"). The 1992 Act created thesavas the authority under
which a non-citizen could enter Australia. It poed for classes of visa to
replace the entry permit syst&m It introduced a particular class of temporary
visas to be known as "protection visds"A criterion for the grant of such a visa,
now embodied in s 36(2)(a) of the Migration Act,sha

“that the applicant for the visa is a non-citizen Australia to whom
Australia has protection obligations under the Re@s Convention as
amended by the Refugees Protocol.”

The designation "temporary" qualifying the class mftection visas was
removed in 1994,

The 1992 Act also introduced a regime for the na#émny detention and
removal of unlawful non-citizes Today the detention regime is found in
Div 7 of Pt 2 of the Migration Act comprising ss8& 197AG. The precursor
of s 189, as enacted by the 1992 Act, was s 54\Wosmg on officers a duty to
detain unlawful non-citizens. Section 54ZD(1) pded, as does s 196(1) today,
that an unlawful non-citizen detained under s 54Wétbe kept in immigration
detention until he or she is removed from Australer ss 54ZF or 54ZG, or
deported or granted a visa. The removal regiméoumd in Div 8 which
comprises ss 198 to 199. Section 54ZF(2) imposedtg upon an officer to
remove, as soon as reasonably practicable, an fullawan-citizen who had been
refused immigration clearance and either had natereavalid application for a
substantive visa or had made such an applicatiorchwhad been finally
determined. From its introduction in 1992, theesuk in which s 198(2) now
takes its placéinked the removal of unlawful non-citizens to ¥isa application
process, including applications for protection gisa

In its application to unlawful non-citizens claimgi protection as refugees,
the mandatory detention and removal scheme thereéwolves, as counsel for

43 1992 Act, s 10 enacting subdiv A of Div 2 of Pt 2
44 1992 Act, s 10 enacting s 26B.

45 1992 Act, s 10 enacting s 26B.

46 Migration Legislation Amendment At®94 (Cth), s 9.

47 By the insertion of a new Div 4C in Pt 2 of thegk&tion Act comprising ss 54V-
54ZE relating to mandatory detention and a new &Iy comprising ss 54ZF-
547G relating to the removal of unlawful non-citize 1992 Act, s 13.
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the plaintiffs put it, around processing their olaithrough the visa system and
removing those who are unsuccessful. The asses@helaims for protection
under the Refugee Convention and the grant of giotevisas occur in a regime
in which detention is mandatory. In this aspect it4§ operation the
characterisation of the scheme is reflected indhservation of the Court in
Plaintiff M61%:

"[T]he Migration Actproceeds, in important respects, from the ass@mpti
that Australia has protection obligations to indivals. Consistent with
that assumption, the text and structure of the pkoteed on the footing
that the Act provides power to respond to Austliaternational
obligations by granting a protection visa in anrappiate case and by not
returning that person, directly or indirectly, tacauntry where he or she
has a well-founded fear of persecution for a Cotigarreason."

Safe third country provisions

Amendments to the Migration Act facilitating themoval of asylum
seekers to safe third countries in order to compiyh Australia’'s non-
refoulement obligations were referred to by theeddants. They were relied
upon to link the power conferred by s 198A to tlosver conferred by s 198(2).
Subdivision Al of Div 3 of Pt 2 of the Migration Acoriginally entitled "Certain
non-citizens unable to apply for certain visas",wnentitled "Safe third
countries®, was enacted by thiligration Legislation Amendment Act (No 4)
1994 (Cth). The subdivision envisages agreemegtisden Australia and other
countries relating to persons seeking asylum. hénlight of such an agreement
the Minister can prescribe a country as a safe thauntry®. A person with a
right to enter and reside in that country canndidisaapply for a protection
visa® unless the Minister determines in the public iesérto allow such an
application®>. As the defendants submitted, the effect of tlegime is that,
where it applies, a person cannot insist that daion protection be assessed by
Australia, whether or not that person is a refugédin the meaning of the
Refugee Convention. Such a person, if detainednagnlawful non-citizen, is

48 (2010) 85 ALJR 133 at 139-140 [27]; 272 ALR 124t
49 Migration Act, subdiv Al, Div 3 of Pt 2.

50 Migration Act, s 91D.

51 Migration Act, ss 91C(1)(b)(ii) and 91E.

52 Migration Act, s 91F(1).
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liable to removal under s 198(7) of the Act subjiecthe conditions set out in
that subsectiohi.

TheBorder Protection Legislation Amendment A€9Q9 (Cth) ("the 1999
Act") made amendments to the Migration Act "to @etvforum shopping®. In
a Sgéoplementary Explanatory Memorandum to theiBilpurpose was explained
thus™:

"These amendments will ensure that persons whmatienals of more
than one country, or who have a right to enter eggide in another
country where they will be protected, have an ali@n to avalil
themselves of the protection of that other couhtry.

Section 36 of the Migration Act, which sets out ttrieria for the grant of

protection visas, was amended by the 1999 Act whatded sub-ss (3) to (7) to
give effect to that purpose. Broadly speaking,easpn in the circumstances
described in the Supplementary Explanatory Memarandvould not be a

person to whom Australia was taken to have prairabbligations and therefore
would not be a person satisfying a necessary iitd¢or the grant of a protection
visa under s 36(2) of the Migration Act.

The 1999 Act also enacted ss 91M to 91Q underigisimh AK headed
"Non-citizens with access to protection from thixmlintries®. By s 91P, a non-
citizen to whom the subdivision applies is unableriake a valid application for
a protection visa while he or she remains in thgration zone. The subdivision
applies, by operation of s 91N(2), to a non-citindr has a right to re-enter and
reside in a country in which the non-citizen hasded for a continuous period
of at least seven days and in respect of whichciadsion by the Minister is in
effect under s 91N(3). The criteria for a declarat under s 91N(3)
foreshadowed the criteria in s 198A(3). An unlawhon-citizen to whom
subdiv AK applies, who is a detainee, must alsoré@moved "as soon as
reasonably practicable” pursuant to s 198(9) unbesgin conditions are met,
one of which may be that the person has made @ a&pplication for a visa.

Subdivisions Al and AK do not in the end bear ugba operation of
s 198A or its relationship to s 198(2). Those suibins are concerned with

53 Migration Act, s 91A.
54 1999 Act, s 3, Sched 1, Pt 6.

55 Australia, Senate, Border Protection Legislatickmendment Bill 1999,
Supplementary Explanatory Memorandum at [2].

56 1999 Act, s 3, Sched 1, item 67.
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circumstances in which a safe third country canidamtified for a particular
asylum seeker. This identification necessarilylugs assessment of the asylum
seeker's claims notwithstanding that he or sheataralidly apply for a visa.

The relationship between ss 198(2) and 198A(1)

The changes made by the 2001 Excision Act and20@l Excision
Consequential Provisions Act, the latter Act emacs 198A, have already been
described. As this Court said Rfaintiff M61°";

“[T]he changes to the Migration Act that were watk®y inserting s 46A
and, in consequence, inserting s 198A, are to le@ s reflecting a
legislative intention to adhere to that understagdiof Australia's

obligations under the Refugees Convention and gfadees Protocol that
informed other provisions made by the Act."

It was submitted for the defendants that s 198Alcde construed as
limiting the power conferred by s 198(2) only iftboprovisions are properly
characterised as conferring "the same power". Gdmstructional principle
thereby invoked was discussedAnthony Hordern & Sons Ltd v Amalgamated
Clothing and Allied Trades Union of Austraffa In that case, Gavan Duffy CJ
and Dixon J saft:

"When the Legislature explicitly gives a power byarticular provision
which prescribes the mode in which it shall be esed and the
conditions and restrictions which must be observédexcludes the
operation of general expressions in the same m&nt which might
otherwise have been relied upon for the same pbwer.

57 (2010) 85 ALJR 133 at 141 [34]; 272 ALR 14 at 23.
58 (1932) 47 CLR 1; [1932] HCA 9.

59 (1932) 47 CLR 1 at 7. See alBov Wallis; Ex parte Employers' Association of
Wool Selling Broker$1949) 78 CLR 529 at 550-551 per Dixon J; [194€)A430;
Leon Fink Holdings Pty Ltd v Australian Film Comgia1(1979) 141 CLR 672 at
678 per Mason J; [1979] HCA 26.
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That decision and subsequent authorities were deresi in Minister for
Immigration and Multicultural and Indigenous Affaiv Nystrorff. Gummow
and Hayne JJ observed in that éase

"Anthony Hordernand the subsequent authorities have employed
different terms to identify the relevant generahpiple of construction.
These have included whether the two powers arés#ime power', or are
with respect to the same subject matter, or whethergeneral power
encroaches upon the subject matter exhaustivelgrged by the special
power. However, what the cases reveal is thatustrbe possible to say
that the statute in question confers only one powetake the relevant
action, necessitating the confinement of the geineraf another
apparently applicable power by reference to th&ictisns in the former
power." (footnotes omitted)

This approach has beeescribed as one of "obvious good seffselt reflects a
principle of wide application embodied in what Rearand Geddes call the
"difficult-to-translate maxim®, expressum facit cessatacitum Like all such
principles, however, it must be applied subjecthi particular text, context and
purpose of the statute to be construed.

The defendants pointed to the differences betwikencircumstancem
which the powers conferred by ss 198 and 198A attieepersons to whom they
apply and the places in respect of which they mayi$ed. Those differences,
they argued, demonstrated that ss 198A and 19&2ne sources of power to
remove offshore entry persons, albeit theywe similar practical consequences.
Section 198(2), they submitted, requires that dshofe entry person, detained
under s 189(3), be removed from Australia as s@reasonably practicable if
no investigation or assessment for the purposes 48A or s 195A is being
undertaken. "Taking" an offshore entry person fréwmstralia pursuant to
s 198A(1) amounts to "removing" that person fronst#alia so as to satisfy the
requirements of s 198(2).

The plaintiffs contended that the 2001 Excisiorn &ud the 2001 Excision
Consequential Provisions Act introduced a new sydta dealing with offshore

60 (2006) 228 CLR 566 at 589 [59] per Gummow andn¢ajd, see also at 571-572
[2] per Gleeson CJ, 612 [149] per Heydon and Crerdda[2006] HCA 50.

61 (2006) 228 CLR 566 at 589 [59].

62 Pearce and GeddeStatutory Interpretation in Australja7th ed (2011) at
145 [4.34].

63 Statutory Interpretation in Australj&th ed (2011) at 144 [4.34].
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entry persons. They argued that the new systeen specific mechanism by
which Australia seeks to meet its internationaligdilons to offshore entry
persons whose claims are not to be consideredsrcauntry. It differs from the
mechanism of mandatory detention and removal usd&8. "Offshore entry
persons” who are dealt with under s 198A will natvén their claims to be
refugees assessed in Australia but can be takemdther country where their
claims will be assessed. Section 198A, it was siibdy is therefore not
dependent upon or connected to s 198(2). Nor ciubgd connected to s 196
which requires "unlawful non-citizens" detained and 189 to be kept in
immigration detention until removed from Austrakiender ss 198 or 199 or
deported or granted a visa.

The plaintiffs pointed to s 198A(4) and the cessatof immigration
detention in relation to a person being dealt witider s 198A. They submitted
that s 198A(4) is enlivened upon a decision bealgn to consider an offshore
entry person for removal from Australia under sA@§. Although such a
person is not in immigration detention as definedsi5(1), he or she can be
detained as an incident of the power to take hirhesrto another country. The
existence of that incidental power is indicatedhmry specific but non-exhaustive
coercive powers conferred by s 198A(2). The cessatf immigration detention
for persons being dealt with under s 198A(1) isststent with the discretionary
character of their detention as "offshore entryspes” under s 189(3).

The plaintiffs' submissions should be acceptetie $cheme of the 2001
Excision Act and the 2001 Excision ConsequentiavRions Act is clear. An
offshore entry person, claiming to be a refugeal datained under s 189(3),
cannot be taken from Australia other thmrsuant to s 198A unless that person’
claim for protectionis assessed within Australia. Absent the possibibif
removal to a declared country, the person cannotebgved from Australia
before there has been an assessment of his oldwer to be a refugee. If the
person isfound to be a refugee, then removal under s 198(R)necessarily
have to accord with Australia's non-refoulementigaiilon. If the person is
found not to be a refugee, then removal to hisesrdountry of origin is open, or
removal to some other country willing to accept pleeson.

(7]

Absent any assessment of their claims for praiechs refugeesthe
plaintiffs can only be taken to Malaysia pursuanstL98A and only if there has
been a valid declaration made in relation to Malysder s 198A(3).

The declaration criteria — jurisdictional factsjanisdictional tasks?

The Solicitor-General for the Commonwealth subsditbn behalf of the
defendants that in making a declaration under #(®8a) the Minister is
required to form, in good faith, an evaluative jodmt that what he declares is
true. He would not have exercised the power ifilb@ misunderstood the matters
set out in sub-pars (i)-(iv) and thereby askedwiiheng question in forming his
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judgment. The plaintiffs' counsel contended, hosvethat the matters which are
the subject of the declaration under s 198A(3)jansdictional facts. If any of
the facts did not exist when the Minister made deslaration, the declaration
would have been beyond power. Counseinted to a number of features of
s 198A to support that submission, including tHewng:

The absence of any reference to ministerial saigfn or opinion in
s 198A.

The use of the word "declare" as an indicatiort ®arliament intended
the content of the declaration to be true as aemaftobjective fact.

The evident purpose of s 198A, which is to endhlstralia's obligations
under the Refugee Convention to be fulfilled byhausing the taking of a
person to a country where that person's claimspfotection under the
Convention will be assessed and where that perstih be given
protection during that process, and afterwardsuhfl to be a refugee.

The nature of the task committed to the Ministeder s 198A(3) which, it

was said, is amenable to judicial review. Thisrsigision depended upon
the contention, considered below, that s 198A(guires the Minister to

make a determination about the legal protectiofma@dd by a country to

a person claiming refugee status. On this assompii was submitted

that the relevant foreign law is simply a fact ® jroved and there is
nothing about that task which a court is unsuiteckview.

The fundamental rights of persons who are liallebé taken under
s 198A(1) are at stake and are to be balancedsigay inconvenience or
other factor suggesting that the matters in s 198Af are not
jurisdictional facts.

The term "jurisdictional fact" applied to the esise of a statutory power
is often used to designate a factual criterioristgattion of which is necessary to
enliven the power of a decision-maker to exercideseretion. The criterion may
be "a complex of elemenf§’ When a criterion conditioning the exercise of
statutory power involves assessment and value jedtgnon the part of the
decision-maker, it is difficult to characterise ttrerion as a jurisdictional fact,
the existence or non-existence of which may beewed by a couft. The

64 Enfield City Corporation v Development Assessmami@ission(2000) 199 CLR
135 at 148 [28] per Gleeson CJ, Gummow, Kirby aagr¢ JJ; [2000] HCA 5.

65 Australian Heritage Commission v Mount Isa Mined (1997) 187 CLR 297 at
303-304; [1997] HCA 10.



58

59

French CJ
28.

decision-maker's assessment or evaluation may le¢eament of the criterion or
it may be the criterion itself. Where a power xpressly conditioned upon the
formation of a state of mind by the decision-makerjt an opinion, belief, state
of satisfaction or suspicion, the existence ofgtade of mind itself will constitute
a jurisdictional facf. If by necessary implication the power is coratittd upon
the formation of an opinion or belief on the pafrttte decision-maker then the
existence of that opinion or belief can also beveig as a jurisdictional fact. The
primary submission on the part of the plaintiffep@ver, looked to the existence
of the matters set out in s 198A(3)(a) as conditigrthe Minister's power to
make a declaration.

The question is one of statutory construéion The considerations
advanced by the plaintiffcannot overcome the language of s 198A(3).
Moreover, clear language would be needed to supgbdg primary
characterisation for which they contend. The Muasis empowered under
s 198A(3) to make a declaration, the content ofctvhis defined by that
subsection. Putting to one side the nature angesobthe "protection” referred
to in each of sub-pars (i) to (iv), their languag@icates the need for ministerial
evaluative judgment. As explained belavnsideration of the domestic law of
the proposed receiving country and its binding cameants and obligations
under international law is mandated. That consitlem will necessarily be an
evaluative task. The words "provide", "access'ffetdive procedures" and
"meets relevant human rights standards" all pairthat direction. The function
conferred upon the Minister is an executive furrctio be carried out according
to law. Absent clear words, the subsection shaoldbe construed as conferring
upon courts the power to substitute their judgnfentthat of the Minister by
characterising the matters in sub-pars (i) to &wjurisdictional facts.

On the other hand, the mere fact that it is thaistier who makes the
declaration is not enough to secure its validitfhe Solicitor-General was
correct when he submitted that the Minister is neglto form, in good faith, an
evaluative judgment based upon the matters seinogt198A(3)(a), properly
construed. That the Minister properly construerthe a necessary condition of
the validity of his declaration. Properly consttuéhey define the content of the
declaration which the Parliament has authorisédhel Minister were to proceed

66 Minister for Immigration and Multicultural Affairs Eshetw(1999) 197 CLR 611
at 651-654 [130]-[137] per Gummow J; [1999] HCA Zdraham Barclay Oysters
Pty Ltd v Ryan2002) 211 CLR 540 at 609 [183] per Gummow and lgayd;
[2002] HCA 54.

67 Timbarra Protection Coalition Inc v Ross Mining N1999) 46 NSWLR 55 at 64
[39]-[42] per Spigelman CJWoolworths Ltd v Pallas Newco Lt(2004) 61
NSWLR 707 at 710 [6] per Spigelman CJ.
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to make a declaration on the basis of a miscongtargerion, he would be
making a declaration not authorised by the Parli@mé&he misconstruction of
the criterion would be a jurisdictional error. AdcHugh, Gummow and
Hayne JJ said iMinister for Immigration and Multicultural Affairs Yusu®:

“identifying a wrong issue, asking a wrong questi@mnoring relevant

material or relying on irrelevant material in a whgt affects the exercise
of power is to make an error of law. Further, doso results in the
decision-maker exceeding the authority or poweveryiby the relevant
statute. In other words, if an error of those /e made, the decision-
maker did not have authority to make the decisiat tvas made; he or
she did not have jurisdiction to make it."

A declaration under s 198A(3) affected by jurisidical error is invalid. Another
way of approaching the scope of the ministerial @ounder s 198A(3) is to treat
it as being, by necessary implication, conditiongmbn the formation of an
opinion or belief that each of the matters setioww 193A(a)(i)-(iv) is true. The
requisite opinion or belief is a jurisdictional fac If based upon a
misconstruction of one or more of the matters,dpmion or belief is not that
which the subsection requires in order that thegydwe enlivened.

The question that then arises is: Did the Mimigt@perly construe the
criteria under s 198A(3)(a)(i)-(iv)?

The temporal element of the Minister's judgmendams 198A(3)(a) is
important. Each of the matters the subject of a declaratlmouta "specified
country" is a statement about that country at thee tof the declaration. It is,
however, not only a snapshot of the present. Timwigion of access and
protection and the meeting of human rights starslamdproviding protection
must be judged by the Minister as more than meralysient. That is because
the declaration enlivens a power to undertake éutaction: the taking of
offshore entry persons to the specified countrhe judgment required by the
criteria iIs necessarily a judgment that the cirdamse described by each of
those criteria is a present and continuing circamst. The temporal element
points to the need for a legal framework to supgeetcontinuance of the matters
the subject of the Minister's assessment.

The declaration must be a declaration about comigncircumstances in
the specified country. It cannot therefore be alatation based upon, and
therefore a declaration of, a hope or belief oreexation that the specified
country will meet the criteria at some time in theure even if that time be
imminent. It is a misconstruction of the critetamake a declaration of their

68 (2001) 206 CLR 323 at 351 [82]; [2001] HCA 30.
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subsistence based upon an understanding that deeitese government of the
specified country is "keen to improve its treatmehtrefugees and asylum
seekers”. Nor could a declaration rest upon ab#iat the government of the
specified country has "made a significant concdpghét in its thinking about
how it wanted to treat refugees and asylum seekarshat it had "begun the
process of improving the protection offered to spehsons”. Yet the Minister's
affidavit suggested that, at least in part, thisasv he approached the questions
he had to ask himself before making the declaration

The criteria in s 198A(3)(a) are dominated by wWwrd "protection”. It
was submitted for the plaintiffs that the word ®ed in that context as a legal
term of art to describe the rights to be accoradea person who is, or who claims
to be, a refugee under the Refugee ConventionitsAteart it means protection
from refoulement. The plaintiffs submitted thabferctive obligations applicable
to refugees under the Refugee Convention also applyl and unless a negative
determination of [a] refugee's claim to protectisrrendered® The plaintiffs
referred to a number of obligations said to be \@eli from the Refugee
Convention and applicable to persons claiming todbegees whose claims have
not been assessed. They contendeda$ygtim seekers should not be penalised
for seeking protection. They should be providedchvinasic survival and dignity
rights including rights to property, work and accés a social safety net. They
should be provided with documentation and be gaesess to national courts to
enforce their rights. They should not be the sttlpé discrimination and should
be guaranteed religious freedom.

The use of the word "provides” was said to suggesbnly the existence
of laws which authorise or require protection tcalffierded but also the existence
of an effective judicial system capable of enfogcthose laws. In so saying, the
plaintiffs did not make any assertion that Malayd@es not have an effective
judicial system. The point of difference betwela plaintiffs and the defendants
was that the defendants contended that the Mintsteld make a declaration in
relation to a country which meets the criteria ih98A(3) as a matter of fact,
notwithstanding that it might lack particular lavesisuring that the relevant
protection is provided.

It is not necessary to delineate all of the matimymprehended by the
term "protection” in s 198A(3) or the particularg 'melevant human rights
standards" mentioned in s 198A(3)(a)(iijhe Minister conceded, by way of the
written submissions made on his behalf, that if gireper construction of

69 Hathaway, The Rights of Refugees under International L42005) at 278;
UNHCR Handbook on Procedures and Criteria for Detgring Refugee Status
under the 1951 Convention and the 1967 Protocoati to the Status of
Refugees(1992) at 9.
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s 198A(3) meant that he was required to focus uhen laws in effect in
Malaysia and not upon the "practical reality", tHe® would have erred in this
casé’. In my opinion, the Minister was so required i so err.

The criteria for a declaration set out in s 198/4B are not limited to
those things necessary to characterise the declewedtry as a safe third
country. They are statutory criteria, albeit imh@d by the core obligation of
non-refoulement which is a key protection assumgdAlstralia under the
Refugee Convention. Attention must be directetheostatutory languagelrhe
guestions the Minister must ask himself, about waethe relevant "access" and
“"protection” are provided and "human rights staddamare met, are questions
which cannot be answered without reference to tmeestic laws of the specified
country, including its Constitution and statute $avand the international legal
obligations to which it has bound itself. The o$¢he terms "provides access ...
to effective procedures”, "protection” and "relevanoman rights standards" are
all indicative of enduring legal frameworks. Hayinegard to the Minister's
concession and what appears, in any event, frommuthmissions upon which the
Minister acted and his affidavit, it is clear tHa did not look to, and did not
find, any basis for his declaration in Malaysia'gernational obligations or
relevant domestic laws. There is no indicatiort tha apparent legal fragility of
the exemption order under the Malaysian Immigrat#hart and the associated
risks to transferees were drawn to his attentidmportant elements of his
decision were the non-binding Arrangement, contenss he had undertaken
with his ministerial counterpart in Malaysia, anbiservations by DFAT about
contemporary practices with respect to asylum gsakehat country.

An affirmative answer to the questions posed bg ttriteria in
s 198A(3)(a), reached by reference only to the iipdccountry's laws and
international obligations, is not the end of thecessary ministerial inquiry.
Constitutional guarantees, protective domestic lamd international obligations
are not always reflected in the practice of stafBlsere are examples around the
world of governments whose implementation of humghts standards fall short
of the authoritative legal texts, be they constitual or statutory, or embedded in
treaties and conventions which, on the face dfiitg thenf’. The existence of a
relevant legal framework which on paper would anstle criteria in s 198A(3)
cannot therefore always be taken as a sufficientlition for the making of a
declaration. The Minister must ask himself thesgieas required by the criteria
on the assumption that the terms "provide" and thesgjuire consideration of

70 Submissions for the defendants at [81].

71 See eg Foster, "Protection Elsewhere: The Légmlications of Requiring
Refugees to Seek Protection in Another State", {R@B Michigan Journal of
International Law223 at 243.
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the extent to which the specified country adhepeshbse of its international
obligations, constitutional guarantees and domesatutes which are relevant to
the criteria.

Conclusion

The ministerial declaration of 25 July 2011 waeeted by jurisdictional
error. It was not a declaration authorised by &AL8f the Migration Act. The
plaintiffs cannot therefore be taken to Malaysiaspant to the power conferred
by s 198A(1). Nor is it open to any officer of ti@mmonwealth to remove the
plaintiffs to Malaysia pursuant to s 198(2) of thkgration Act without first
assessing their claims to be persons to whom Aist@ves protection
obligations.

In relation to M106, | agree for the reasons exgld in the joint
judgment? that he cannot be removed from Australia withet prior consent in
writing of the Minister under the IGOC Act. | agraith the orders proposed in
the joint judgment.

72 Joint judgment at [137]-[147].
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GUMMOW, HAYNE, CRENNAN AND BELL JJ. The plaintifin each of
these matters arrived by boat at Christmas Islandlaursday, 4 August 2011.
Each is a citizen of Afghanistan. The plaintifftile second matter is 16 years of
age. He arrived unaccompanied by his parents,oimyr adult relative or any
person having guardianship of him. It is convehienrefer to him as the
"second plaintiff".

Upon arrival at Christmas Island, an officer o titommonwealth, acting
in reliance on s 189(3) of thMligration Act 1958 (Cth) ("the Act" or "the
Migration Act"), detained the plaintiffs. On Suryd& August 2011, an officer of
the Department of Immigration and Citizenship deieed that the plaintiff in
the first matter, and a number of other adults Wwao arrived at Christmas Island
at the same time, should be taken to Malaysia.th@rsame day, each plaintiff
(and others) sought and obtained an interim ordighie Court restraining the
first defendant (“the Minister") from effecting theemoval from Australia.

In accordance with the terms on which interimefelvas granted, the
plaintiffs and others commenced proceedings inattginal jurisdiction of this
Court seeking interlocutory and permanent relistreening their removal from
Australia and other relief directed to the Ministend the Commonwealth
concerning the validity of steps taken or intentede taken by the Minister to
detain the plaintiffs and effect their being takeom Australia.

On 8 August 2011, interlocutory orders were madstraining the
Minister from removing the plaintiffs from Australiuntil the hearing and
determination of the proceedings or further order.

Having regard to the provisions of s 486B(4) & tkct®, the proceedings
instituted by the plaintiffs were subsequently restduted as a series of separate
applications for an order to show cause, each aélwhamed only one person as
plaintiff. Subject to some qualifications whicheanot now material, the

73 "The following are not permitted in or by a mijom proceeding:
(a) representative or class actions;
(b) joinder of plaintiffs or applicants or additioh parties;

(c) a person in any other way (but not includingaassult of consolidation under
subsection (2)) being a party to the proceedingtlypiwith, on behalf of, for
the benefit of, or representing, one or more othensons, however this is
described."”
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proceedings instituted by the present plaintiffsemeferred for consideration by
the Full Court. The two proceedings have beencheagether and, apart from
the need to consider separately the issues thaprasented by the second
plaintiff entering Australia as an unaccompanieaanj it will generally not be
necessary to notice any distinction between thepmeoeedings.

In their amended applications for an order to slvawse, each plaintiff
alleged that his detention was and is unlawful. aigument in support of those
allegations was advanced at the hearing and avslithat the allegations may be
put aside from further examination.

Argument of the matters focused on grounds altggivat the plaintiffs
could not lawfully be taken from Christmas IslamdMalaysia. Those grounds
can be generally described as being that (a) s 138Ae Act provides no power
to take either plaintiff to Malaysia because nadraleclaration of Malaysia has
been made under s 198A; (b) s 198(2) does notancittcumstances of these
cases give power to remove either plaintiff to Mala; and (c) the consent of the
Minister, as guardian of the unaccompanied minsrnecessary before the
second plaintiff could lawfully be taken from Aualia. Other arguments both in
amplification of and supplementary to those thaveh®een identified were
advanced on behalf of the plaintiffs but they neetlbe noticed.

It is convenient to begin consideration of theuéss about the plaintiffs
being removed or taken to Malaysia by identifyirfge trelevant statutory
provisions.

Removal from Australia — relevant statutory prows

Each plaintiff is what the Act describes as anldwful non-citizen™ and

an "offshore entry persofi" Section 198 of the Act provides for the removal
from Australia of an unlawful non-citizen. In pattlar, s 198(2) provides:

"An officer must remove as soon as reasonably jgade an unlawful
non-citizen:

(@) who is covered by subparagraph 193(1)(a)(i) @r (iii) or
paragraph 193(1)(b), (c) or (d); and

74 ss 5(1) and 14.

75 s5(1).
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(b)  who has not subsequently been immigration el&aand

(c)  who either:

(1) has not made a valid application for a substantisa that
can be granted when the applicant is in the migmatione;
or

(i)  has made a valid application for a substantiisa, that can
be granted when the applicant is in the migrationez that
has been finally determined.”

It was not disputed that, if lawfully detained undel89(3), each plaintiff is "an
unlawful non-citizen ... who is covered by ... paradrd®3(1) ... (c)". As

stated earlier, no argument was advanced thatid&iffs had not been lawfully
detained under s 189(3).

Section 198A of the Act provides for the taking afi offshore entry
person from Australia to another country. It po®as:

"(1) An officer may take an offshore entry persooni Australia to a
country in respect of which a declaration is incirunder
subsection (3).

(2) The power under subsection (1) includes thegvaw do any of the
following things within or outside Australia:

(@) place the person on a vehicle or vessel,
(b)  restrain the person on a vehicle or vessel,
(c) remove the person from a vehicle or vessel;
(d) use such force as is necessary and reasonable.
(3)  The Minister may:
(@) declare in writing that a specified country:
(1) provides access, for persons seeking asylum, to

effective procedures for assessing their need for
protection; and
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(i)  provides protection for persons seeking asylum
pending determination of their refugee status; and

(i)  provides protection to persons who are givefugee
status, pending their voluntary repatriation toirthe
country of origin or resettlement in another countr
and

(iv) meets relevant human rights standards in ooy
that protection; and

(b)  inwriting, revoke a declaration made underagaaph (a).

(4)  An offshore entry person who is being dealhwitder this section
iIs taken not to be inmmigration detention (as defined in
subsection 5(1)).

(5) In this sectionofficer means an officer within the meaning of
section 5, and includes a member of the Austrddafence Force."

Removal from Australia — the parties' arguments

The plaintiffs submitted that neither s 198A(1)r r©198(2) provides
power for the Minister to have either plaintiff &ak from Christmas Island to
Malaysia. They submitted that s 198A(1) does novipe that power because
the Minister's declaration of Malaysia for the pagps of s 198A is legally
infirm. They argued that it was not open to thenislier to make that declaration
because (as was not disputed at the hearing oé timasters) Malaysia has no
legal obligation — whether internationally or asnatter of Malaysia's domestic
law — to provide the access and protections desttrin s 198A(3)(a). The
plaintiffs further submitted that they can be takeom Australia to Malaysia
only pursuant to an exercise of power under s 198Afecause, so they
submitted, s 198(2) is not a source of power toonamoffshore entry persons
who claim to be persons to whom Australia owesqutxdn obligations when
those claims have not been assessed. That ipldhmiffs submitted in effect
that s 198A "explicitly gives a power by a parteuprovision which prescribes
the mode in which it shall be exercised and thedtmms and restrictions which
must be observe® and therefore s 198A "excludes the operation ofegs

76 Anthony Hordern & Sons Ltd v Amalgamated Clothing Allied Trades Union of
Australia(1932) 47 CLR 1 at 7; [1932] HCA 9.
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expressions in the same [statute] which might eitser have been relied upon
for the same powef”

The Minister and the Commonwealth submitted tHae WMinister's
declaration of Malaysia was valid. They furthebmsutted that s 198(2) and
s 198A(1) each provide power for the Minister, big bfficers, to take the
plaintiffs from Christmas Island to Malaysia. That the Minister and the
Commonwealth submitted that if, contrary to therin@ary submission, the
Minister's decision to declare Malaysia were toheéd to be legally infirm the
plaintiffs could (and should) still be removed fr&hristmas Island to Malaysia
pursuant to the power of removal given by s 198(2dhe powers given by
s 198(2) and s 198A(1) were said to be both aviailab

Before dealing with whether the Minister's dediaraof Malaysia was, as
the plaintiffs submitted and the Minister and then@nonwealth denied, a
declaration that was not validly made, it is congahto deal with whether
s 198(2) and s 198A can have the operation whiah Nhinister and the
Commonwealth alleged.

Can s 198(2) be engaged?

The plaintiffs submitted that the only power thatlld be engaged to take
either of them from Australia was that given by98A(1). They submitted that
s 198(2) could not be engaged.

The argument had two distinct branches. Firg, ghaintiffs submitted
that when proper regard is paid to the text of &Xand s 198(2) it should be
decided that s 198A provides a separate and dissiet of provisions with
respect to offshore entry persons whose claimagglum are not to be assessed
in Australia. Second, they submitted that wheth&88(2) and s 198A(1) should
be construed as providing what can convenientlgdiied cumulative powers of
removal was to be determined by application of pmaciple of statutory
construction usually associated with this Courgsision inAnthony Hordern &
Sons Ltd v Amalgamated Clothing and Allied Tradesob) of Australid®. As
was explained irMinister for Immigration and Multicultural and Ingenous
Affairs v Nystrorf?, the relevant principle of construction has besentified by

77 Anthony Horderr(1932) 47 CLR 1 at 7.
78 (1932) 47 CLR 1.

79 (2006) 228 CLR 566 at 586-589 [52]-[59]; [2006TA 50.
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using a number of different terms. These haveuded whether the two powers
are the "same powéf"or are with respect to the "same matterSr whether the

general power encroaches upon the same subjearmeatiaustively governed
by the special pow& But the central question is whether "the stafute

guestion confers only one power to take the relewaation, necessitating the
confinement of the generality of another apparerdfyplicable power by

reference to the restrictions in the former power"

Consideration of both branches of the plaintifigjument requires close
attention to the relevant statutory text.

The first branch of the plaintiffs' argument foedsupon the following
features of that text. First, s 198A(1) is expeelsas a power, not an obligation:
"An officer may take an offshore entry person from Australia ..." (pbamsis
added). Second, s 198A(4) provides that:

"An offshore entry person who is being dealt withder this section is
taken not to be ifTmmigration detention (as defined in subsection 5(1))."

Thus, so the argument proceeded, once an officedéeided that he or she will
exercise the power given by s 198A(1) to take dshofe entry person from
Australia, the conditions for the exercise of powader s 198(2) are no longer
fulfiled. The conditions for the exercise of pawender s 198(2) are not
fulfilled because the offshore entry person (arawflil non-citizen) is no longer
covered by s 193(1)(c). That person is not covésethat provision because he
or she is no longer detained under s 189(2), (34 )r In particular, the detention
under s 189(3) that would have earlier existed been brought to an end by
operation of s 198A(4).

80 Anthony Horderr(1932) 47 CLR 1 at 7.

81 R v Wallis("the Wool Stores Ca&p(1949) 78 CLR 529 at 550, 553; [1949] HCA
30.

82 Leon Fink Holdings Pty Ltd v Australian Film Comgi@(1979) 141 CLR 672 at
678; [1979] HCA 26;Refrigerated Express Lines (A/asia) Pty Ltd v Aals&n
Meat and Live-stock Corporation (No @980) 44 FLR 455 at 468-4609.

83 Minister for Immigration and Multicultural and Ingenous Affairs v Nystrom
(2006) 228 CLR 566 at 589 [59].
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While it may be accepted that these sequentigisstge an accurate
description of the operation of the relevant primns, the accuracy of that
analysis does not, without more, demonstrate tiepower given by s 198(2) is
not available in these cases. The analysis demaestonly thatif s 198A(1) is
relied on, s 198(2) is not available. It is anlgsia that depends upon the course
of events; it does not determine the proper coostnu of the relevant provision.
The analysis does not show whether the power uad®8(2) could be used.
Whether resort can be had to s 198(2) depends @rs¢hond branch of the
plaintiffs' argument.

The obligation which s 198(2) imposes — "[a]n offi mustremove as
soon as reasonably practicable” (emphasis addasg)expressly addressed to
cases in which an unlawful non-citizen has beeaidet! "in an excised offshore
place™. It follows that the obligation imposed by s 188and the power which
the provision implicitly confers to enable fulfilme of that obligation are
expressly directed to classes of persons whicludecbffshore entry persons in
detention. By contrast, the power conferred by&A(1) is power to take
offshore entry persons to a specified country. tideis 198(2) nor s 198A(1)
could be engaged without an officer having lawfutharity over the person of
the individual who is to be removed or taken frons&alia. Whether or not, as
the Minister and the Commonwealth submitted, airdifbn can be drawn
between those in "immigration detention” (to whech98(2) is said to apply) and
those who are not (whether because s 198A(4) isgatyor otherwise), both
ss 198(2) and 198A(1) are directed to persons utlgedawful control of an
officer. Section 198A(1) thus gives power to tdkem Australia a particular
subset of the persons that the Minister now saysbeaemoved under s 198(2).

It is important to observe that s 198 generalhd a 198(2) in particular,
deal with the subject matter of removal "from Aasi’'® of the several classes
of persons with whom the provisions deal. Secti®8 does that without
specifyingto wherethose persons may be removed. By contrast, s (19&es
specify to where an offshore entry person may kernta a country in respect of
which a declaration under s 198A(3) is in force aiich thus has been declared
to have the characteristics described in s 198A)B)(to (iv).

The ambit of the duty and power to remove unlawfoih-citizens from
Australia under s 198, when it is read with, andhia light of, s 198A, must be

84 ss189(3) and 193(1)(c).

85 Section 5(1) of the Act provides thagthove means remove from Australia”.
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understood in a context provided by two considerati First, as this Court said
in Pla}aientiff M61/2010E v The Commonwealifithe Offshore Processing
Case)™:

“[Rlead as a whole, the Migration Act contains aaberated and
interconnected set of statutory provisions directedthe purpose of
responding to the international obligations whialstalia has undertaken
in the Refugees Convention and the Refugees Pidtco

As the Court pointed ofitin the Offshore Processing Casé may be that at
times the Act goes beyond what is necessary toomespo Australia's
international obligatiorf8. But whether or not that is so, the Act:

"proceeds, in important respects, from the assumpgtat Australia has
protection obligations to individuals. Consistenmth that assumption, the
text and structure of the Act proceed on the faptimat the Act provides
power to respond to Australia's international addiigns by granting a
protection visa in an appropriate case &ydnot returning that person,
directly or indirectly, to a country where he oreshas a well-founded fear
of persecution for a Convention reasth (emphasis added)

A second important consideration that bears upenptoper construction
of s 198, read with and in the light of s 198Athat the ambit and operation of a
statutory power to remove an unlawful non-citizeoni Australia must be
understood in the context of relevant principlesndérnational law concerning
the movement of persons from state to state.

86 (2010) 85 ALJR 133 at 139 [27]; 272 ALR 14 at P010] HCA 41.

87 The "Refugees Convention" means the Conventidatimg to the Status of
Refugees done at Geneva on 28 July 1951; the "Refu@rotocol” means the
Protocol relating to the Status of Refugees dorideat York on 31 January 1967.

88 (2010) 85 ALJR 133 at 139-140 [27]; 272 ALR 1424t

89 SeeNAGV and NAGW of 2002 v Minister for Immigratiordaviulticultural and
Indigenous Affairg2005) 222 CLR 161 at 178-180 [54]-[59]; [2005] HEA

90 Plaintiff M61/2010E v The Commonwealffthe Offshore Processing Cadje
(2010) 85 ALJR 133 at 140 [27]; 272 ALR 14 at 21.
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Australia's power to remove non-citizens fromtégitory is confined by
the practical necessity to find a state that waktaive the person who is to be
removed. Ordinarily, Australia would look, in tliest instance, to a person's
country of nationality to receive that person. #alsa would do that on the
footing that it has long been accepteds a principle of international law, that
the national of a country has a right to re-ertterterritory of that country and a
country of nationality has a duty to admit its pafls to its territory. This
principle of customary international law is refledt but not in any way
superseded, in many international instruments tichvAustralia is party.

The general expectation that Australia can andlghiook to the country
of a person's nationality to receive that personremoval from Australia is
necessarily subject to some qualifications. Fogter considerations may arise
where a person is stateless or where the controflax vessel that carried a
passenger denied entry to Australia may be contete remove that
passengét. But those kinds of case may be put aside fromidén examination
in these matters.

The second and more relevant qualification is thastralia (and any
other party to the Refugees Convention and the deefsl Protocol) would act in

91 Oppenheim|nternational Law: A Treatise2nd ed (1912), vol 1 at 371 §294, 402
8326; H Lauterpacht (edDppenheim's International Lavibth ed (1937), vol 1 at
513-514 §294, 553 §326; Welationality and Statelessness in International Law
(1956) at 49-51; Higgins, "The Right in Internabri_aw of an Individual to
Enter, Stay in and Leave a Country", (1973)ld&@rnational Affairs341 at 346;
Weis, Nationality and Statelessness in International |.@wd ed (1979) at 45-47,
Hannum,The Right to Leave and Return in International Laawd Practice (1987)
at 60, 66-67; BrownliePrinciples of Public International Law7th ed (2008) at
384, 398.

92 International Covenant on Civil and Political Rig (1966), Art12(4);
International Convention on the Elimination of &Abrms of Racial Discrimination
(1969), Art 5(d)(ii); Convention on the Rights diet Child (1989), Art 10(2);
Convention on the Rights of Persons with Disale#it(2006), Art 18(1)(d). See
also Havana Convention on the Status of Aliens 19432 LNTS 301, Art 6;
Universal Declaration of Human Rights, GA Res 21(Tj, 10 December 1948,
Art 13(2). cf Convention for the Elimination of lAForms of Discrimination
against Women (1979), Art 15(4).

93 Migration Act, s 217.
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breach of its international obligations under thostruments if it were to expel
or return "in any manner whatsoever" a person \witlvell-founded fear of

persecution "to the frontiers of territories whée life or freedom would be

threatened on account of his race, religion, natioph membership of a

particular social group or political opinich" Accordingly, for Australia to

remove a person from its territory, whether to pleeson's country of nationality
or to some third country willing to receive the g@m, without Australia first

having decided whether the person concerned haselafounded fear of

persecution for a Convention reason may put Auatrat breach of the

obligations it undertook as party to the Refugeesvention and the Refugees
Protocol, in particular the non-refoulement obligas undertaken in Art 33(1) of
the Refugees Convention.

When it is observed that s 198A is directed toniglpersons to a country
which provides the access and protections idedtifire s 198A(3), including
"access, for persons seeking asylum, to effectreequlures for assessing their
need for protectior®, it becomes evident that s 198 should not be coedtas
requiring or permitting the removal from Austrabhthose described in s 198A
as "persons seeking asyluthbefore there has been what the same sectionacalls
"determination of their refugee stattfs" Such persons can be taken to another
countryonly in accordance with s 198A. The Act confers onlg power to take
that action: the power given by s 198A. Secti®8A deals with a subset of
those to whom it is said s 198 applies. The gditemaf the power apparently
conferred by s 198 must be confined by referencthéorestrictions set out in
s 198A.

That this is the proper construction of the refgvarovisions is reinforced
by consideration of the legislative history of &8land 198A. Both of these
provisions of the Act came into what is substahtitle form in which they now
stand as a result of the enactment in 2001 of steAwhich affected the entry

94 Refugees Convention, Art 33(1).
95 s 198A(3)(a)(i).
96 s 198A(3)(a)(i).
97 s 198A(3)(a)(ii).

98 Border Protection (Validation and Enforcement PosyerAct 2001 (Cth);
Migration Amendment (Excision from Migration Zoet 2001 (Cth);Migration
Amendment (Excision from Migration Zone) (ConsetjakRrovisions) Ac2001
(Cth); Migration Legislation Amendment Act (No 2001 (Cth); Migration

(Footnote continues on next page)
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into, and remaining in, Australia by aliens. Asrecorded in theOffshore
Processing Casg those six Acts were all assented to, and forrtiwst part
came into operation, on the same day. As is asorded in theOffshore
Processing Cas®, two of those Acts, th®ligration Amendment (Excision from
Migration Zone) Act2001 (Cth) and théigration Amendment (Excision from
Migration Zone) (Consequential Provisions) A01 (Cth), provided for the
excision of certain Australian territory (includinghristmas Island) from the
migration zone and contemplated what became knowvthd Department as the
"Pacific Strategy": processes by which offshor&yepersons would have their
claims for protection determined in a country desdiaunder s 198A but
according to procedures specified by the DepartmeAs was said in the
Offshore Processing Ca$8g "the changes to the Migration Act that were warke
by inserting s 46A and, in consequence, insertid@8A, are to be seen as
reflecting a legislative intention to adhere tottaderstanding of Australia's
obligations under the Refugees Convention and te&udgees Protocol that
informed other provisions made by the Act".

Section 198(2) should not be read as supplyingwaep to remove the
present plaintiffs from Australia. Reading s 198é% supplying that power
would allow the Minister to remove a person wharakato be a person to whom
Australia owes protection obligations, but whossk have not been assessed,
to any country willing to receive that person. To reatP8(2) in that way would
give s 198A(1) no separate work to do. A constouncdf that kind should not be
adopted™.

Legislation Amendment Act (No 3001 (Cth);Migration Legislation Amendment
Act (No 6)2001 (Cth).

99 (2010) 85 ALJR 133 at 140 [29]; 272 ALR 14 at2A-
100 (2010) 85 ALJR 133 at 140-141 [30]-[33]; 272 AlR at 22-23.
101 (2010) 85 ALJR 133 at 141 [34]; 272 ALR 14 at 23.

102 See, for exampleThe Commonwealth v Baun(&905) 2 CLR 405 at 414 per
Griffith CJ, 419 per O'Connor J; [1905] HCA 1Chu Kheng Lim v Minister for
Immigration, Local Government and Ethnic Affait992) 176 CLR 1 at 12-13 per
Mason CJ; [1992] HCA 64Project Blue Sky Inc v Australian Broadcasting
Authority (1998) 194 CLR 355 at 382 [71] per McHugh, Gummdiirpby and
Hayne JJ; [1998] HCA 28Saeed v Minister for Immigration and Citizenship
(2010) 241 CLR 252 at 266 [39], 267 [41]-[42] peeiRch CJ, Gummow, Hayne,
Crennan and Kiefel JJ, 278 [76], 280 [79] per Heydp[2010] HCA 23.
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Further, to read s 198(2) of the Act as providingower to remove from
Australia toany country that is willing to receive the person caneel any
offshore entry person who claims to be a persorwhmm Australia owes
protection obligations, but whose claims have resrbassessed, would deny the
legislative intention evident from the Act as a \¢ho that its provisions are
intended to facilitate Australia's compliance wilie obligations undertaken in
the Refugees Convention and the Refugees Protacol

For these reasons, s 198A is the only legisladvarce of power for the
Minister to take "persons seeking asylum" to anotweintry for "determination
of their refugee status".

Is that power available in these cases?

Declaration under s 198A(3)

On 25 July 2011, the Minister and the MinisterHidme Affairs in the
Government of Malaysia signed a document entitkadngement between the
Government of Australia and the Government of Msiayon Transfer and
Resettlement” ("the Arrangement”). In its recitdlee Arrangement referred to
an earlier joint statement by the respective Privhimisters of Australia and
Malaysia which "announced a commitment to entey mtgroundbreaking new
arrangement to help tackle people smuggling anegidar migration in the
Asia-Pacific region". The announcement said tbaté elements of this bilateral
arrangement” would include transferring "800 irdagumnaritime arrivals ... to
Malaysia for refugee status determination” and, rémurn, over four years,
Australia [resettling] 4000 refugees already cuifseresiding in Malaysia".

Clause 1 of the Arrangement signed by the Ministeorded that:

"The Participants, subject to the terms of thissAgement and the laws,
rules, regulations and national policies from titadgime in force in each

country, endeavour to promote and develop co-ojperah addressing

migration issues of concern."

103 As to the nature and extent of those obligati@@eNAGV and NAGW of 2002
(2005) 222 CLR 161 at 171-172 [22]-[26]; E Lauterpaand Bethlehem, "The
scope and content of the principle rain-refoulement Opinion”, in Feller, Turk
and Nicholson (edsRefugee Protection in International Law: UNCHR'®Iaal
Consultations on International Protectipf2003) 87.
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Clause 16 of the Arrangement provided that:

“This Arrangement represents a record of the Rpaints' intentions and
political commitments but is not legally binding thre Participants.”

It follows from both the provision denying that tlgrangement is legally
binding on the parties and the reference to theggaants' endeavour to promote
and develop cooperation being subject not onhhéterms of the Arrangement
but also to "the laws, rules, regulations and matigolicies from time to time in
force in each country” that the Arrangement is,jtagcords, no more than a
statement of the participants' intentions @odtical commitments. It creates no
obligation for the purposes of international lawThe Minister and the
Commonwealth did not submit to the contrary.

Following the signing of the Arrangement, the Mier declared that
Malaysia is a country that has the four charadtesisset out in s 198A(3)(a).
The text of s 198A is set out earlier in these oaas It will be recalled that
s 198A(3)(a) provides that the Minister may decliaxavriting that a specified
country provides access of a kind descriedorovides protections of kinds
stated® and "meets relevant human rights standards in igiray that

protection®®,

The plaintiffs submitted that the declaration oél&lsia was not validly
made. That submission was put in a number of rdiffeways and on a number
of distinct bases. It is necessary to deal in detail with only one: that the
declaration was not validly made because the aae$gprotections referred to
in s 198A(3)(a)(i) to (iii) must be, but are notcass and protections that the
country in question is legally bound to providet i3 necessary to begin
consideration of this issue by construing s 198&(3)

The construction of s 198A(3)(a)

Section 198A(3) provides that the Minister "maga) declare ... that a
specified country" has the four characteristicaidied in sub-pars (i) to (iv) of
that paragraph. Section 198A(3)(a) does not reféine Minister beingatisfied
of the existence of those criteria or provide ttie Minister's forming of an

104 s 198A(3)(a)(i).
105 s 198A(3)(a)(ii) and (iii).

106 s 198A(3)(a)(iv).
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opinion about those matters is a condition for the exeroisthe discretion to
make a declaration. Rather, the Minister is giediscretion, and thus has
power, to declare that a specified courtagthe relevant characteristics. On its
face, it is not a power to declare that the Minigienksor believesor is satisfied
that the country has those characteristics.

The plaintiffs submitted that the criteria in spdéks (i) to (iv) of
s 198A(3)(a) are jurisdictional facts. They sultedtthat the matters stated in
the criteria must be satisfied before a declaratiould validly be made. Their
primary position was that each was to be undersasaal jurisdictional fact "in an
objective sense": "a fact that must exist, obyetyi, before an administrative
jurisdiction to exercise a power is enlivened"as,the plurality put it irfenfield
City Corporation v Development Assessment CommiS§id'that criterion,
satisfaction of which enlivens the power of the isien-maker to exercise a
discretion". Their alternative submission was tlsat98A(3) "requires the
Minister to be satisfied of the s 198A(3) criteria”

By contrast, the Minister and the Commonwealthnsitted that "[i]t is
the existence of the Minister's declaration itsetit the truth of the content of
that declaration, that engages the operation 098&(@l)". They further
submitted that thenly constraints on the Minister's power to make a datitan
are that the power is exercised in good faith aitiimvthe scope and for the
purpose of the statute.

It may readily be accepted that requirements &v@se the power in good
faith and within the scope and for the purposethefAct constrain the exercise
of the Minister's powé®. But the submissions on behalf of the Ministed &re
Commonwealth that sub-pars (i) to (iv) of s 198443)are not jurisdictional
facts should not be accepted. To read s 198A(8)(d)at way would read it as
validly engaged whenever the Minister bona fideutitd or believed that the
relevant criteria were mét. So to read the provision would pay insufficient
regard to its text, context and evident purposext,Tcontext and purpose point

107 (2000) 199 CLR 135 at 148 [28]; [2005] HCA 5. eSalso Minister for
Immigration and Multicultural Affairs v Eshe(@999) 197 CLR 611 at 651 [130];
[1999] HCA 21.

108 K-Generation Pty Ltd v Liquor Licensing Co#009) 237 CLR 501 at 523 [59];
[2009] HCA 4.

109 cf Liversidge v Andersofi942] AC 206.
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to the need to identify the relevant criteria wptlrticularity. It may be noted that
s 198A(3)(b) says only that the Minister may "inituag, revoke a declaration
made under paragraph (a)". But it is unsurprisingt the power given by
s 198A(3)(b) to revoke a declaration is not bounbolggarticular criteria. That is
not surprising given the evident purpose of s 1984l the great breadth of
circumstances, legal and factual, that might realsignbe thought to warrant
revocation of a declaration.

There remains for consideration, however, thetitieation of the content
of the criteria stated in sub-pars (i) to (iv) ol3BA(3)(a). That is another
question that requires attention to the proper ttoagon of s 198A.

Each of the criteria stated in sub-pars (i) to) @f s 198A(3)(a) is a
"complex of elements®. Of most immediate concern in these matters is
whether all of those elements are wholly factualttee Commonwealth parties
submitted, or, as the plaintiffs submitted, theglude any element of legal
obligation.

It may be accepted, for the purposes of arguntleat,each of the relevant
criteria contains a factual element that requirgsdgment to be made about
what happens in the relevant country. That maynimst clearly seen in
connection with the fourth criterion: that the oty in question theetgelevant
human rights standards in providing that protectiG@mphasis added). That
criterion could be understood as directing attentm matters that include what
has happened, is happening or may be expectegpzhan that country.

To the extent to which s 198A(3)(a) does direttrdion to matters of
fact, there may be a difficult question about tmepper temporal ambit of the
inquiry permitted or required. It is plain thait88A(3)(a) directs attention to
whether the country in question meets all of tlaest criteriaat the time of the
declaration But to the extent to which consideration of #hasiteria permits or
requires some factual determination, is the relewaquiry to be directed to the
present, the immediate past, or some (and if sot)winéure period? Those
guestions need not be and are not examined further.

It is to be emphasised that, because it is noéssary to decide whether
any of the criteria stated in s 198A(3)(a) contany factual element, nothing in
these reasons should be understood as expressingiew about whether

110 Enfield City Corporation v Development Assessmamhi@ission2000) 199 CLR
135 at 148 [28].
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Malaysia in fact "meets relevant human rights saadsl’, let alone whether
asylum seekers in that country are treated "faioly"appropriately”. Those are
issues that, if they are presented by s 198A, neéthe and are not examined in
these matters.

Rather, the issue determinative of the preseigatibn arises from
construing s 198A(3)(a) and in particular sub-garso (ii). What is meant in
those sub-paragraphs by the phrases "providessicnes "provides protection"?
Do those phrases refer only to a particular sthfaats, or to observations of or
conclusions about facts or behaviour (as the Manisind the Commonwealth
submitted), or must the access and protectiondsl{eassured in some way?

Contrary to the submissions of the Minister angl @ommonwealth, the
matters stated in s 198A(3)(a)(i) to (iii) are mstablished by examination only
of what has happened, is happening or may be eaghémthappen in the relevant
country. The access and protections to which tsabeparagraphs refer must be
provided as a matter of legal obligation.

When s 198A(3)(a) speaks of a country that pravidecess and
protections it uses language that directs atteribotine kinds of obligation that
Australia and other signatories have undertakereutite Refugees Convention
and the Refugees Protocol. Reference has alreahn bmade to the
non-refoulement obligation imposed by Art 33(1)tbé Refugees Convention.
But signatories undertake other obligations. Thad&ations include:

- to apply the provisions of the Convention to gefes without
discrimination as to race, religion or country ogon*"*;

- to accord to refugees within a signatory's teryittreatment at least as
favourable as that accorded to its nationals watbpect to freedom to
practice their religion and freedom as regardsrétigious education of
their children?;

- to accord to a refugee free access to the cofitasv'*?;

111 Art 3.
112 Art 4.

113 Art 16(1).
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- to accord to refugees lawfully staying in itsritery the most favourable
treatment accorded to nationals of a foreign cquntr the same
circumstances as regards the right to engage ineswaming
employment;

- to accord to refugees the same treatment acoded to nationals with
respect to elementary educafiGnand

- to accord to refugees lawfully in its territohetright to choose their place
of residence and to move freely within its tergtorsubject to any
regulations applicable to aliens generally in theme circumstancés.

The extent to which obligations beyond the obligatof non-refoulement (and
the obligations under Art 31 of the Refugees Cotisanconcerning refugees
unlawfully in the country of refuge) apply to pemsowho claim to be refugees
but whose claims have not been assessed is a@uabiut which opinions may
differ'’’. It is not necessary to decide that question. aWh clear is that

signatories to the Refugees Convention and thedeefi Protocol are bound to
accord to those who have been determined to beyeefuthe rights that are
specified in those instruments including the rigtdslier described.

The references in s 198A(3)(a)(i) to (iii) to auotry that provides access
to certain procedures and provides protections eftacr kinds must be
understood as referring to access and protectibrihieo kinds that Australia
undertook to provide by signing the Refugees Cotiwrnand the Refugees
Protocol. In that sense the criteria stated iP&AL3)(a)(i) to (iii) are to be
understood as a reflex of Australia's obligations.

This is most clearly evident from considerationtbé requirement of
s 198A(3)(a)(iii): that the country in questionrdpides protection to persons
who are given refugee statygending their voluntary repatriation to their oty

114 Art 17(1).
115 Art 22(1).
116 Art 26.

117 See, for example, Grahl-MadseMe Status of Refugees in International Law
(1972), vol2 at 223-225 8199; Hathawayhe Rights of Refugees under
International Law (2005) at 156-192; Goodwin-Gill and McAdaifhe Refugee in
International Law 3rd ed (2007) at 412-413.
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of origin or resettlement in another country" (emglk added). As already
noted, Australia, as a party to the Refugees Cdiwverand the Refugees
Protocol, is bound to accord to "persons who avergrefugee status"” the rights
there identified. Those rights include, but arennwmy means limited to, rights
relating to education, the practice of religion,pdoyment, housing and access to
the courts. |If, as the Minister and the Commonthealubmitted, the only
relevant inquiry presented by s 198A(3)(a)(iiiwbkether, as a matter of fact and
regardless of legal obligation, there is a reak tisat a person who is given
refugee status in the country to which he or sh&aken will be expelled or
returned to the frontiers of a territory where tpatson's life or freedom would
be threatened on account of a Convention reasahp#rson may have none of
the other rights which Australia is bound to acceoedpersons found to be
refugees. Moreover, the person concerned woule ey right to resist (no
protection against) refoulement by the country tocl he or she is taken. Thus
when s 198A(3)(a)(iii) speaks of a country thatoipdes protection to persons
who are given refugee status, pending their volyngpatriation to their country
of origin or resettlement in another country” items to provision of protections
of all of the kinds which parties to the Refugeesgntion and the Refugees
Protocol are bound to provide to such persons.sé&lpootections include, but are
not limited to, protection against refoulement. dAbecause the protections
contained in the Refugees Convention and the Refudgerotocol include
according certain rights to those who are foundbéorefugees, the protections
must be provided pursuant to a legal obligation ptovide them. This
construction is confirmed by consideration of teerence in s 198A(3)(a)(iv) to
the country concerned meeting relevant human righkasdards in providing
“that protection”: the protection mentioned in both ga-(ii) and sub-par (iii).
To confine "that protection” to the obligation obmrefoulement would give
little or no practical operation to s 198A(3)(a)(iv

The Minister and the Commonwealth submitted thatre were several
reasons to reject a construction of the relevardvipions that required
consideration of anything more than what was likelyhappen, in fact, with
those who were taken to Malaysia under the Arrargegm

First, they submitted that "[tjhe matters desdlilre subparagraphs (i) to
(i) go to the practical reality of the ‘protection' afforded by a country”
(emphasis added). This was said to be the apptbatthas long been accepted
in the Federal Court in what was described as aha&ogous context" of the
"safe third country' scheme?®,

118 Al-Zafiry v Minister for Immigration and Multicultal Affairs [1999] FCA 443 at
[26]; Minister for Immigration and Multicultural Affairg Al-Sallal(1999) 94 FCR
(Footnote continues on next page)
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It is greatly to be doubted that the analogy whtcis sought to draw is
apposite. The Act makes a number of different jsious relating to the subject
of "safe third countries". Subdivision Al (ss 9PAG) of Div 3 of Pt 2 of the
Act, which is entitled "Safe third countries”, wasacted, as s 91A records:

"because the Parliament considers that certaincii@m@ens who are
covered by the [Comprehensive Plan of Action appdowy the
International Conference on Indo-Chinese Refugéetd at Geneva,
Switzerland, from 13 to 14 June 1989], or in relatto whom there is a
safe third country, should not be allowed to agplya protection visa or,
in some cases, any other visa".

Subdivision AK (ss 91M-91Q) of Div3 of Pt2, et "Non-citizens with
access to protection from third countries", deatk won-citizens who can avail
themselves of "protection from a third country, dese of nationality or some
other right to re-enter and reside in the thirdrtog™'®. Both subdivisions deal
with subjects different from that addressed in 849 Both subdiv Al and
subdiv AK require an assessmeunnder the Actof whether a non-citizen can
avail himself or herself of protection in a thirduntry. By contrast, s 198A is
concerned with taking non-citizens to another coufdr an assessmeit that
other countryof their need for protection.

Thus, contrary to the submissions of the Ministed the Commonwealth,
any analogy that is to be drawn between the pravssiof subdivs Al and AK
and the provisions of s 198A is at best tenuous r@miote. And no useful
guidance for construing s 198A(3)(a) is to be haf considering the way in
which subdiv AK generally, or s 91N(3) in particyls drawr®.

549 at 558-559 [42], [46]Patto v Minister for Immigration and Multicultural
Affairs (2000) 106 FCR 119 at 124 [14], 131 [36]-[37].

119 s 91M.
120 Section 91N(3) provides:

"The Minister may, after considering any adviceereed from the Office of
the United Nations High Commissioner for Refugees:

(a) declare in writing that a specified country:

(i) provides access, for persons seeking asylum,efiective
procedures for assessing their need for protecéiod;

(Footnote continues on next page)
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In any event, if it were appropriate to draw soamalogy between the
provisions mentioned, the analogy would suggeshoce than that there may be
factual questions presented by the criteria stistedl98A(3)(a)(i) to (iv), and, as
noted earlier, it is not necessary to determinetvidctual elements there may be
in those criteria. Nor is it necessary to deteemvhether or to what extent
judicial review of a Minister's determination trgtch factual elements were met
would be available. Recognising that there mayuiieh factual elements does
not determine whether the criteria stated in thevigion contain a further
element: that the access and protections in gquesire made available in
satisfaction of an obligation that the country hadgertaken either as a matter of
international or domestic law.

A country "provides access" to effective procedum assessing the need
for protection of persons seeking asylum of thealldescribed in s 198A(3)(a)(i)
if its domestic law provides for such proceduresfaris bound, as a matter of
international obligation, to allow some third pafsuch as the United Nations
High Commissioner for Refugees — "UNHCR") to undket such procedures or
to do so itself. A country does not provide acceseffective procedures if,
having no obligation to provide the procedures,thllt is seen is that it has
permitted a body such as UNHCR to undertake thdi'scown procedures for
assessing the needs for protection of personsrggakilum.

A country does not provide protections of the kidescribed in
s 198A(3)(a)(ii) or (iii) unless its domestic lawals expressly with the classes of
persons mentioned in those sub-paragraphs or iittégnationally obliged to
provide the particular protections. In particular,country does not provide
protection to persons who are given refugee stgtesding their voluntary
repatriation to their country of origin or resettient in another country, unless
the country in question provides to persons whcehasen given refugee status
rights of the kind mentioned in the Refugees Cotivan Not only did the
Arrangement not oblige Malaysia to provide any lodse rights, no provision

(i) provides protection to persons to whom thaturtoy has
protection obligations; and

(i) meets relevant human rights standards fospes to whom that
country has protection obligations; or

(b) in writing, revoke a declaration made underagaaph (a)."
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was made in the Arrangement that (if carried oubuld provide any of those
rights.

The Minister and the Commonwealth also submittdtht t the
circumstances in which s 198A was enacted poingaahat the adoption of this
construction of the section. They submitted th#8A was enacted with a view
to declaring that Nauru is a country specifiedtfa purposes of s 198A and that
it was known, before the enactment of s 198A, Metiru was not a signatory to
the Refugees Convention or the Refugees Protocol.

Two points may be made about this submissionst,Firis by no means
clear what use the Minister and the Commonwealtiglsbto make in the proper
construction of the provision of what they assetiede facts known to those
who promoted the legislation. The facts assertedat identify any mischief to
which the provision was directed. Rather, it sedrtieat the facts were put
forward as indicating what those who promoted #ggslation hoped or intended
might be achieved by it. But those hopes or imb&st do not bear upon the
curial determination of the question of constructiof the legislative text'.
Second, even assuming them to be in some way relettae arrangements made
with Nauru were very different from those that aosv in issue. Not least is that
so because Australia, not Nauru as the receivingtep, was to provide or
secure the provision of the assessment and oteps $hat had to be taken, as
well as the maintenance in the meantime of those wlhimed to be seeking
protection. Thus it was Australia, not the reaggvcountry, that was to provide
the access and protections in question. Furthiédnpugh the arrangement
between Australia and Nauru was recorded in a sboyt document, the better
view of that document may be that it created olilges between the signatory
states. But whether or not the arrangements watrt\ had the various features
that have been identified, the question of stayutoonstruction should be
resolved in the manner indicated.

Making the declaration

For the purposes of these proceedings the pagiesed that, in declaring
Malaysia, the Minister had regard to a submissi@pared by his Department to
which there was attached (among other things) adfram the Department of
Foreign Affairs and Trade ("DFAT"), together wittorse documents from
UNHCR.

121 APLA Ltd v Legal Services Commissioner (NS®005) 224 CLR 322 at 462
[423]-[424]; [2005] HCA 44.
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The focus of the submission from the Minister'sp&ement was the
Arrangement with Malaysia. Thus the submissiod,samong other things, that
the Department was satisfied that "the protectaffrded to Transferees" under
the Arrangement and associated Operational Guelsatisfied the criteria
stated in s 198A(3)(a). The submission assertat] ty the Arrangement, the
Government of Malaysia had made several "commitgiemt respect of the
treatment of persons dealt with under the ArranggmeNowhere in the
submission did the Department advert to the faat tinose "commitments” were
not binding obligations.

The advice from DFAT did address each of the Gaten s 198A(3)(a).
That advice can be summarised as follows:

(@ In answer to the question "Does Malaysia prevatcess, for persons
seeking asylum, to effective procedures for assgssineir need for
protection?" it was said: "Yes, Malaysia generalipws the UNHCR
access to persons seeking asylum including to ssesr need for
protection.”

(b) In answer to the question "Does Malaysia previdotection for persons
seeking asylum, pending determination of their gefu status?" it was
said: "As a non-signatory to the Refugee ConventMalaysia does not
itself provide legal status to persons seekinguasylbut it does allow
them to remain in Malaysia while the UNHCR undeemlall activities
related to the reception, registration, documemmatiand status
determination of asylum seekers and refugees."

(c) In answer to the question "Does Malaysia previotection to persons
who are given refugee status, pending their volyntapatriation to their
country of origin or resettlement in another coy®trit was said: "Not
being a party to the Refugee Convention, Malaysischot grant refugee
status or asylum or have in place legal protectitvsvever, Malaysian
authorities generally cooperate with the UNHCR aasl,noted above,
according to the UNHCR, 'there were credible intiices that forcible
deportations of asylum seekers and refugees hagdéa mid-2009."

(d)  Finally, in answer to the question "Does Malaysieet relevant human
rights standards in providing that protection?¥és said: "A number of
fundamental liberties are enshrined in Malaysiadefal Constitution and
[Malaysia's] national human rights commission, SUKMM, is active in
fulfilling its mandate with respect to these rightscluding inquiring into
complaints. ... Internationally, Malaysia is ngpvarty to the two primary
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human rights instruments: the International Cowénan Civil and

Political Rights and the International CovenantEmonomic, Social and
Cultural Rights. It is a party to three internaab human rights treaties:
the Convention on the Elimination of All Forms oisBrimination Against

Women (CEDAW), [the] Convention on the Rights ofrdems with

Disabilities (CRPD) and the Convention on the Rsglaf the Child

(CRC)."

That is, the DFAT advice that was placed before Minister reflected
what the parties to these proceedings agreed isptstion. First, the
Government of Malaysia is not bound to and doesiteelf recognise the status
of refugee in its domestic law. Second, the Govermt of Malaysia does not
itself undertake any activities related to the pdiom, registration, documentation
or status determination of asylum seekers and eefsig Third, the Government
of Malaysia generally permits UNHCR to undertakest tasks within the
territory of Malaysia and allows asylum seekersrémain in Malaysia while
UNHCR undertakes those activities.

The role played by UNHCR in performing these taskes amplified in
the documents emanating from that organisation thete annexed to the
briefing paper that went to the Minister. Nothingns for present purposes on
the particular content of those papers or the tbdg UNHCR has played or
would play under the Arrangement.

The observations and judgments made in the DFA/lcadlemonstrated,
and the facts that have been agreed for the pupobdahese proceedings
demonstrate, that none of the first three critstated in s 198A(3)(a) was or
could be met in the circumstances of these matters.

As already explained, the references in s 198A§3)¢ a country that
provides access and provides protection are todmstiwed as references to
provision of access or protection in accordanceh veibh obligation to do so.
Where, as in the present case, it is agreed thityia: first, does not recognise
the status of refugee in its domestic law and dussundertake any activities
related to the reception, registration, documemaéind status determination of
asylum seekers and refugees; second, is not mathetRefugees Convention or
the Refugees Protocol; and, third, has made ndlyegiading arrangement with
Australia obliging it to accord the protections uggd by those instruments; it
was not open to the Minister to conclude that Msilayprovides the access or
protections referred to in s 198A(3)(a)(i) to (iiifhe Minister's conclusions that
persons seeking asylum have access to UNHCR proeedor assessing their
need for protection and that neither persons sgeksylum nor persons who are
given refugee status are ill-treated pending detextion of their refugee status
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or repatriation or resettlement did not form a isight basis for making the
declaration. The jurisdictional facts necessaryntaking a valid declaration
under s 198A(3)(a) were not and could not be estady.

The Minister's declaration was made beyond powdér.follows that
s 198A(1) cannot be engaged to take either plainti Australia to Malaysia.
And as earlier demonstrated, s 198 does not suptypower to remove either
plaintiff from Australia to Malaysia.

The second plaintiff

The conclusions that have already been reacheldeteffect that offshore
entry persons seeking asylum whose need for protelcas not been assessed by
Australian authorities may be taken to another tquanly in exercise of the
power given by s 198A of the Act and that it was apen to the Minister to
declare Malaysia to be a country specified forgheposes of that section, may
be thought to make it unnecessary to consider #ngcplar issues that arose in
connection with the second plaintiff. However, thgues were fully argued and
their resolution affects the nature of the relidfieth the second plaintiff should
have. In particular, it is necessary to consider intersection between the
Immigration (Guardianship of Children) Ad946 (Cth) ("the IGOC Act") and
s 198A(1) of the Migration Act. The Administrativerangements Order made
by the Governor-General on 14 October 2010 anceatlyr in force provides for
the administration of both statutes by the MiniSter

Section 6 of the IGOC Act provides:

"The Minister shall be the guardian of the persamd of the estate in
Australia, of every non-citizen child who arrives Australia after the
commencement of this Act to the exclusion of theepes and every other
guardian of the child, and shall have, as guardil@same rights, powers,
duties, obligations and liabilities as a naturahglian of the child would
have, until the child reaches the age of 18 yeardeaves Australia
permanently, or until the provisions of this Actase to apply to and in
relation to the child, whichever first happens.”

Section 4AAA(1) of the IGOC Act provides that, gedi to some
exceptions which were not relevant in the preseatten

122 Commonwealth of Australia Gazet@&N 41, 20 October 2010, 2372.
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"a person (thehild) is a non-citizen child if the child:
(@) hasnotturned 18; and
(b)  enters Australia as a non-citizen; and

(c) intends, or is intended, to become a permanestdent of
Australia."

Section 6A of the IGOC Act provides that:

"(1) A non-citizen child shall not leave Australexcept with the
consent in writing of the Minister.

(2)  The Minister shall not refuse to grant any sachsent unless he or
she is satisfied that the granting of the consemitlavbe prejudicial
to the interests of the non-citizen child.

(3) A person shall not aid, abet, counsel or pre@ainon-citizen child
to leave Australia contrary to the provisions a$ thection.

Penalty: Two hundred dollars or imprisonment farmionths.

(4) This section shall not affect the operation afy other law
regulating the departure of persons from Australia.

The second plaintiff has not turned 18, enteredtralia by landing at
Christmas Island as a non-citizen and evidentlgnds (if he is permitted to do
S0) to become a permanent resident of Austratiavas not disputed that he is a
"non-citizen child" for the purposes of the IGOCtAc

The Minister has not given consent in writing, enthe IGOC Act, for
the plaintiff to leave Australia. The Minister, his delegate appointed under the
Migration Act, determined that persons other thia@ tinaccompanied minors
who arrived at Christmas Island when the plaintdisl should be taken to
Malaysia. There has been no determination underMigration Act that the
second plaintiff, or any of the other unaccompam®@dors, should be taken to
Malaysia. Such examination of his circumstancedegmrtmental officers have
undertaken does not, so far as the agreed factshgoy any consideration of
whether the Minister's consent is necessary or lvenagaking the second plaintiff
from Australia would be in his interests. Rathbe departmental records show
that it is intended that a "best interests of tidcassessment” should be
undertaken by UNHCR, in Malaysia.
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A determination by the Minister (or his delegatet an unaccompanied
minor should be taken from Australia to a countegldred under s 198A(3)(a) of
the Migration Act would not constitute a consenwinting of the kind required
by s 6A of the IGOC Act. Nor would the exercisepofwer to take an offshore
entry person to another country pursuant to s 198#(l within the operation of
s 6A(4) of the IGOC Act and its provision that s 68hall not affect the
operation of any other law regulating the departairneersons from Australia”.

Laws providing for the compulsory removal of cartgpersons from
Australia or taking such persons to another couateynot laws "regulating the
departure of persons from Australia". The subfeatter of the kinds of law first
mentioned cannot be described as “tleparture of persons from Australia”.
And when s 198A provides power to take personsntallvithin the class of
persons identified in that section to a countrynideed in accordance with the
section it is not a law that is aptly described'ragulating” that subject matter.
Just as it may often be necessary to distinguistwdan regulating and
prohibiting®, it is necessary in the present case to recoghisedistinction
between a law regulating the departure of persoo fAustralia and a law
which gives power to remove persons from Australia.

If, as the Minister and the Commonwealth submjttedat was said in the
opinion of four members of the Court WIACB v Minister for Immigration and
Multicultural and Indigenous Affairsvere to be understood as suggesting a
different construction of s 6A(4), the constructemd operation of that particular
provision were "irrelevant to the question of coanstion raised by [that]
appeal®®,

Accordingly, removal of a person from Australiaavls a "non-citizen
child" within the meaning of the IGOC Act, or theking of that child to another
country pursuant to s 198A, cannot lawfully be etiéel without the consent in
writing of the Minister (or his delegate). The t#en to grant a consent of that
kind would be a decision under an enactment anddviherefore engage the
provisions of theAdministrative Decisions (Judicial Review) A&77 (Cth) and,
in particular, the provisions of that Act conceiithhe giving of reasons as well

123 Australian National Airways Pty Ltd v The Commonite§l945) 71 CLR 29 at
61; [1945] HCA 41;McCarter v Brodig(1950) 80 CLR 432 at 495; [1950] HCA
18; cfHughes and Vale Pty Ltd v State of New South Wa851) 93 CLR 1 at 26;
[1955] AC 241 at 299-300.

124 (2004) 79 ALJR 94 at 102 [42]; 210 ALR 190 at 2[PD04] HCA 50.
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as the availability of review on any of the grourstated in that Act. The
Minister and the Commonwealth accepted that thiglevbe so.

No consent in writing having been given by the isber under the IGOC
Act for the second plaintiff to leave Australia,eth need be no further
consideration of the questions presented by thesilplesengagement of the
Administrative Decisions (Judicial Review) Adtlor is it necessary to examine
any wider question about the content or applicabbithe Minister's duties as
guardian. It is enough to observe that the remo¥#iie second plaintiff without
that consent would be unlawful. The power to takenother country that is
given by s 198A(1) can be exercised only if thiirtg is not otherwise unlawful.

Conclusion and orders

For the reasons that have been given, the Mitgstbeclaration that
Malaysia is a specified country for the purposes @B8A of the Act was made
without power. There should be a declaration & #ffect. The Minister may
not lawfully take either plaintiff from AustraliaotMalaysia and the Minister
should be restrained accordingly. In additionthi@ case of the second plaintiff,
the Minister should be further restrained from makthe second plaintiff from
Australia without there being a consent in writioigthe Minister given under
s 6A(1) of the IGOC Act. The defendants should ey plaintiffs’ costs of the
proceedings to date before Hayne J and the FulitCou
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HEYDON J. There are background matters to bechatéhe outset.

Background matters

The Australian Human Rights Commission intervemmedupport of the
second plaintiff in these proceedings. Its Pradidis the Hon Catherine
Branson. In her affidavit she described the Cormioisas "Australia's National
Human Rights Institution” — an expression not appegain the Australian
Human Rights Commission At986 (Cth). When sitting as a member of the
Full Court of the Federal Court of Australia sheds#hat the Refugees
Convention "does not create any general rightnefagee to enter and remain in
the territory of a Contracting Stat&®' She also sattf, using some words of
Lord Mustill, that Australia "is entirely free toedide, as a matter of executive
discretion, what foreigners it allows to remain hiit its boundaries® She
asserted these propositions to be true in relatidioth the Refugees Convention
and the Ac¥®. Branson J also said that s 36 of the Act "doelsgive an
entittement to a protection visa to every 'nonzeiti in Australia to whom
Australia has protection obligations under the Beftss Convention®. Among
those obligations is that created by Art 33: Aalsdris obliged not to expel a
"refugee"” to the "frontiers of territories wheresHife or freedom would be
threatened on account of his race, religion, natign membership of a
particular social group or political opinion." Tlheestion whether the Refugees
Convention imposes on the states which are pauiésan obligation to assess
protection claims need not be considered. Whetiremot the Refugees
Convention does impose that obligation, the onlygations on the Minister in
Australian law are those which are found in the. Adthatever obligation Art 33
imposes on Australia, it is an obligation whichnssefrom a treaty. The treaty
has no force in Australian law until it or any paftit is enacted. Subject to the

125 The central facts and legislative provisions seé out in the plurality judgment.
The abbreviations employed in the plurality judgireme employed below.

126 SZ v Minister for Immigration and Multicultural Affs (2000) 101 FCR 342 at
345 [14] (Beaumont and Lehane JJ agreeing).

127 SZ v Minister for Immigration and Multicultural Affs (2000) 101 FCR 342 at
346 [14].

128 SeeTl v Immigration Officef1996] AC 742 at 754.

129 SZ v Minister for Immigration and Multicultural Affs (2000) 101 FCR 342 at
346 [15].

130 SZ v Minister for Immigration and Multicultural A&ifs (2000) 101 FCR 342 at
349 [32].
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contrary terms of any enactment, Australian lavassLee J, sitting in the Full
Court of the Federal Court of Australia, descrilteth Al-Rahal v Minister for
Immigration and Multicultural AffairS®: "Australia, by Executive act, or by
legislation enacted by Parliament, may provide gersons to be expelled, or
returned, without determining whether they are geks." At the time the
propositions referred to in this paragraph wereneraied in the Full Court of the
Federal Court of Australia, there was no enactnerthe contrary. Since then
s 198A of the Act has been enacted. It is nolhéocontrary either.

Indeed there are various provisions in the Actolleontemplate that the
Minister need not assess the claims of a non-aitsaeking protection where the
non-citizen is able to reside in another countryesghhe or she will not be
persecuted. For example, an applicant for ref@tgieis cannot insist that claims
for protection be assessed by or in Australia wise3é(3) applies. The same is
true where Pt 2 Div 3 subdiv Al (ss 91A-91G) applfen which case an unlawful
non-citizen must be removed as soon as reasonaddyiqgable: s 198(7)). And
the same is true where Pt 2 Div 3 subdiv AK (ss AND) applies (in which
case an unlawful non-citizen must be removed ars asaeasonably practicable:
s 198(9)). These provisions point against theterce of any limitation on the
power of the Executive to remove non-citizens ewteough their protection
claims have not been assessed here.

In international law, as French J saidRatto v Minister for Immigration
and Multicultural Affairs®, the return of a person to a third country willt no
contravene Art 33 even though the person has ru of residence there and
even though it is not a party to the Conventiooyvpted that it can be expected,
nevertheless, "to afford the person claiming asykffective protection against
threats to his life or freedom for a Conventionsa™*

Assuming but not deciding that that proviso isreor, whether Malaysia
can be expected to afford effective protectiondgliam claimants which it has

131 (2001) 110 FCR 73 at 79 [27].

132 (2000) 106 FCR 119 at 131 [37]. See also Laatdrpand Bethlehem, "The scope
and content of the principle of non-refoulement:pir@n” in Feller, Turk and
Nicholson (eds),Refugee Protection in International Law: UNHCR'$olél
Consultations on International Protectio(R003) 87 at 122, quoted MAGV and
NAGW of 2002 v Minister for Immigration and Mullicwal and Indigenous
Affairs (2005) 222 CLR 161 at 172 [25]; [2005] HCA 6.

133 Minister for Immigration and Multicultural Affairg Al-Sallal (1999) 94 FCR 549
at 559 [43]-[48]; M38/2002 v Minister for Immigration and Multicultair and
Indigenous Affairg2003) 131 FCR 146 at 159 [39].
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agreed to receive from Australia goes to Austmliebmpliance with the
Refugees Convention. It does not go to the legalitthe Minister's conduct in
domestic law unless an enactment provides otherwigs true that legislation is
to be construed so as to avoid, if possible, adbred Australia's international
obligations. But if the language is sufficientlgar, effect must be given to it.

The Act has not incorporated the totality of theflRjees Convention into
Australian municipal law so as to make it a dimiirce of rights and obligations
under that law*. But the Act does incorporate the Refugees Caivein part.
For example, from 1992 it created (in the presen8®& and 65) the protection
visa as "the mechanism by which Australia offerstgetion to persons who fall
under [the Refugees Conventiolil; How far the Act has incorporated the
Refugees Convention is a matter of constructiohefAct™.

Must the criteria stated in s 198A(3)(a) be objadti established?

The plaintiffs’ primary submission on s 198A wastta taking under

s 198A(1) depends on the existence of a valid datden under s 198A(3). The
validity of a declaration depends on proof thatheatthe four conditions listed

in s 198A(3)(a)(i)-(iv) exist as a matter of facthe plaintiffs submitted that it

was insufficient to examine what happens in pradticMalaysia. They said that
the four conditions could only exist if Malaysiadhkegal obligations under both
its domestic law and international law to providee taccess described in
sub-par (i), to secure the protection describesuimpars (ii) and (iii) and to meet
the standards set out in sub-par (iv), and alselafaysia supplied a judicial

system capable of ensuring that those obligatisaseaforced. The plaintiffs

specifically eschewed any submission that Malaiaiied an effective judicial

system, but maintained that it was not bound by appropriate rules of

domestic or international law.

134 SZ v Minister for Immigration and Multicultural Affs (2000) 101 FCR 342 at
348 [28].

135 SeeNAGV and NAGW of 2002 v Minister for Immigratiordddulticultural and
Indigenous Affairs(2005) 222 CLR 161 at 176 [40], quoting the Explany
Memorandum to th#ligration Reform Actl992 (Cth).

136 Minister for Immigration and Multicultural Affairs Khawar(2002) 210 CLR 1 at
16 [45]; [2002] HCA 14;,NAGV and NAGW of 2002 v Minister for Immigration
and Multicultural and Indigenous Affairg2005) 222 CLR 161 at 172 [26];
Minister for Immigration and Multicultural and Ingenous Affairs v QAAH of
2004 (2006) 231 CLR 1 at 14 [33], 16 [34]; [2006] HCA;5NBGM v Minister for
Immigration and Multicultural Affairg2006) 231 CLR 52 at 69 [55]; [2006] HCA
54.
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Against the eventuality that that first submissioight be rejected, the
plaintiffs put a secondary submission: that thdiditg of the declaration
depended on the Minister's satisfaction as to Migtence of the circumstances
described in s 198A(3)(a)(i)-(iv). The plaintiffait a further submission, to be
considered later, that the Minister had not beetisfead because, by
misconstruing s 198A(3)(a), he had posed the woprstions.

The argument of the plaintiffs was put in more aflelas follows.
Important human rights of the plaintiffs were atkst — freedom from the use of
force in taking them to Malaysia and freedom of sroent. (They also referred
to liberty, but the success of their arguments redhat that is not something
they will achieve for some time, if ever, in Ausiaa unlike Malaysia.) The
Refugees Convention is a pact between statesudfralia decides not to process
claimants to refugee status onshore, it musthellother states who are parties to
the Refugees Convention that it will process claiteaffshore in places where
the same standards apply. The same standardsiendlot only the right of
non-refoulement pursuant to Art 33 but many othghts such as what were
described as "basic survival and dignity rightsjuding rights to property, work
and access to a social safety net", rights notetaiscriminated against, and
rights to be guaranteed religious freedom. ltolwkd that the Minister had to be
sure as a matter of fact that Malaysia was comglwiith all those standards.

Initially the defendants advanced a submission &fiathat was required
was that the Minister "form, in good faith, an axalve judgment that what he
declares is true." It was said that the signifezaof "good faith" is to require the
Minister to endeavour to take into account the foomditions, but no more. A
failure of the Minister to do that would invalidatee declaration, with the result
that s 198A(3)(a) would impose greater obligatitrem those which would exist
if the Minister had a simple power to declare coestfor the purposes of
s 198A(1). But at a later stage the defendantsarmzbd a less extreme
submission. While it was necessary that the Menisorm in good faith an
evaluative judgment that what he declares is gadeavouring to ask the correct
guestion was not enough: the endeavour must sdiceed a failure to ask the
correct question "would vitiate the exercise of gfmver under" s 198A(3)(a).
This becomes indistinguishable in substance from pihaintiffs' secondary
submission.

It is not necessary to decide whether the moreema of the defendants'
two submissions is correct. It is sufficient tocidie this case by reserving the
position in relation to the more extreme submissioolding that the primary
position of the plaintiffs is wrong and holding that least the less extreme
submission of the defendants is correct.

The reasons why the primary submission of thenpfés is not sound are
as follows.
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First, s 198A(3)(a) does not expressly providet tie validity of the
declaration depends on proof of the four conditiarsa matter of facf. The
Minister may "declare” the four conditions: thigims to the view, contrary to a
submission of the plaintiffs, that while he is &sart them as matters of fact, the
process by which he makes the assertion is a taski$ personal assessment,
taking into account the four conditions. If thauds are satisfied that they have
been taken into account, it is not for the coudsekamine that assessment
further.

Secondly, the statutory language does not in tergfsr to legal
obligations or courts of law. The references tovmting access, securing
protections, and meeting human rights standards, more apt to suggest
practical access, practical protections, and a ingeedf standards in practice.
The language centres on what does happen, andhnibieadomestic machinery
which makes this happen; indeed that domestic machicould change over
time while still securing the same practical resulEven less does the language
suggest that Malaysian adherence to the Refugeesve@Gtion has any
materiality — for while there is room for a presump that the Malaysian
authorities will comply with their domestic law, tasis has been demonstrated
for giving room for any presumption that they wouldve complied with the
Refugees Convention unless it either operated ttirat Malaysian law or had
been legislatively incorporated into Malaysian lawn the absence of clear
words, to read the language as calling for legéibabons to achieve the results
stated in s 198A(3)(a) and for courts to enforaarths to add a fifth wheel to the
coach. What matters is the achievement of regultact, not the identification
of formal structures conforming to the ideal staddeof an Abbé Sieyes which
may or may not achieve them.

Thirdly, a decision to make a declaration und&88A(3)(a) is a decision
which pertains to the conduct of Australia's exaéaffairs. It concerns dealings
between Australia and friendly foreign states. Séhalealings are within the
province of the Executive. Intrusion by the cournt those dealings may be
very damaging to international comity and good tretes. The Minister is
accountable to Parliament for his conduct of thdealings. He may be
questioned. He may be criticised. He may be comaéel by Parliamentary
resolutions. He may have to resign. His conduay ihead to the passing of a
motion of no confidence in the Government of whinghis a part, and thence to
the fall of that Government. As a practical mattez is also liable to
condemnation before the court of public opinionut,Bunless it can be shown
that he has not formed in an evaluative judgmefier aasking the correct

137 P1/2003 v Minister for Immigration and Multiculturand Indigenous Affairs
[2003] FCA 1029 at [49] per French J.
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guestions, that what he declared was true, hetiactmuntable to courts of law.

Of course there are circumstances in which Ausinatiourts are at liberty and
are obliged to make pronouncements about the &eadareign sovereign. But

as the Federal Court of Australia has said, itsatlear language to create this
liberty and this obligation to embark on the poiht dangerous course of

making "judgements with public effect about whetlwher countries meet

relevant human rights standard®."

Fourthly, the subject matter of the four condifois significant. As
French J has sdit:

“The form of the section suggests a legislativentibn that the subject
matter of the declaration is for ministerial judgmelt does not appear to
provide a basis upon which a court could determihether the standards
to which it refers are met. Their very charactserevaluative and
polycentric and not readily amenable to judiciafies."

Another judge of the Federal Court of Australia kiascribed the provision as
"broad ranging and subjecti#. A third has said that the existence or
non-existence of the conditions in a given casaratters "very much of degree
rather than indisputable fadf". The largest single part of the Federal Court of
Australia's work is migration law. It has incomalaly greater experience in
migration law than this Court. These pronouncesémtthe Federal Court of
Australia suggest that questions as to whethercdmelitions actually exist are
not apt for resolution by a process of adjudicateord are not thrown up by
s 198A(3)(a).

A fifth consideration is that it is relevant, intérpreting legislation, to
consider not only the pre-existing state of the Mtich it amends, but the
continuing law which surrounds it, with which it stuco-exist and with which

138 Sadigi v Commonwealth (No @009) 181 FCR 1 at 49 [223] per McKerracher J.

139 P1/2003 v Minister for Immigration and Multiculturand Indigenous Affairs
[2003] FCA 1029 at [49]. For discussions about ¢bacept of "polycentricity”,
see Campbell and Groves, "Polycentricity in adntiais/e decision-making” in
Groves (ed)Law and Government in Australié@2005) at 213; Aronson, Dyer and
Groves,Judicial Review of Administrative Actiodth ed (2009) at 454 [7.180];
King, "The pervasiveness of polycentricity”, [2008)blic Law101.

140 Sadigi v Commonwealth (No @009) 181 FCR 1 at 49 [224] per McKerracher J.
See alsd’laintiff P1/2003 v Ruddoak007) 157 FCR 518 at 537 [69].

141 Plaintiff P1/2003 v Ruddocf007) 157 FCR 518 at 537 [68], where Nicholson J
saw the proposition as arguable.
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there should be some coherence. The legal comtextich s 198A was enacted
supports the defendants' position. Section 1984 wmaoduced into the Act in
2001. In discussing other provisions of the Actalthg with comparable
problems, several decisions of the Federal Courfwdtralia approved a test
stated by Emmett J (which was itself derived fropdgment of von Doussa J)
as a test for what a "safe third country” is iratiein to a non-citizen. Emmett J
said that it was necessary that there be "effe@iegection” but that this did not
require that there be any "legally enforceablettidh In Patto v Minister for
Immigration and Multicultural Affair§rench J safé®:

"A right of residence in a third country is notcandition of its
characterisation as a safe third country if it beasty to the Convention
which will honour its obligations thereunder. Nbrs necessary that the
third country be a party to the Convention if itllwetherwise afford
effective protection to the person. AhSallaf**! the Full Court expressly
approved and adopted ... the approach of EmmetAD fafiry**:

'... S0 long as, as a matter of practical reality fact, the applicant
is likely to be given effective protection by beipgrmitted to enter
and to live in a third country where he will not tneder any risk of
being refouled to his original country, that willf§ce."

Thus at the time when s 198A was introduced into Alet a test of "practical
reality and fact" had been employed successivelywdry Doussa J, Emmett J,
Heerey J, Carr J, Tamberlin J and French J. Tiem=n inference that the
meaning of s 198A(3) turns on the same test.

The plaintiffs submitted that the word "protection s 198A(3)(a)(i)-(iv)
included what was said to be Art 33 protection agfaremoval of claimants for
refugee status to a country where a person fearse@dion on a Refugees

142 Al-Zafiry v Minister for Immigration and Multicultal Affairs [1999] FCA 443 at
[20] and [23].

143 (2000) 106 FCR 119 at 131 [36]. See adddrahal v Minister for Immigration
and Multicultural Affairs(2001) 110 FCR 73 at 97 [91] per Tamberlin J.

144 Minister for Immigration and Multicultural Affairg Al-Sallal (1999) 94 FCR 549
at 558-559 [42] per Heerey, Carr and Tamberlirsdé;also at 559 [46].

145 Al-Zafiry v Minister for Immigration and Multicultal Affairs [1999] FCA 443 at
[26]. See alsMinister for Immigration and Multicultural Affairs Thiyagarajah
(1997) 80 FCR 543 at 562 per von Doussa J.
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Convention ground. Let it be assumed that Art 88sdgive that protectiof,
even though it is expressed to be in favour ofugeks”, not of persons who
have not been established to be refugees. Theissibmwent on to contend
that the word "protection” in s 198A(3)(a) alsoluded other rights. These were
rights not to be penalised for seeking protectraghts to be provided with basic
survival and dignity rights, including the right pooperty, work and access to a
social safety net (see Arts 13, 17, 18, 19, 21a2®@ 24); rights to be provided
with documentation (see Arts 27 and 28); rightdéogiven access to national
courts to enforce their rights (see Art 16); rights to be discriminated against
as to race, religion or country of origin (see B)f and rights to be guaranteed
religious freedom (see Art 4). The plaintiffs sutted that "protection” was a
"legal term of art" used "to describe the rightd&accorded to a person who is
or claims to bea refugee" (emphasis added).

This was so ambitious a submission as to casttdoatbonly on its own
validity, but also on the validity of other argunteradvanced to support the
construction of s 198A which the plaintiffs advat It is extremely
improbable that the legislative language picks lipha rights referred to. Even
in the Refugees Convention they are expressed tghts of "refugees"” — not
persons making a claim to refugee status whichnioas/et been approved and
might never be approved. There is no basis inAittefor treating the rights of
those who have not yet successfully claimed refai@teis as being equivalent to
all the rights of those who have. In Australigah take a long time for the claim
of an asylum seeker to be a refugee to be exanhiefdle it is either accepted or
rejected. The same may well be true in other csivhich may be declared
under s 198A(3)(a). It cannot be correct that 8A(9)(a) prevents a country
from being declared unless it accords to refugeements the same social
security rights, for example, as it accords tooits1 nationals (Art 24) — for the
world, unfortunately, contains enormous numbergaffigee claimants, many
resident in countries which did not consent to rttentry and which find it
extremely difficult to fund social security for thewn nationals.

Further, the power of revocation given by s 19941Bis not expressed to
be subject to any conditions. That suggests ti&fpbwer to exercise it arises
whenever the Minister perceives that conditionsehalevantly changed: it does
not require the Minister to establish that, as &enaf fact, they have changed.
A construction of s 198A(3)(a) which requires eBthiment of the listed
conditions as a matter of fact would make the potwemake a declaration

146 As asserted in Hathawalhe Rights of Refugees Under International L&005)
at 157-160 and 278; Office of the United NationsgiHiCommissioner for
RefugeesHandbook on Procedures and Criteria for DeterminiRgfugee Status
Under the 1951 Convention and the 1967 Protocohtneyy to the Status of
Refugees(1992) at 9.
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subject to much more stringent conditions than wguoto revoke it. This
anomalous result points against the plaintiffs'starction. Ordinarily a power to
make an instrument on conditions is to be constragdncluding a power to
revoke it on the same condition8cts Interpretation Ac1901 (Cth), s 33(3).

The plaintiffs submitted that s 198A was part dégislative scheme the
"purpose” of which is:

"not simply to enable [the] taking of a person twther country, nor to
enable removal per se, but to fulfil Australia'sligditions under the
Refugees Convention by authorising the taking @eeson to a country
where their claim for protection under the Refug€esmvention will be
assessed and determined and they will be giveegron both during that
process, and afterwards if they are found to begeds. That purpose is
not advanced by interpreting s 198A(3) as enabdirdeclaration to [be]
made in relation to a country that does not in fadil the s 198A(3)
criteria."

By "in fact fulfil the s 198A(3) criteria”, the sufission meant "in fact have a
legal system providing for those criteria and art@ystem enforcing them".
Apart from making some perhaps controversial assiomp about what
Australia's obligations actually are, the rathemegal considerations to which the
submission points are outweighed by the factorsedtaabove. And the
submission, which turns on statutory purpose, c®@msistent with the statutory
context. On 1 September 2001, the Australian Priviieister announced a
decision to establish a processing centre for edagon Nauru. On
10 September 2001, the Republic of Nauru and Alistsagned a "Statement of
Principles" in relation to asylum seekers, whictsw@ provide the basis for joint
cooperation in humanitarian endeavours relatingsglum seekers. Eight days
later (on 18 September 2001) the Bill for thkgration Amendment (Excision
from Migration Zone) (Consequential Provisions) A2901 (Cth), which
contains s 198A, was introduced into ParliamenthgyMinister for Immigration
and Multicultural Affairs. On 27 September 200&rIRRment enacted that Bill
in the terms in which it had been introduced. Fiags later, on 2 October 2001,
the Minister for Immigration and Multicultural Affie made a declaration under
s 198A(3) in relation to Nauru. There are sevestdrences in the Parliamentary
Debates to the taking of asylum seekers to Ndurét that time, Nauru was not
a party to the Refugees Convention, the Refugeetodtl, the International
Convention on the Elimination of all Forms of Radascrimination (1966), the

147 Australia, House of RepresentativeRarliamentary Debates (Hansard),
19 September 2001: see, for example, at 30969763091013 and 31015;
Australia, SenateRarliamentary DebategHansard), 24 September 2001: see, for
example, at 27698, 27724 and 27727.
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International Covenant on Economic, Social and @alt Rights (1966), the
International Covenant on Civil and Political Riglf1966), the Convention
against Torture and other Cruel, Inhuman or Deg@diTreatment or
Punishment (1984), or the International Conventon the Protection of the
Rights of All Migrant Workers and Members of théiamilies (1990). The
domestic law of Nauru did not contain any specgrovisions or protections
relating to persons who under international law Mdae classified as refugees or
asylum seekers. In the light of those circumstandeis unlikely that the
meaning of s 198A(3)(a) is that the Minister onlgshpower to make a
declaration if the country to which the declaratretates is party to treaties, and
has domestic laws, of that kind. It is not a guesbf subjective intention or
purpose. The true interpretation of s 198A(3)@pahds on the meaning of the
words as they were used at the time of its enadtmEnat meaning cannot have
changed. In the context which existed when s 198#s introduced, the
language employed by those who procured its enaxttrhad, on its true
interpretation, an application to the Republic @uxu. That was so despite the
fact that the Republic of Nauru was not party ® lieted treaties and despite the
state of its domestic law. Although Australia viasbear the costs of activities
involved in implementing the "Statement of Prinegdl, and although all
activities were to be conducted in accordance tighrelevantiomestidaws of
the two countries, the "Statement of Principledd seothing about obligations
underinternationallaw. Nor, whatever actually happened, did that&hent of
Principles" in terms say that Australia, rathernthidauru, would meet the
s 198A(3)(a) criteria. And the "Statement of Piptes” said nothing about court
systems. The contemporary meaning of s 198A(3M@3 that it enabled a
declaration to be made in relation to a countryt thad no obligations in
international law to comply with the Refugees Camien and without any
stipulation as to its court system. That contrisdice plaintiffs' submission.

Did the Minister ask the wrong questions?

The plaintiffs submitted that the Minister askedeowrong question:
whether the s 198A(3)(a) conditions were satisfiatly in relation to the 800
persons whom it is proposed will be transferredVialaysia pursuant to the
Arrangement. They submitted that he should hakedabow all asylum seekers
are treated in Malaysia, but that he did not.

The first contention advanced in support of thénsigsion that the
Minister erred in this way was that the declaratiwas only made after the
Arrangement with Malaysia had been concluded aisdsignified a focus by the
Minister on only the 800 transferees. This is aatalid criticism: there would
have been no point in making the declaration betbee Arrangement was
concluded.

The second contention advanced in support of themgsion that the
Minister erred in this way turned on the terms ofubmission made to the
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Minister by his Department and a reading of paftdshe Minister's affidavit.
What was submitted to the Minister is not decisivd/hat he said about his
decision-making process in his affidavit is impattaFairly read as a whole, that
affidavit reveals that he did not apply a wrong.te§he plaintiffs’' reading of it
IS, with respect, the result of an advocacy slant.

The plaintiffs also said that the Minister aské&e@ twrong question in
failing to consider what the existing position inaMysia was, as distinct from
some possible turn away from that position in theurfe. This criticism is
misplaced. The time of the relevant state of effés the time the transferees
arrive in the declared country. No earlier tims hay significance. So far as the
Minister spoke of shifts in the thinking of the Mgkian Government, for
example, which might lead to changes in futurewhs directing himself to that
time. On the plaintiffs’ submission, a s 198A(8kldration could be made if the
conditions referred to in s 198A(3)(a) existedha time of the declaration even
though they were expected to change shortly themeafan irrational outcome.

The plaintiffs then submitted that the Ministeked the wrong question
because he had before him the answers given todoestions by the DFAT.
The plaintiffs then expressed disagreement withouaraspects of the answers.
But a complaint about the answers to questions does demonstrate
incorrectness in the questions.

Finally, the plaintiffs submitted that the Ministemisinterpreted
s 198A(3)(a) by treating it as limited to practicainditions on the ground, not
matters of legal obligation. That was not a misiptetatior®.

Was s 198A(1) correctly applied?

The plaintiffs submitted that the decision to take first plaintiff to
Malaysia under s 198A(1) was flawed on the suppaggednd that the relevant
officer failed to consider the first plaintiff's dividual circumstances by not
taking into account the operation of Malaysian imration law upon him as a
result of his having spent three days in Malaysiaraute to Australia. These
submissions fail for the following reasons.

The plaintiffs said they did not seek to make secthat Malaysian law
would in fact be applied in a particular way sotttiee first plaintiff would be
prosecuted and convicted of offences. The pléntiescribed their argument as
"a considerations argument”. But for this "consaiens argument" to succeed,
it would be necessary to have some sense of tleatetd which, as a matter of
practical reality, there would be prosecutions.

148 See above at [162].
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There is nothing in s 198A(1) or any other parttloé Act making it
mandatory for the relevant officer to consider \heetthe first plaintiff had
committed any offences under Malaysian immigrataom. There are no express
words to that effect. Nor is there any materiampiication ... in the
subject-matter, scope and purpose of the ‘Act! that is, the subject matter,
scope and purpose to be ascertained from the@tatvords. Since the Act does
not specify prior offences against Malaysian immaigm law as a relevant
consideration, it is, as Deane J saidS#an Investments Pty Ltd v MacKeftgr
"largely for the decision-maker, in the light of ttess placed before him by the
parties, to determine which matters he regardsl@gvant and the comparative
importance to be accorded to matters which he gards."

Even if it were mandatory to consider the questadnpossible past
offences against the migration aspects of the gémeiminal law of Malaysia,
and even if the relevant officer thought it waswaint, it would be relevant also
to consider three other things. One is the Arramggd. Another is the
Guidelines™ to give effect to the Arrangement. The third h& tExemption
Order®® made, pursuant to the Guidelines, by the releXaiysian Minister
under s 55 of thémmigration Actl959 (Malaysia) ("the Immigration Act").

The Arrangement and the Guidelines were considésedhe relevant
officer. They are not legally binding, but theyeasolemn and detailed
indications by the Malaysian Government of whatikely to happen to the
transferees in Malaysia. The relevant officer waditled to treat these
indications as a solid basis for drawing an infeeeabout what would actually
happen. Under cl 10(3) of the Arrangement, Makaysigreed that the
Government of Malaysia would facilitate the "Trasrgles' lawful presence
during any period [when] Transferees' claims togxton are being considered
and, where Transferees have been determined to teed of protection, during
any period while they wait to be resettled". Undet0(4) of the Arrangement, it
was agreed that "[w]hile in Malaysia Transfereedl wnjoy standards of
treatment consistent with those set out in the délines]." Clause 2.2.2(b) of
the Guidelines provided that transferees who seglum will be permitted to

149 Minister for Aboriginal Affairs v Peko-Wallsend L{#986) 162 CLR 24 at 40 per
Mason J; [1986] HCA 40.

150 (1981) 38 ALR 363 at 375. See aldmister for Immigration and Multicultural
and Indigenous Affairs v Nystro(@006) 228 CLR 566 at 606 [126]; [2006] HCA
50.

151 That is, the Operational Guidelines to Suppoansfers and Resettlement.

152 That is, the Immigration (Exemption) (Asylum See®} Order 2011 (Malaysia).
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remain in Malaysia under an "exemption order." uSk 2.3.1(a) of the
Guidelines provided that transferees are "permiteedemain in Malaysia and
will not be liable to being detained and arrestad tb their ongoing presence in
Malaysia under this Arrangement." Clause 3 of @wadelines provided that
"[d]etailed guidance concerning the operation @& #&rrangement as it relates to
Transferees will be provided to law enforcementnages and other relevant
authorities to ensure ... that their treatment wil im accordance with this
Arrangement".

The plaintiffs’ submission that the relevant ddficwas required to
consider whether the first plaintiff would be prosged for past immigration
offences in Malaysia would mean that she was requio make her decision on
the assumption that Malaysia would not comply wiishcommitments under the
Arrangement and the Guidelines. That cannot beecor It is not for relatively
junior officers of the Commonwealth to make an agstion of that kind about
the behaviour of a friendly foreign government. o$& assumptions relate to the
external affairs of the Commonwealth. In the absenf clear statutory language
to the contrary, they are only to be made by Marstwho are responsible to
Parliament for their conduct.

The plaintiffs' submissions are also incorrectdlation to the Exemption
Order. The background to the Exemption Order & th was referred to in
cl 2.2.2(b) of the Guidelines. It was made undgb ®f the Immigration Act. It
exempts persons transferred to Malaysia under th@ngement from s 6 of the
Immigration Act. By s 6(1)(a)-(c) of the Immigrati Act non-citizens are
prohibited from entering Malaysia without an apprafe pass or order unless
exempted, pursuant to s 6(1)(d), from s 6 by aemontade under s 55.

The plaintiffs submitted that the Exemption Ordety operates for the
period 8 August 2011 to 7 August 2013. They pairdat that this period began
after the first plaintiff had passed through Malaysn his way to Australia. But
on its true interpretation the Exemption Order &g¥plduring that period in
relation to earlier conduct. A contrary interptea would, considered in the
context which gave rise to the Exemption Orderdeent entirely futile, and is
thus to be rejected.

The plaintiffs also submitted that cl 4(a) of tBeemption Order had the
effect that it ceased to operate in favour of adfaree if the transferee were
“registered as 'refugee’' by United Nations High @ussioner for Refugees".
They also submitted that cl 4(e) of the ExemptiadeD provided that it ceased
to operate in favour of a transferee if the trarefewere "listed as prohibited
immigrant under subsection 8(1)" of the Immigratidwt. The plaintiffs
submitted that a person can be listed as a predilommigrant if the person was
"unable to show that ... definite employment [is] &g him" or is "likely to
become a pauper” (Immigration Act, s 8(3)(a)). sTelubmission does not deal
with the fact that the word "and" appears betwéenfourth and fifth conditions
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in ¢l 4. Thus the defendants submitted that theditmns appear to be
cumulative, not disjunctive. The plaintiffs did thdeal with this submission
either in writing or orally. Even if the conditisrare disjunctive, and even if the
plaintiffs' suggestion that the listing of a persasm a prohibited immigrant is
technically possible under s 8(3)(a) of the Immiigmra Act, it would seem very
unlikely that the Malaysian authorities would rely s 8(3)(a) in view of what is
said in cl 10(3) of the Arrangement and cl 2.3.10fathe Guidelines. A relevant
officer considering the s 198A(1) discretion woblkl entitled to assume that the
Malaysian authorities would not depart from theeessl structure of the
Arrangement in the fashion suggested.

The plaintiffs also complained that the Exempt@rder only exempted
transferees from s 6 of the Immigration Act. Thabwever, is the primary
relevant source of potential criminal liability. h@ plaintiffs submitted that the
first plaintiff's arrival in Malaysia also breached5, but the conduct was in
substance the same as that involved in s 6. It lbeayrue that the Exemption
Order does not in terms cover a possible offenaEnags 5 when the first
plaintiff left Malaysia, but in all the circumstaex the possibility of a
prosecution under s 5 alone is far-fetched.

The plaintiffs submitted that transferees wereosgo to the risk of
whipping in Malaysia in relation to immigration efices, and that the relevant
officer had only considered this risk in relatioo teligious offences, not
immigration offences. Apart from the role of theelfnption Order in relation to
illegal entry to Malaysia under s 6 (and s 5), #ma extreme improbability of a
prosecution for illegal departure under s 5, thetigm agreed as a fact that
Malaysian courts "generally exercise their disoretot to order whipping of a
person who is registered as a refugee with the URH@d has a UNHCR file
number."

Section 198A(1): fettering of discretion

The plaintiffs submitted that the discretion cardd on relevant officers
under s 198A was unlawfully fettered by a letter 2% July 2011 from the
Minister to the Secretary of his Department in vihiice following appeared:

"Until further notice, no processing of any asylataims is to occur in
relation to offshore entry persons who are inte@gpor who arrive
directly in Australia after 25 July 2011. | do natish to consider
exercising any of my powers under the [Act] to giswech individuals
access to visas, in particular my powers under sd6A8195A. It is my
expectation that such individuals will be takenGhbristmas Island and
removed to Malaysia in accordance with the Arrangetnwith any
asylum claims being assessed in that country."
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The short answer to the submission that the Minidettered the
discretion of officers under s 198A(1) is that tetter did not do this. The only
part of the letter that related to the taking ainsferees to Malaysia under
s 198A(1) was the last sentence quoted. The Ministere was not issuing a
direction to those who would have to make decisiomder s 198A(1). He was
only expressing an expectation as to what the owtcof that decision-making
process would be. There is nothing to suggest tegdartmental officers
considered that they had no discretion under s {B8AThe relevant guidelines
issued to them made it plain that there were fassible recommendations. The
first was: "There are no barriers to removal." eTldecond was: "Removal can
proceed with identified support.” The third wdS here are barriers to removal
but removal can occur at some point in the futuréle fourth was: "There are
barriers to removal that cannot be mitigated." r&€he no categorical statement
that officers were not to make the fourth recomnagioch.

The plaintiffs also submitted that the letter vaafettering by the Minister
of his own powers under ss 46A and 195A of the Athe Minister was under
no duty to consider whether to exercise his poweader ss 46A and 195A (see
ss 46A(7) and 195A(4)). The letter is not evidetita the Minister fettered —
excluded the possibility of — any future exercigehibm of his ss 46A and 195A
discretions. The relevant part of the letter idoéofound in the two sentences
beginning "[u]ntil further notice". That phrasegtovely excludes the suggestion
that the direction is immutable.

The only criterion for the exercise of the powarss 46A and 195A is the
"public interest". This is an extremely broad ahffuse criterion. The correct
interpretation of legislation conferring a non-caetigble discretionary power in
those terms, on a political officer who is obliged table in the Parliament
exercises of the power under ss 46A(6) and 195A&d to submit to
questioning and debate about them, is that theesssoi be considered or not
considered in connection with possible exerciseshefdiscretions are to be a
matter for the repository of the power. It is ogenthe Minister to decide in
advance the circumstances in which he is preparecbnsider exercising the
power, and to issue instructions to the Departntleait only cases of a certain
kind are to be brought to his attention, or that,& time, no cases at all are to be
brought to his attention.

Even if any relevant error on the part of the Miar could be identified,
mandamus would not lie to require the Minister dket any action pursuant to
ss 46A and 195A. The utility of a declaration, e¥hthe second plaintiff seeks,
that the Minister erred in law in this respectugstionable.
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Section 6 of the IGOC Act

The second plaintiff put, with respect, very dethiand sophisticated
arguments about ss 6 and 6A of the IGOC Act. ,Ih@vever, possible to deal
with them briefly.

The second plaintiff submitted that to take hinMalaysia was not in his
best interests, and that the Minister had failethighfiduciary duty as guardian
under s 6 of the IGOC Act by not giving consideratito an exercise of his
powers under ss 46A and 195A of the Att

The first problem with these submissions, as diyatiscussed, is that the
Minister, by reason of the very clear terms of 8&@) and 195A(4), is not
obliged to give consideration to an exercise oséhpowers”,

The second problem with these submissions is ttieatgeneral powers
conferred by s 6 of the IGOC Act on a guardian db extend to interference
with the Minister in carrying out his very specifitatutory functions under the
Act™. That remains the case even though the Ministalso the guardian.

Section 6A of the IGOC Act

The plaintiffs submitted that the second plaintifas being taken from
Australia without the Minister's written consenvpntrary to s 6A(1). There is a
certain technicality in this argument consideredejmendently of s 6. Although
the defendants did not identify any free-standimgt@n consent by the Minister
relating specifically to the second plaintiff, tiMinister had shown by his
conduct that he consents to the taking of the skpdaintiff from Australia. He
has signed pieces of paper, for example his afidatich are being deployed in
order to remove any obstruction to that taking.e Minister signed his affidavit
after the second plaintiff had advanced his casaloy taking him to Malaysia
would be adverse to his interests. Despite thad, clear that the Minister most

153 See generally Taylor, "Guardianship of child asylseekers”, (2006) 3Bederal
Law Reviewl 85.

154 See above at [189].

155 See, on a different but related poiN/ACB v Minister for Immigration and
Multicultural and Indigenous Affair€004) 79 ALJR 94 at 102 [42]; 210 ALR 190
at 201; [2004] HCA 50. See alsadigi v Commonwealth (No @009) 181 FCR
1 at 51 [242]-[243], a decision on the interrelasbip between s 6 of the IGOC
Act and s 198A of the Act.
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strongly consents to the second plaintiff's departand to speak in that fashion
Is to speak euphemistically.

But the defendants did not rely on the technigalftthe second plaintiff's
point, and technicality is no bar to success inratign litigation.

The fundamental difficulty in the second plairigfposition is that s 6A(4)
provides that the section does not affect the djeraof any other law
“regulating the departure of persons from Australi&ection 198A is a law of
that kind. The Australian Human Rights Commisssubmitted that s 6A(4)
referred only to "laws of general application whiggulate the departure (such
as laws requiring appropriate travel documentatorotherwise affecting the
capacity to travel)." This is to substitute foetprovision which the legislature
has enacted a different provision which the Austral Human Rights
Commission may think more desirable, but whichléwgslature has not enacted.
The category of laws "regulating" departure fromstalia is not restricted to
laws imposing limits on departure or procedures \foluntary departure. It
extends to laws removing the need for the Ministeohsent, and laws creating a
self-contained regime for departure, like s 198Ahef Act. A law may be said to
regulate departure whether it places conditiongtoforbids it, permits it, or
requires it. And to leave Australia is to depadni it, whether one departs
voluntarily or whether one departs because onakisrt away against one's will.
Most of the provisions in the Act dealing with depee relate to involuntary
departure. That was true of its predecessor, whiehin force when s 6A of the
IGOC Act was introduced in 1948 — thremigration Actl901 (Cth). There is no
reason to suppose that s 6A, or for that matterov@&rode the 1901 Act, or that
they override s 198A of the Act.

Conclusion

It is not necessary to deal with an alternativguarent advanced by the
defendants which relied on s 198 of the Act.

Each Amended Application should be dismissed waits.
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KIEFEL J. Plaintiff M70 is a citizen of Afghanat. On 4 August 2011, he
arrived at Christmas Island by boat (designated/SI&8) from Indonesia which
had been organized by persons he describes as ¢gemlg He was detained
upon arrival pursuant to s 189(3) of thkgration Act 1958 (Cth) ("Migration
Act"). On 7 August 2011 the Assistant Secretatgius Resolution South and
West, of the Department of Immigration and Citizeps("DIAC"), determined
that he was liable to removal under s 198(2) of Nhgration Act and that he
should be taken to Malaysia pursuant to s 198A(1).

Plaintiff M106 is also a citizen of Afghanistandatravelled on the same
boat as Plaintiff M70. He is a minor, 16 years aje, and travelled
unaccompanied by any member of his family or anlyeotperson having
guardianship of him. A decision to take Plainkfl06 to Malaysia has not been
made, but it is apprehended that it will be.

Each of the plaintiffs has made claims that thayeha well-founded fear
of persecution in Afghanistan for reasons speciiirethe Convention Relating to
the Status of Refugees ("the Refugees Conventiand) the Protocol theréetd
(I shall refer to these instruments collectively ‘@ee Convention”). The
plaintiffs have sought Australia's protection. Yhaso claim to have a fear of
persecution in Malaysia on account of their religioEach of them is a Shia
Muslim. They have expressed fears of physical hdriihey are taken to
Malaysia. They seek injunctive and other relieptevent them being taken to
that country on the ground that their removal wdagdunlawful.

Section 198A of the Migration Act provides:

"(1) An officer may take an offshore entry persooni Australia to a
country in respect of which a declaration is incerunder
subsection (3).

(2) The power under subsection (1) includes thegsdaw do any of the
following things within or outside Australia:

(@) place the person on a vehicle or vessel;
(b)  restrain the person on a vehicle or vessel,
(c) remove the person from a vehicle or vessel,

(d)  use such force as is necessary and reasonable.

156 Convention relating to the Status of RefugeessI)9Protocol relating to the
Status of Refugees (1967). Australia accededddCibnvention and the Protocol
on 22 January 1954 and 13 December 1973, resplgctive
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(3) The Minister may:
(@) declare in writing that a specified country:

(1) provides access, for persons seeking asylton,
effective procedures for assessing their need for
protection; and

(i)  provides protection for persons seeking asyl
pending determination of their refugee status; and

(i)  provides protection to persons who are givefugee
status, pending their voluntary repatriation toirthe
country of origin or resettlement in another countr
and

(iv) meets relevant human rights standards irvidinog
that protection; and

(b)  in writing, revoke a declaration made undeiageaph (a).

(4)  An offshore entry person who is being dealhwinhder this section
iIs taken not to be inmmigration detention (as defined in
subsection 5(1)).

(5) In this sectionofficer means an officer within the meaning of
section 5, and includes a member of the Austrddafence Force."

On 25 July 2011 the Minister for Immigration andtizenship (“the
Minister") signed an "Instrument of Declaration bfalaysia as a Declared
Country", purporting to be made under the powevemiby s 198A(3)(a) and by
which it was declared that Malaysia met its craefithe declaration”). The
principal issue in these proceedings is whether Weas the case and whether
therefore there was power to make the declaration.

The declaration was made following the signingpadn 25 July 2011, of
an "Arrangement between the Government of Austiatid the Government of
Malaysia on Transfer and Resettlement” by the N&nisand the Minister of
Home Affairs of Malaysia ("the Arrangement”). TAerangement recorded an
understanding that the Government of Australia wotrthnsfer to Malaysia
certain persons who had travelled irregularly bg 8@ Australia and who had
been intercepted by the Australian authoritiehadourse of attempting to reach
Australia. By cl 7(1) of the Arrangement, the nianbf such persons was not to
exceed 800. By cl 7(2) of the Arrangement, Ausrdbr its part, was to resettle
4,000 persons in Malaysia who held "UNHCR Cards"rdterence to cards
provided by the United Nations High CommissionerRefugees ("UNHCR") to
persons who have been assessed to be refugeg$ &lddwho fulfilled certain
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other requirements. By the Arrangement, the Gawent of Malaysia
undertook certain commitments with respect to thefisferees" to be sent from
Australid®. The Arrangement was said to be subject to "thes) rules,
regulations and national policies" in each couifttyl.1) and to be "a record of
the ParticipantS® intentions and political commitments but ... not diyg
binding on the Participants” (cl 16).

Common issues concerning s 198A

207 The plaintiffs' primary argument is that the fauiteria in s 198A(3)(a)(i)-
(iv) are jurisdictional facts® which are necessary to the exercise of the power
given by s 198A(3)(a) to make a declaration, arat they may be objectively
ascertained by the Court. Section 198A(3)(a), erigpconstrued, requires that
the processes and protections to be provided toirasseekers and refugees be
secured by legal obligations on the part of thelated country, both
international and domestic. The plaintiffs conteéhdt Malaysia does not have
obligations of this kind.

208 The Minister and the Commonwedfthsubmit that the criteria may be
determined by the Minister by reference to whapnsvided to asylum-seekers
and refugees in Malaysia in a practical senses mhacessitates the formation of
an opinion by the Minister about what is provided refugees and asylum-
seekers from a number of sources within Malaysia aot just by the
Government. According to the Minister this opinigrrequired to be reached in
good faith.

209 The Minister also raises a threshold questionoashether the power of
removal provided by s 198(2), which does not remjuine making of a
declaration for its exercise, may be relied upoaddition to the power given by
s 198A(1). If this contention is correct there ni@y no utility in making the
orders sought by the plaintiffs, that the declaratnade is invalid.

210 The plaintiffs’ alternative argument is that theinigter misdirected
himself as to the matters necessary to be addrdssed198A(3)(a). It is

157 Clause 2 of the Arrangement defines "Transfeteethean "a person transferred
from Australia to Malaysia under [the] Arrangement”

158 "Participants” is defined in the recital as thev&nments of Australia and
Malaysia.

159 SeeEnfield City Corporation v Development Assessmeanhi@ission(2000) 199
CLR 135 at 148 [28]; [2000] HCA 5.

160 In the balance of these reasons | shall refepth defendants as "the Minister".
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contended that he asked himself the wrong questiofailing to address the
absence of Malaysia's legal obligations with respecefugees. This contention
assumes the correctness of the plaintiffs' primargument. A further
jurisdictional error of this kind contended for biye plaintiffs has a temporal
aspect. It is that s 198A(3)(a) requires an assessof what is provided by the
country in question at the time the declarationrmade. Assurances in the
Arrangement as to what might be provided in theairitwill not suffice. In
addressing himself to the Arrangement, in consdethe criteria, the Minister
again asked himself the wrong question.

These questions require consideration of the mawd s 198A(3)(a) and
the context in which it was made. A central questis whether, and to what
extent, that provision reflects a continuing conmaht to Australia's obligations
under the Convention. Such a question necessidatesiew of the provisions
made, historically, in the Migration Act in conniect with those obligations and
to more recent changes.

Convention obligations and the Migration Act

In Plaintiff M61/2010E v The Commonwealththis Court said that the
provisions of the Migration Act, read as a wholee directed to the purpose of
responding to Australia's obligations under the @mtion. The Migration Act
provides power to respond to those obligationsdianting a protection visa in
an appropriate case and by not returning [a] perdwactly or indirectly, to a
country where he or she has a well-founded fegreo$ecution for a Convention
reason.®® The Court also observed in that case that chamiésh had been
made to the Migration Act in 2001, which includdu tinsertion of s 1984,
were to be seen as reflecting a legislative inbentio adhere to Australia's
obligations under the Conventiéh It may be observed that at the time the

161 (2010) 85 ALJR 133; 272 ALR 14; [2010] HCA 41.

162 Plaintiff M61/2010E v The Commonwea(@2010) 85 ALJR 133 at 140 [27]; 272
ALR 14 at 21.

163 Effected by item 6 of Sched 1 to thMdigration Amendment (Excision from
Migration Zone) (Consequential Provisions) A001 (Cth). Parliament enacted
five other Acts in 2001 to change thkgration Act1958 (Cth), which are outlined
in Plaintiff M61/2010E v The Commonwealtp010) 85 ALJR 133 at 140 [29]
fn 11; 272 ALR 14 at 21.

164 Plaintiff M61/2010E v The Commonweal2010) 85 ALJR 133 at 141 [34]; 272
ALR 14 at 23.
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legislative amendments were proposed in 2001 thevaet Minister said that

"Australia will continue to honour our internatidpaotection obligations:®

Obligations owed under the Convention are to b#ewstood as owed to
other States parties to the Convention ("Contrgcttates'’f®, rather than as
providing a right which might be enforced by an lasyseeker or refugee
against a State of which he or she is not a ndtimmafrom which protection is
sought. A "refugee" is defined, in relevant phst,Art 1A(2) of the Convention,
as a person who, "owing to well-founded fear ohbepersecuted for reasons of
race, religion, nationality, membership of a paitac social group or political
opinion, is outside the country of his nationabiyd is unable or, owing to such
fear, is unwilling to avail himself of the proteati of that country”.

One of the principal obligations undertaken by @entracting States to
the Convention is that contained in Art 33, whishentitled "Prohibition of
Expulsion or Return (‘Refoulement’)". It requitksit a Contracting State not
"expel or return (‘refouler’) a refugee in any mnamwhatsoever to the frontiers of
territories where his life or freedom would be #Hiened on account of his race,
religion, nationality, membership of a particulaocg&l group or political
opinion." It therefore prohibits a Contracting t8t&om whom asylum is sought
from returning asylum-seekers to the country froticl they have fled and to
any other country where they would be exposedés#ime harffy.

It appears to have been accepteddinister for Immigration and Ethnic
Affairs v Mayet® that another obligation arising under the Conwentis to
determine whether an asylum-seeker is a refugeasol Deane and Dawson JJ
considered that that question is not to be detexchin the abstract. If the person
Is found to be a refugee a Contracting State defme what that State's actual

165 Australia, House of RepresentativeRarliamentary Debates (Hansard),
18 September 2001 at 30870.

166 Minister for Immigration and Ethnic Affairs v May€t985) 157 CLR 290 at 294,
[1985] HCA 70; NAGV and NAGW of 2002 v Minister for Immigrationdan
Multicultural and Indigenous Affair§2005) 222 CLR 161 at 169 [16], 181-182
[67]; [2005] HCA 6.

167 See Lauterpacht and Bethlehem, "The scope antrtoof the principle ohon-
refoulementOpinion”, in Feller, Turk and Nicholson (ed®efugee Protection in
International Law: UNHCR's Global Consultations d¢mternational Protection
(2003) 87 at 122 [113], [115].

168 (1985) 157 CLR 290 at 300 per Mason, Deane awasba JJ, 305 per Brennan J.
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obligations are in respect of the particular pergoren the circumstances in
which he or she is placgd The obligation arises solely from the Conventidn

The Convention obliges Contracting States to atcertain treatment and
rights to a refugeé€. As Professor Hathaway observes, an asylum-seagr
be disadvantaged where some or all of those righgswithheld pending the
determination of a person's status as a reflfge®he obligation to accord these
rights would appear to provide the basis for adabinference that an obligation,
on the part of the Contracting State, to deterntieestatus of a person claiming
to be a refugee, arises from the Convention. Gitlem prohibition on
refoulement, such an obligation would most cleatise when a Contracting
State intended to refoul an asylum-seeker or desah to a third country where,
having regard to their claims, they might be at'fis If a Contracting State does
nothing towards a determination of refugee stahug, continues to fulfil its
obligation of non-refoulement, for example in aiatton where a person cannot
be removed, the fulfilment of the non-refoulemetuligation is regarded as
functionally equivalent to the grant of asyltifn

It is well accepted that the Convention leaves @éltblishment of any
particular procedures for determining whether anusms-seeker has the status of
a refugee to the governments of the Contractinge$ta Mechanisms for the
determination of refugee status will vary as betw&tates. The mechanisms
chosen in Australia have varied from time to tinigefore 1980 a determination
of a person's refugee status was a matter of axeatiscretion and there was no

169 Minister for Immigration and Ethnic Affairs v Maygr985) 157 CLR 290 at 300.

170 Minister for Immigration and Ethnic Affairs v May€t985) 157 CLR 290 at 305
per Brennan J.

171 Articles 3, 4, 16, 17, 22 and 26 of the Refugéesvention.
172 HathawayThe Rights of Refugees under International LE005) at 156-159.

173 And see Goodwin-Gill and McAdanThe Refugee in International Lawrd ed
(2007) at 391, commenting upon customary internatitaw.

174 NAGV and NAGW of 2002 v Minister for Immigrationdaklulticultural and
Indigenous Affairg2005) 222 CLR 161 at 171 [23], quoting Taylor, Salia's
'Safe Third Country' Provisions: Their Impact omiséalia's Fulfilment of its
Non-Refoulement Obligations”, (1996) Umiversity of Tasmania Law Revieh96
at 200-201.

175 Minister for Immigration and Ethnic Affairs v Mayét985) 157 CLR 290 at 294,
305.
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statutory provision dealing with such mattéts Whilst still within the province
of executive discretion, in 1980 provision was mdiethe insertion of s 6A into
the Migration Act”’, for the grant of an entry permit to a person Whas the
status of refugee within the meaning of the Convefit”®. Later provisions in
the Migration Act defined "refugee" as having tlaene meaning as in Art 1A of
the Conventioti®. There was then a period when the Minister, fiséad that a
person was a "refugee”, which term was definedebgrence to the Convention,
could declare that person to be a refdfee Section 36(2) of the current
Migration Act®!, provides, relevantly, that a criterion for a aiton visa is that
a visa applicant is a non-citizen in Australia tbom the Minister is satisfied
Australia has protection obligations under the Guion. INNAGV and NAGW
of 2002 v Minister for Immigration and Multiculturand Indigenous Affair& it
was observed that the Explanatory Memorandum toBiliefor the Migration
Reform Act1992 (Cth) stated that the protection visa waselided to be the
mechanism by which Australia offers protection s&rgons who fall under [the
Convention]".

The foregoing references to obligations arisingaurthe Convention are
not intended to suggest that they automaticallyelthe status of a domestic law
and are enforceable as such. No such obligatiohsion-refoulement or to
determine a claim to refugee status, are expresabgd in the Migration Act.
Nevertheless provisions of the Migration Act reflen acceptance of these
obligations.

In argument the Minister pointed to amendmentsh® Migration Act,
subdiv Al (ss 91A-91G) and subdiv AK (ss 91M-91Qhé Subdivisions"),

176 Minister for Immigration and Ethnic Affairs v Maygr985) 157 CLR 290 at 294.

177 Section 6A was introduced by tiMigration Amendment (No 2) AG980 (Cth),
S 6.

178 See s 6A(1)(c) of th¥ligration Act 1958, discussed iNlinister for Immigration
and Ethnic Affairs v Mayg1985) 157 CLR 290 at 293.

179 Section 11ZD(1)(d) of theMigration Act 1958. Section 6 of théligration
Legislation Amendment At989 (Cth) replaced s 6A(1) with s 11ZD.

180 Section 22AA, introduced into thidigration Act 1958 by s 8 of théMigration
Amendment Act (No 2p92 (Cth).

181 And its predecessor, s 26B(2), introduced by sflLthe Migration Reform Act
1992 (Cth).

182 (2005) 222 CLR 161 at 176 [40].
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which relate to safe third countr’&s They contain provisions which have the
effect of denying the ability of an asylum-seekerapply for a protection visa
where that person is able to enter and reside ckamch the protection of, a safe
third country®. A determination that there is such a countryilate to an
asylum-seeker exposes that person to removal wither sub-ss (7) or (9) of
s 198 to that country.

The Minister submitted that the prohibition on a@Ement does not
extend to sending an asylum-seeker to a countryenne or she would not be at
risk of persecution or harm. The Minister subnadittbat the provisions of the
Subdivisions reflect an understanding that Ausgliobligations under the
Convention may be limited to non-refoulement, frarhich it follows that the
ability to send an asylum-seeker to such a courgryot inhibited by any
obligation to process that person's claim to thatust of refugee.
Section 198A(3)(a) is to be construed in this lighé Minister submitted.

The contention would appear to be contrary to wied said irMayer, to
which reference has been made, and to the obligatidhich seem naturally to
follow from the obligation of a Contracting State provide, in addition to
protection against refoulement, certain rights @edefits to a person who is
found to be a refugee within the meaning of the @otion. In any event, a
consideration of what is required for removal untex Subdivisions does not
lend support for any narrow view of s 198A(3)(a) @ as concerns that
provision's purpose in fulfilling Australia's obéijons under the Convention.

The Subdivisions refer to processes by which atgus to be considered
safe for the return of an asylum-seeker. SectibN(3), in subdiv AK, is in
terms similar to s 198A(3)(a), in that it providist the Minister may make a
declaration with respect to a specified country tlds means a country is taken
to be an "available country”, in respect of whichght of re-entry and residence
may be exercised. However, in s 91N(3) the spetifiountry is one which has
"protection obligations”, which must be taken to dkeligations relevant to
refugees and asylum-seekers, and the declaratiorade after considering any
advice received from the UNHCR.

183 Sections 91A-91F introduced by item 1 of the S#cie to the Migration
Legislation Amendment Act (No 4094 (Cth); s 91F amended and s 91G
introduced by the Schedule to tMigration Legislation Amendment Act (No 2)
1995 (Cth); ss 91M-91Q introduced by item 67 of&th to theBorder Protection
Legislation Amendment At999 (Cth).

184 Migration Act1958, ss 91E and 91P.
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223 Provisions within the Subdivisions do not conteaplthe determination
of an application for a Protection (Class XA) Viggrotection visa") with
respect to asylum-seekers to whom the Subdivisap@ly. That position is
subject to the qualification that under subdiv A¢ tMinister may permit such an
application to be mad®. The reservation of this power to the Ministemt
unimportant. In any event whilst an application &oprotection visa may not be
considered and determined in each case, a perslams to refugee status is
given consideration. The application of the Sulsiims would require a finding
that a person was able to enter and reside inr@ ¢ountry which is considered
to be safe and capable of providing protection.chSa determination might
amount to a rejection of that person's claim thastAalia's protection obligations
under the Convention extend to them. Such a detation would mean that the
criterion for the grant of a protection visa unde&6(2) could not be met.

224 Section 198A(3)(a) addresses both the protectibiciwis provided to an
asylum-seeker or refugee, which includes protectigainst refoulement, by a
country that might be the subject of a declaratiand the making of a
determination of a claim to refugee status. Sacti®3A(3)(a)(i) clearly requires
the latter, albeit that the determination is taneede in the declared country. Itis
not necessary presently to determine whether agtitutes strict adherence to
the Convention. It is sufficient to observe thaattcriterion, like the others in
s 198A(3)(a), is directed towards fulfilment of tkentent of the Convention
obligations in question.

225 In 2001 further changes were made to the Migrafioh They included
the excision of certain external territories of &aka, including the territory of
Christmas Island, from Australia’'s migration z8he Persons who entered
Australia at places excised from the migration zdee is here the case)
became "offshore entry persoffé"as part of what was called the "Pacific

185 Migration Act1958, s 91F.
186 Migration Amendment (Excision from Migration Zoi&) 2001 (Cth).

187 Section 5(1) of th&ligration Act1958 defines an offshore entry person as a person
who:

"(a) entered Australia at an excised offshore gkfter the excision time for
that offshore place; and

(b) became an unlawful non citizen because ofahaty".

Section 5(1) of the Act also defines "enteredhttg', "excised offshore place”,
"excision time" and "unlawful non-citizen".
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Strategy™®. It is well-known that some such persons werenato the island of
Nauru. It is an agreed fact in these proceedihgsthe Republic of Nauru was
the subject of a declaration, said to have beerenuadier s 198A(3)(a), by the
then Minister for Immigration and Multicultural Adirs. However, the
circumstances pertaining to that country have rasibg upon the construction of
s 198A(3)(a) and its requirements.

A further change made to the Migration Act in 2@@ds the insertion of
s 46A, by which an offshore entry person who iAimstralia and an unlawful
non-citizen was rendered unable to make a validiegipn for a protection
visad®, unless the Minister determined that the provisiaming that effect ought
not apply®. As was observed iRlaintiff M61, the Minister retained the power
to give that consideratiofl. The changes effected, by the insertion of s 466
s 198A, were to be seen as reflecting a legislaitifention to adhere to an
acceptance of Australia's obligations under the v@ntion®™.  These
observations do not convey that s 198A is to besttoad by incorporating
Convention obligations within it, as the Ministesipted out in submissions. The
intention spoken of is gleaned by the ordinary psses of statutory
construction.

Section 198(2) — an alternative source for removal?

Before turning to the requirements of s 198A(3ajl the making of the
declaration, it is necessary to consider the sufiomsby the Minister that the
removal of the plaintiffs could be effected undel$3(2) without resort to
s 198A(1).

Section 198(2) was consideredHtaintiff M6L It is in general terms and
provides, relevantly, that an officer "must remoss soon as reasonably
practicable an unlawful non-citizen", to whom s @8a)(i), (i) or (iii) or
s 193(1)(b), (c) or (d) applies, who has not beamigration cleared and who
has not made a valid application for a substantisa. Section 193(1)(c) applies

188 Plaintiff M61/2010E v The Commonweal@2010) 85 ALJR 133 at 140-141 [32];
272 ALR 14 at 22.

189 Migration Act1958, s 46A(1).
190 Migration Act1958, s 46A(2).

191 Plaintiff M61/2010E v The Commonweal@2010) 85 ALJR 133 at 140-141 [32];
272 ALR 14 at 23.

192 Plaintiff M61/2010E v The Commonweal2010) 85 ALJR 133 at 141 [34]; 272
ALR 14 at 23.
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to the plaintiffs because they are detained unde8%3) (or at the least there is
no issue between the parties about their deteptiosuant to s 189(3)).

It was said inPlaintiff M61 that the obligation to remove "as soon as
reasonably practicable” in s 198(2) can be undedstm accommodate the
consideration by the Minister whether to exercise powers given to him by
S 46A (or s 195A, which allows the Minister to granvisa whether an unlawful
non-citizen applies or ndff. The additional factor here in play is that the
Minister gave a direction, on 25 July 2011, to 8ecretary of his Department
that no processing of asylum claims is to occurdlation to offshore entry
persons who arrived after 25 July 2011 and that:

"I do not wish to consider exercising any of my posv under the
Migration Act1958to give such individuals access to visas, in paldr
my powers under s 46A or s 195A. It is my expeéatathat such
individuals will be taken to Christmas Island aednoved to Malaysia in
accordance with the Arrangement, with any asyluants being assessed
in that country."

It was, however, pointed out by the Minister inbsussions that the
direction did not preclude any further considenmatxy the Minister as to whether
to exercise his discretion under ss 46A or 195Ahe Deneral direction was
qualified by the words "[u]ntil further notice".

The plaintiffs argued that s 198(2) cannot appgduse of the terms of
s 198A(4). Section 198A(4) provides that an offehentry person "who is being
dealt with under this section" is taken not to henmigration detention. Such
detention is a prerequisite to removal under s 298(The argument does not,
however, address the question which arises if thmtgf's contention, that the
declaration was not made in the exercise of theep®wiven by s 198A(3), is
correct. In that circumstance it could not be ghat the person "is being dealt
with" under s 198A. Section 198A(4) could not laédsto apply where acts in
connection with the taking of the person are unlaveind ineffective. In that
situation the person remains in immigration detemti

The Minister's position with respect to the remowé the plaintiffs
pursuant to s 198(2), if the declaration is noidyainay be stated shortly. It is
that there is an obligation expressed in s 198{2emove persons to whom it
refers and that there is no impediment to thatgaltlon being fulfilled. In
particular, the removal of the plaintiffs cannothedd up by the imposition of an
obligation upon the Minister to consider removitge impediment created by

193 Plaintiff M61/2010E v The Commonweal@010) 85 ALJR 133 at 141 [35], 147
[71]; 272 ALR 14 at 23, 31.
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s 46A(1) so as to permit them to apply for a prisdecvisa, in order that their
status as refugees might be assessed. To do ge, submitted, would
impermissibly involve reading an international laiigation into domestic law
when the domestic law makes plain that no suchgabtn is accepted. The
Migration Act may give the Minister power to proeica procedure for the
assessment of the plaintiffs' refugee statusPlamtiff M61 recognises, but it
does not impose any duty upon him to do so, thasd#insubmitted.

Section 198(2) does not refer to any particulaméxy to which a person
may be removed. The use of the powers in s 19@&(2emove a person to
another country, without an assessment of whethat ¢tountry is safe and
without a determination of whether the personrisfagee, would appear to place
Australia in breach of its obligations under then@ention. In this regard it may
be observed that a Contracting State contemplahagemoval of an asylum-
seeker to another country is obliged to undertak@ragper assessment of the
country to which that person is to be sent andtheections it affords®.

An assessment is provided for in s 198A(3)(a), eidlbthat the
determination as to refugee status is left to tbentry the subject of the
declaration. Section 198A(3)(a) appears to becthok to compliance with
Australia's Convention obligations of non-refoulemend determination of
refugee status. So much is apparent by its reteremthe protection of asylum-
seekers and refugees and to the provision of adoesffective procedures to
determine refugee status. It may be inferred f®M98A(3)(a) that it is not
intended to remove any person where that persdatsissas a refugee is
undetermined. Even then it is intended to do 4¢ where the country declared
will provide the necessary protection, includingiagt refoulement.

The power under s 198A(1), like that in s 198(®),directed to an
"officer"®®. It is to remove a person to another country.e Tise of the verb
"take" in s 198A(1) does not indicate a power diféerent kind. Section 198(2)
would be understood to carry with it such powersaes necessary to effect a
removal. In the context of s 198A such powersfatend in s 198A(2). The
difference between the two provisions is that s A(@3 requires that a
declaration be made, by reference to the criteria i198A(3)(a), before the
power can be exercised.

194 See Lauterpacht and Bethlehem, "The scope anterdof the principle of
non-refoulement Opinion”, in Feller, Tdrk and Nicholson (edsRefugee
Protection in International Law: UNHCR's Global Caritations on International
Protection (2003) 87 at 122 [116].

195 Defined by s 5(1) of th®ligration Act1958.
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In Anthony Hordern & Sons Ltd v Amalgamated Clothingl &llied
Trades Union of Australf& it was said that:

"When the Legislature explicitly gives a power byarticular provision
which prescribes the mode in which it shall be esed and the
conditions and restrictions which must be observieédexcludes the
operation of general expressions in the same m&nt which might
otherwise have been relied upon for the same pbwer.

This reflects a general principle to be appliedhi construction of a statute. In
Minister for Immigration and Multicultural and Ingenous Affairs v Nystroffi

it was explained that different terms have been usadentify the principle and
that what the cases reveal is that:

“it must be possible to say that the statute instjoe confers only one
power to take the relevant action, necessitatirgg dbnfinement of the
generality of another apparently applicable powegrréference to the
restrictions in the former power. In all the casessidered above the
ambit of the restricted power was ostensibly whallthin the ambit of a
power which itself was not expressly subject tdrietsons."

Here there is but one power, the power of remov&ection 198(2)
expresses that general power. The particular pgiven by s 198A(1) would
appear to fall within the description of the gehgrawer, but it is plain that
s 198A(1) is directed to a particular set of cirstiamces, where the country to
which an asylum-seeker is yet to be taken is tadsessed as to whether it meets
the criteria stated in s 198A(3)(a). The Ministeust be satisfied as to this and
that the country will provide for the determinatiohrefugee status and provide
protection to asylum-seekers and refugees. ltdcoat have been intended that
s 198(2) was to be a source of power to effecteheoval of asylum-seekers to a
country without any assessment of the protectibaswould be provided to such
persons by that country. To do so would involvesthalia in a breach of its
obligations under the Convention and it is thesdigabons to which
s 198A(3)(a) is addressed.

This construction of ss 198A(1) and 198(2) is rabtected by the
circumstance that the power of removal under s2)98(@y be exercised where
no determination of an application for a protectwosa has been made. The
Minister refers in this regard to the Subdivisi@aslier discussed, which, it will
be recalled, relate to countries which are takebetsafe third countries and in

196 (1932) 47 CLR 1 at 7; [1932] HCA 9; see alseon Fink Holdings Pty Ltd v
Australian Film Commissio(l979) 141 CLR 672 at 678; [1979] HCA 26.

197 (2006) 228 CLR 566 at 589 [59]; [2006] HCA 50.
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which countries some asylum-seekers may have aofgntry and residence. A
determination that an asylum-seeker is a persavhtum the Subdivisions apply
would appear to amount to a rejection of theirroldd Australia's protection
obligations, as explained earlier in these red8bnsThe Subdivisions are not
directed to the situation with which s 198A(3) @cerned.

It follows that removal under s 198(2) is not aptian, unless each
plaintiff's status as a refugee is considered apected. Such assessments as
have been undertaken of the plaintiffs, preparatoryheir removal, were not
determinative of that status. They were not deeécto the question whether
Australia owed protection obligations to them aBigees, such as would be
considered in connection with an application f@ratection visa.

The requirements of s 198A(3)(a)

Section 198A(3)(a) has the effect of shifting soohéhe responsibilities
undertaken by Australia under the Convention totla@rocountry. Its evident
concern is that Australia's obligations under tloa@ntion are not breached in
that process. Its terms contemplate that a cowpiegified in the declaration will
provide some of that which Australia would have yidled had the asylum-
seeker remained in its territory. Section 198A4B)yequires, at the least, that the
country the subject of a declaration provide fatedermination of the removed
asylum-seeker's refugee status (sub-pars (i) @aauid provide for that person's
protection whilst an asylum-seeker (sub-par (a))d as a refugee (sub-par (iii)),
if that status is accorded. Because that persan a&sylum-seeker or refugee, the
protection spoken of must, at the least, be prisiechgainst persecution and
refoulement. In providing that protection the cwoynspecified must meet
“relevant” human rights standards (sub-par (iv))iolw may be taken to refer to
standards required by international law.

The direct language used in s 198A(3)(a), thaspacified country ...
provides protection” to asylum-seekers and refugeels"a specified country ...
meets relevant human rights standards in providhmg protection” clearly
enough identifies the country proposed to be dedlars the provider of the
protections. A requirement that a country to whachoffshore entry person may
be taken under s 198A(1) provide such protectierexplicable having regard to
Australia's protection obligations under the Coren If asylum-seekers are
removed from Australia to another country, s 198A{(8s the effect that at least
the provisions thereby required to be made, whighmeet some of Australia's
obligations, are made by the State to which an amslentry person may be
taken.

198 At [223] of these reasons.
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Sub-paragraph (i) of s 198A(3)(a) cannot be takerely to require that a
country ensure that an asylum-seeker has acceans @ssessment of refugee
status undertaken by a non-government agency. &wdmstruction would not
be consistent with the language of the balance af (@), which clearly
contemplates the determination of refugee statuthéycountry the subject of a
declaration. Whilst it is known that the UNHCR doicts such assessments,
sub-par (i) is not limited in its terms to a recisgl body. If it is not taken to
refer to the determination of refugee status by gbeernment in question, it
would leave a matter of great importance to berdeteed by any means. The
requirement that procedures be "effectiV&ivould be an insufficient safeguard.

The requirement that the declared country itsetidentake the
determination of refugee status has an importans@guence, namely, that it is
bound to that outcome. It necessarily implies tin&t country recognises the
status of refugee and gives effect to it. The ireguent is consistent with the
characteristics of a country to which s 198A(3)@ers. It refers to a country
which recognises the status of refugees, for thahty is to provide protection
to persons claiming that status or who are detexdhim have that status. The
objective of the provision, that protection be pded to asylum-seekers or
refugees, can only be achieved if the country dedlaecognises the status of
refugee and provides protection against refouleraadtpersecution. It is to be
inferred, by reference to Australia's obligatiomsler the Convention to which
s 198A(3) is directed, that it is intended that tenister have this level of
assurance before a declaration is made.

The recognition and protection of refugees by anty is effected by its
laws. It is a country's laws to which regard isdhay other countries in
determining the extent to which recognition andtg@cbon of refugees might be
provided. In terms of ordinary language it is idifift to see how it can be said
that a country provides protection, in a concretgss, if its laws contain no such
provisions. It may not be necessary that a coundra party to the Convention
in order that it recognise and protect refugeeboabgh it is more likely that a
country's domestic laws will provide for that rendgn and protection if they
are a Contracting State. Section 198A(3)(a) mestdken to require that a
country "provide" the necessary recognition andqmtion pursuant to its laws.
It is by reference to its laws that a country maytdiken to be under an obligation
to provide that recognition and protection.

A country's practices which affect refugees magp dbe relevant to the
enquiry under s 198A(3)(a). The Minister may, ac@dance with s 198A(3)(a),
scrutinise what is done in practice to ensure thatcountry's laws are carried
into effect and to ensure that the country canelied upon to recognise refugee

199 Migration Act1958, s 198A(3)(a)(i).
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status and provide the necessary protecdfanSuch an assessment may extend
to whether the country meets relevant human rigtaadards whilst providing
asylum-seekers and refugees with protection aggwessecution and non-
refoulement, as well as to whether the countrywgslaegarding refugees are
carried into effect. Such assessments may be based information from a
number of sources and require the formation of pimion on the part of the
Minister. If the country's laws providing for regrmtion and protection of
refugees are not carried into effect, the Minigteay well conclude that the
necessary protections are not in fact provided empliired by s 198A(3)(a).
However, a positive assessment of the practicaligans which are made for
refugees in a country cannot replace the requiréthanthe country has obliged
itself, through its laws, to provide the necessappognition and protection. That
legal obligation is the minimum requirement of alicwy which may continue to
fulfil the content of the Convention obligationsrleex mentioned, of the
protection of refugees from non-refoulement andifpersecution.

This construction of s 198A(3)(a) most closelyads with the fulfilment
of Australia's Convention obligations and it isb® preferred to one which does
not.

In Polites v The Commonweatthit was accepted that a statute is to be
interpreted and applied, so far as its languagmipgrso that it is in conformity,
and not in conflict, with established rules of mmiational lavé®®. In Minister for
Immigration and Ethnic Affairs v Teh Mason CJ and Deane J took the
proposition to apply to favour the construction af statute which is in
conformity, and not in conflict, with Australia'sternational obligations, at least
so far as the language of the legislation permitise ambiguity, to which such a
construction was relevant, should not be viewedawdy, in their Honours'
view. Their Honours went on to s&Yy

200 Hathaway,The Rights of Refugees under International L&005) at 326-327.

201 (1945) 70 CLR 60 at 68-69 per Latham CJ (cititaxwell on the Interpretation of
Statutes8th ed (1937) at 130), 77 per Dixon J and 81\f#liams J; [1945] HCA
3.

202 A similar approach had been applieddlumbunna Coal Mine NL v Victorian Coal
Miners' Associatior(1908) 6 CLR 309 at 363 per O'Connor J (citMgxwell on
the Interpretation of Statute8rd ed (1896) at 200); [1908] HCA 95.

203 (1995) 183 CLR 273 at 287; [1995] HCA 20.

204 Minister for Immigration and Ethnic Affairs v Tegh995) 183 CLR 273 at 287-
288. See alsdke Minister for Immigration and Multicultural anchdigenous
Affairs; Ex parte Lan{2003) 214 CLR 1 at 33 [100]; [2003] HCA 6.
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"So expressed, the principle is no more than arcarficonstruction and
does not import the terms of the treaty or conwentnto our municipal
law as a source of individual rights and obligasidn

The rule of construction stated ifeoh has been applied iKartinyeri v The
Commonwealtd®, Plaintiff S157/2002 v The Commonwe&fthandColeman v
Power®”. However, if it is not possible to construe atga conformably with
international law rules, the provisions of the statmust be enforced even if they
amount to a contravention of accepted principlemrnational law”®. Such a
position is not reached after construing s 198/A(3)(

Exercise of the power under s 198A(3)(a)?

The Minister was provided with information to a$diis assessment under
s 198A(3)(a) from three sources: advice from tlep&tment of Foreign Affairs
and Trade ("DFAT"); communications from the UNHGRd advice from DIAC
concerning the Arrangement, about which the Minjsia any event, had
personal knowledge. The Minister's attention wasected, by a DIAC
submission ("the DIAC Submissio™, to the criteria and he was advised that
he was required to satisfy himself of those matters

That information did not confirm the existence tbe necessary facts
concerning Malaysia. As DFAT advised, Malaysianist a party to the
Convention. It does not recognise, or providetf@ recognition of, refugees in
its domestic law. It therefore does not providey gmmocedures for the
determination of claims to refugee status. DFAddwice was that Malaysia
generally allowed the UNHCR access to persons algirthat status. Malaysia
does not bind itself, in its immigration legislatioto non-refoulement. The
DFAT advice made mention of forcible deportatiorisasylum-seekers which
had occurred in Malaysia, although it said thateheere "credible indications"
that they had ceased in mid-2009. It mentioned ghesecution of illegal

205 (1998) 195 CLR 337 at 384 [97] per Gummow andrd¢ajJd; [1998] HCA 22.
206 (2003) 211 CLR 476 at 492 [29] fn 64 per Glee€dn[2003] HCA 2.
207 (2004) 220 CLR 1 at 27-28 [19] per Gleeson C00{g HCA 39.

208 Kartinyeri v The Commonwealiti998) 195 CLR 337 at 384 [97] per Gummow
and Hayne JJ, citingioowarta v Bjelke-Peterse(l982) 153 CLR 168 at 204;
[1982] HCA 27.

209 Attached to this document was the DFAT advicemrefd to above.
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immigrants, which would include asylum-seekers wiaal entered Malaysia
without any permits (as the plaintiffs had done).

The communications from the UNHCR were not addm@sso the
guestions arising under s 198A(3)(a). They memsdhted its position with
respect to the Arrangement, namely, that it preterthe asylum-seeker in
question to be processed in Australia, consistentitly "general practice", and
that its position respecting the Arrangement wasddmnal upon proper
protection and vulnerability safeguards determinimg pre-removal assessment
process in Australia being put in place.

The Arrangement may be seen to address some igdues are relevant
to asylum-seekers and in respect of which Malaysiamestic law either
provides no accommodation or might be exercisednagasylum-seekers as
illegal entrants. By the Arrangement the Governtr@nMalaysia committed
itself, among other things, to provide Transferegth the opportunity to have
their claims considered by the UNHCR (cl 10(2)(&)) respect the principle of
non-refoulement (cl 10(2)(a)) and to facilitate fhresence of Transferees while
their claims were being considered and, where these found to be refugees,
during any period thereafter while they awaitecetésment (cl 10(3)(a)). The
commitment spoken of is to be understood in thesesereferred to in the
Arrangement itself, which is to say as a polititalt not a binding, legal,
commitment (cl 16).

In the annexure to the Arrangement it was saitl Tnansferees claiming
asylum would be entitled to remain in Malaysia unda exemption order
(cl 2.2.2(b)). Itis to be inferred from the padi Agreed Statement of Facts that
such an order might operate to prevent persong, asithe plaintiffs, from being
prosecuted for immigration offences committed byirthearlier entry into
Malaysia, en-route to Indonesia and Australia, aiththe necessary permits.
The order was not in place at the time the dedtaravas made, but was made
shortly thereafter.

In his affidavit the Minister said that he tookaraccount "the material in
the [DIAC Submission], and in particular, the advierom DFAT which
reassured me that Malaysia did provide basic supgad protection to asylum
seekers". The Minister said that he also took amoount his "own knowledge of
Malaysia's commitment to improving its processes dealing with asylum
seekers" and his knowledge of matters gleaned gltin@ course of negotiations
in connection with the Arrangement. The Ministaidsthat he believed the
Government of Malaysia had made:

"a significant conceptual shift in its thinking alidow it wanted to treat
refugees and asylum seekers and had begun thesproténproving the
protections offered to such persons. It was alsarcto me that the
Malaysian government was enthusiastic about ushmg transfer of
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800 persons under the proposed arrangement asdakipilot' for their
new approach to the treatment of asylum seekermsrgiyn"

He said that, in making the declaration:

"l relied upon the Arrangement and associated Qipaa Guidelines as
supporting the view | had formed that Malaysia wammitted to a new
approach to dealing with refugees. To my mind, whiéngness of the
Malaysian government to enter into the Arrangemes an indication of
the seriousness of its commitment.”

Neither the bona fides of the parties to the Ageanent nor the
commitment of them to the matters contained insitin question in these
proceedings. It remains the case that Malaysias du# have laws which
recognise and protect refugees from refoulementpamslecution. Although the
Arrangement attempted to address some of the prsblghich face asylum-
seekers in that country, it could not alter thatesof affairs.

The facts necessary for the making of a declaratiaer s 198A(3)(a) did
not exist. There was no power to make the deateratt is invalid.

It may also be concluded that the Minister misewved the nature of the
enquiry posed by s 198A(3)(a) in the respects roeati by the plaintiffs,
although the plaintiffs’ claims to relief do notguére resort to this additional
ground. The Minister, in relying upon what was lbe provided by the
Arrangement, did not address the correct questioniBhe enquiry under
s 198A(3)(a) is as to the state of the laws of ¢dbantry proposed to be the
subject of a declaration and it is to be undertakiethe date of such declaration.
In directing himself to the assurances in the Ageanent, as to what was to
occur in the future, the Minister disclosed that mesunderstood what was
requri_goed by s 198A(3)(a). His decision was thenefattended by jurisdictional
error-—.

The Minister's guardianship of Plaintiff M106

It is not strictly necessary to deal with the aidaial limb of the argument
put for Plaintiff M106. It was that by reason b&tprohibition contained in s 6A
of the Immigration (Guardianship of Children) Act946 (Cth) against a
"non-citizen child" leaving Australia without th@msent of his or her guardian,

210 Craig v South Australi§1995) 184 CLR 163 at 177-180; [1995] HCA BMnister
for Immigration and Multicultural Affairs v Yus(2001) 206 CLR 323 at 351 [82];
[2001] HCA 30;Kirk v Industrial Court (NSWJ2010) 239 CLR 531 at 574 [72];
[2010] HCA 1.
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any removal of him from Australia without that cens would be unlawful. The
Minister is Plaintiff M106's guardian under that tAgnd has not given such
consent. | agree that Plaintiff M106's removahirdustralia absent that consent
would be unlawful, for the reasons given in thafjgudgment.

Conclusion and orders

There was no power to make the declaration ofuB52011. Because the
declaration is invalid, there is no power to remadke plaintiffs to Malaysia.
Any attempt to do so would be unlawful. In the ecad Plaintiff M106, his
removal from Australia to any country is also urflavwabsent the consent of the
Minister in his capacity as guardian of PlaintifilDb.

| agree with the orders proposed in the joint judgt.






