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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The applicant, who claims to be a citizen of Smka, arrived in Australia [in] September
2009 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] September 2009. The delegate decideefuse to grant the visa [in] October
2009.

The delegate refused the visa application on teesthat the applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicant applied to the Tribunal [in] OctoB&09 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftBefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definegtticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225VIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Theapplicant appeared before the Tribunal [in] Noven#8¥9 to give evidence and present
arguments. The Tribunal hearing was conducted thirassistance of an interpreter in the
Tamil and English languages. Two observers wereestgd by the applicant at the hearing,
these were [name deleted: s431(2)] and [name del@481(2)]; they were described as
friends of the applicant who visited him at theeagion centre.

The applicant was represented in relation to thieveby his registered migration agent who
was not present at the hearing.

The delegate accurately summarised the applicamtsmstances as follows:

The applicant arrived in Australia on [date] Sedten2009 on flight [number]
travelling from Auckland to Melbourne. He arrived @ Canadian passport issued in
the name of [alias] born [date] Upon arrival th@lagant was referred to DIAC by
Customs after concerns were raised that he dichatath the photograph in the
passport he presented. During questioning by DItsf the applicant admitted that
the passport he had presented was not his and statehis real name was [name]
born [date]. He was refused immigration clearammk@aced in immigration
detention on [date] September 2009. On [date] $apte 2009 the applicant lodged a
Protection Visa application in the name [name].is¢deurrently being held at
Maribymong Immigration Detention Centre.

The applicant states he was born in Jaffna in gnghrof Sri Lanka and is a Sri
Lankan citizen. He identifies himself as a "MusbBpeaking Tamil" stating in Form
866C and at interview on [date] October 2009 tleaitshof Tamil ethnicity. The
applicant claims he resided in Jaffna up until 1@®@n he and his family were
forced to leave as the Liberation Tigers of Tanglgn (LTTE) took control of the
north of Sri Lanka. He states he and his familyg tie Colombo in the west of Sri
Lanka. The applicant indicated at interview thatémained in the western part of Sri
Lanka with his family between 1990 and 2003, depgwn only one occasion in
2001 when he visited Jaffna for a few days.

In 2003 the applicant claims he travelled to Caraftir being issued with a student
visa. He states he applied for refugee status madaapproximately six months after
he arrived and that this application was refuse2Did4 or 2005. The applicant states
he lodged an appeal regarding the refusal butgpiea was refused in 2007 and he
was subsequently asked to leave Canada by the @anadnigration authorities. To
date, no documentation to support this claim has lsetbmitted by the applicant. At
interview, the applicant indicated that he residelawfully in Canada between
October 2007 and September 2009, before depadimiyustralia. He states his
parents, brother and sister remain in Sri Lankahenlbas no family in Australia.
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In brief, the applicant claims he cannot returistbLanka as the Sri Lankan
authorities suspect he is an LTTE supporter. Hensléhe Sri Lankan authorities
intend to kill him if he returns to Sri Lanka ane aot capable of providing him with
protection.

Before the Tribunal hearing the applicant’s advssanrt the Tribunal a copy of a letter from
the applicant’s father to the applicant (date [0¢4/{I®) and a submission reiterating the claims
of the applicant and providing some country of wrigformation.

At the Tribunal hearing the applicant submittedh® Tribunal a signed statement, the
original of the letter already sent to the Tribubglthe adviser, a birthday card he received
from his mother, a number of internet articles fridews Weekly, the Asian Human Rights
Commission, TamilNet, and UPI Asia. These deal withplight of the Tamils in Sri Lanka
since the defeat of the LTTE, the murder of a dehiamil Youth and disappearances. In
addition the applicant provided two reports, ormrfithe U.S. State Department titleeport
to Congress on Incidents During the Recent Conflict in Si Lanka, 2009, the other titledihe
Implementation of certain Human Rights Conventionsin Si Lanka, final report, 30

September 2009 prepared for the European Commission by Frangd@ésapson, Leif Sevon
and Roman Wieruszewski. Also included was a neweparicle of undeclared source or
date discussing an injunction in the AustralianfH@purt against the deportation of a Sri
Lankan citizen who had failed to gain refugee ®tatu

The applicant stated that he had left Sri LankpJanuary 2003 with a student visa for
Canada which he obtained in 2002 using a validgmasf his own name and obtaining the
visa in the normal manner.

He described having left Jaffna for Colombo witk family in 1990 and his brother and
sister having been born in Colombo after that. tdéed that addresses before 1999 had not
been included because the family was moving quiendo different lodgings in the
Dehiwela - Mt. Lavinia area of Colombo.

He stated that his father was taken by the LT T8#uime 2003 because of his repeated refusal
to pay increased ‘tax’ to them when he was movinghfColombo to the north transacting

his business of selling watches wholesale. Hisefatvas released in 2008 after having been
held in different areas of the north the exacttiocaof which not even his father knows as he
was transferred from one place to another whiledbtilded.

Asked why he did not apply for refugee status in&k sooner, given his situation, he stated
that it was not until he found out that his fathad been taken by the LTTE that he applied.
The Tribunal pointed out that he was now saying tiesonly studied for three days in
Canada whereas in his initial statement he statschis primary reason for leaving Sri

Lanka had been to pursue studies in Canada arfdthes had been taken six months after he
arrived in Canada. The applicant stated that h&damat settle down to study because he
knew that his father was having problems with tR&E even before he was taken.

The applicant confirmed that, in Canada, he had befised refugee status, had appealed
that decision and had lost the appeal. He was sifgj@ deportation order.

Asked why he had not included his addresses afteyb@r 2007 in his Protection Visa form,
he stated that it was because he was illegal; heedfvom place to place and said that he
went from Alberta to Vancouver and then to Tordoyadhe end of 2008 where he stayed
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until he left for Australia via New Zealand in Sepiber 2009. He went via NZ because these
were the instructions of a person called [nametdéies431(2)] to whom he had paid $10,000
to be smuggled out of Canada He met this man ddlea Centre in Toronto at the end of
July 2009. He paid this man with money he had savé&thnada.

Asked why he feared a return to Sri Lanka, he dttitat he attended a protest march in
support of the Tamils, in Toronto on 30 January200 August of the same year two former
Singhalese friends, whose names he gave the Tiidwewt him up for his support of the
Tamils. He believes that they were informants e $ri Lanka government and passed on
this information; he has been told that he appears video shot at the time and said that
many people were taking videos. He said that tiveigonent is looking for him and have
gone to his place a number of times as his fatasttdld him. He stated that they are looking
for him as a Tamil from Jaffna whom they believeupporting the LTTE.

Asked what he thought would happen to him on reheristated that he would be detained
and killed by the Sinhalese military forces.

He confirmed that he does not and has never betbtogany political party and has never
attended a demonstration in Sri Lanka. He talksigdamily about once a week and he did
not ask his father for the letter which his fateent him.

He said to the Tribunal that his life is in dangad he has lived in fear for the past seven
years. At this point in the hearing he handed thieuhal his statement which the Tribunal
accepted after the applicant signed it and afefMtibunal confirmed that the applicant knew
what he was signing. He said that one of the oleserat the hearing had helped him with it.

The Tribunal confirms that the latter statementtaims no material that had not been covered
in the previous statement or which was not disaiss¢he hearing.

[In] November 2009 the Tribunal received a lettent the applicant’s advisor indicating that
the applicant would be providing further submissiand requesting that the Tribunal not
make a decision until these were provided.

[In] November 2009 in a further letter to the Tnifal the applicant’s adviser submitted that
the applicant is at a heightened risk of being @iged as supporting the LTTE by the
authorities because of his Islamic faith. He caatumber of excerpts purporting to support
his contention. He again requested the Tribunataatake a decision until further
submissions from the applicant. The Tribunal caidthe adviser and informed him of the
fact that the applicant had not requested and tieifial had not provided further time for
submissions and that the Tribunal would receive@msider all submissions until such time
as the decision was signed.

[In] November 2009 the Tribunal received a faxedycof a submission by the applicant’s
adviser of the same date in which excerpts of ®pwmrts are provided to the Tribunal. The
first of these, the report by Sevén and Wieruszéygse above) had already been provided
to the Tribunal in its entirety at the hearing. Beeond report cited is the U.S. Dept of State
“Report to Congress on Incidents during the recentlict in Sri Lanka 2009, this had also
been provided to the Tribunal. The submission sefieran attachment which contains ‘details
of individuals who have been disappeared in Srikiagrthis attachment was not received by
the Tribunal. In any event, the applicant had mtedian attachment containing the names of
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disappeared persons between August 2006 and M@fchat the hearing. This document
was from the Asia Human Rights Commission (see @bov

FINDINGS AND REASONS

The applicant has presented a Sri Lankan birthficate, a Sri Lankan National Identity

Card and a Canadian Identity Card as evidencesafibntity as [name deleted: s431(2)] born
on [date deleted: s431(2)]. In light of this docuntaion, the Tribunal accepts for the purpose
of this review that the applicant is [name delegt81(2)] as claimed.

The essence of the applicant’s claims is that fiebeiidentified as an LTTE supporter
because of his Tamil ethnicity, his father’s invartvent with the LTTE, his Islamic faith and
involvement in a pro-Tamil rally in Toronto, Canada

The claims he has made are based upon the preémiseetis a Tamil as opposed to a
‘Muslim Tamil’; more recently he has stated tha lslamic faith is also a source of fear of
persecution.

The Tribunal refers to country information citedthg delegate in her decision which
indicates that the Muslims in Sri Lanka are regdrale a separate ethnic minority
(CX228971); this is reinforced by the UK Country@ifigin Information Report 2009 (26
June) cited below:

Overview

20.01 The CIA World Factbook, Sri Lanka, updatedlime 2009, recorded that
the population is comprised of Sinhalese (73.8pet), Sri Lankan Moors
(Muslims) 7.2 per cent, Indian Tamil 4.6 per c&ri,Lankan Tamil 3.9 per cent,
other 0.5 per cent and an unspecified 10 per @@1(census provisional datggp]
However, as recorded by the Sri Lankan Departmie@easus and Statistics
(Statistical Abstract 2008, Chapter II, tables 2.2011, accessed on 1 June 2009),
based on a total population of 18,797,257, the [atiom comprises: Sinhalese (82
per cent), Sri Lankan Tamil (4.3 per cent), Indlamil (5.1 per cent), Moor/Muslim
(7.9 per cent), Burgher (0.2 per cent), Malay {feBcent), Sri Lankan Chetty (0.1
per cent) and other (0.1 per cent) (figures from2001 census). However, data from
Jaffna, Mannar, Vavuniya, Mullaitivu, Kilinochchatticaloa and Trincomalee
districts in which the 2001 census enumeration medsompleted were not included.
[58a] The U.S. State Department (USSD), Country Reportdwman Rights
Practices 2008, Sri Lanka, issued on 25 Februad9 20SSD 2008) reported that
Tamils were 16 percent of the overall populatian} (Introduction)

20.02 The Minority Rights Group International, Sri Lan®erview, undated,
accessed on 1 June 2009, elaborated on the ethaic m

“Sri Lanka has a plural society. The majority grpthe Sinhalese, speak a
distinctive language (Sinhala) related to the IAdgan tongues of north India, and
are mainly Buddhist.

“There are two groups of Tamils: ‘Sri Lankan Tash{klso known as
‘Ceylon’ or ‘Jaffna’ Tamils) are the descendaffBamil-speaking groups who
migrated from south India many centuries ago; &imlCountry Tamils' (also known
as ‘Indian’ or ‘estate’ Tamils), who are descerslahtomparatively recent



43.

44,

immigrants. Both Tamil groups are predominantlyddirwith a small percentage of
Christians. They also speak their own distinct tegg called Tamil.

“More than one-third of Muslims (includes Sri LamkMoors, Malays and
other smaller religious sects like Bhoras and Kédjiae in the north and east. The
majority of these live in the east, where they titute about a third of the
population. The remaining Muslim community is disgel throughout the urban
centres of Sri Lanka Muslims are also divided betwmainly agriculturists living in
the east, and traders who are dispersed acrogdahd. Muslims speak both Tamil
and Sinhalese depending on the area they live in.

“Veddhas or Waaniy-a-Laato (forest-dwellers) coisgs a very small
community of indigenous peoples. The entire comigusiin danger of extinction.
Sri Lanka also has other, smaller communities, sisctine Burghers who are of
Dutch and Portuguese origin7s]

Muslims

20.15 The International Crisis Group (ICG) docum&stvelopment assistance and
conflict In Sri Lanka: Lessons From The Easternviiice, Asia Report N°165’, 16
April 2009, recorded that Muslims represent 41qast of the total population in the
eastern districts of Trincomalee and Ampara ande2&ent in the Batticaloa district.
[76a] (Appendix B)and noted:

“Many Muslims continue to feel vulnerable to attaeind extortion from the TMVP
and, to a lesser extent, from government secuwitgek. Tensions between Tamils
and Muslims, aggravated by the actions of the WRilltand Karuna factions, remain
high. Many remain bitter over the nomination ofdji&n, rather than the Muslim
candidate Hisbullah, as provincial chief ministad @omplain that Tamils continue
to control the provincial administration and codridi76a] (p5)

“Violent disputes between Tamils and Muslims hagerbkept to a minimum since
the provincial council elections, but deep tensi@main. The central government
has done little to foster dialogue and reconciiatbetween the two communities.”
[76a] (p6)

20.16 The UNHCR Eligibility Guidelines of April 2@0noted that “...Muslims in
the East have been frequently targeted by the TMXHR;h has reportedly harassed,
extorted, threatened and killed Muslims in the Bagh apparent impunity. Clashes
between Government forces and the Muslim communifmpara have been linked
to land use in the region[8h] (p10)

The Tribunal refers to the applicant’s birth cecate provided by him to the Department
which indicates the race of both his parents agl&@eMoor’. It is noted from the above
citations that Sri Lankan Moors — which is a mareent version of the term ‘Ceylon Moors’
— are listed as Muslims and this together withdbeious references in the applicant’ name
and surname lead the Tribunal to conclude thaapipdicant is a Sri Lankan Moor who
speaks, reads and writes Tamil by virtue of higglaf birth and the place of birth of his
father and grandfather. He and the family move@atombo when the applicant was ten and
his mother was born in Colombo, this accords withfact that the applicant stated that he
also speaks Sinhalese.

Given the above information the Tribunal finds ttheg applicant’s race or ethnicity is Sri
Lankan Moor.
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The Tribunal accepts that the applicant’s religofslam as he has stated.

The applicant has insisted that he is Tamil; howéwve evidence does not support this
contention. He has also stated that he would bregpeed’ to be a Tamil. No evidence has
been adduced to support this claim and the Tribonzddes reference to his name and the
documents he has presented to find that, evenwfdne ever stopped on suspicion that he
might be a Tamil, his documents clearly indicateeotvise and he would not be regarded as a
Tamil and the above country information supporéesdlear division between Tamils and
Muslims in Sri Lanka.

The Tribunal, as a consequence, finds that thetopimformation provided by the applicant
and which refers to Tamils is not of relevancehim applicant’s case.

The applicant has also claimed that he would bglstoas a Tamil form Jaffna By analogous
reasoning the Tribunal finds that he is not regar@®a Tamil and his birthplace is not of
relevance in his case.

The Tribunal has considered the applicant’s cldiat he would be persecuted for reason of
his Islamic faith. In support for this propositian instance of communal violence is cited
dating back to May-June 2008 during the distributd aid and a 2006 HRW report about
anti-Tamil violence. The latter refers to the Tontalee district and in its listing of victims
differentiates between Tamils, Muslims and Sinlales

The Sri Lanka International Religious Freedom Rep009issued by the U.S. Dep. Of
State, Bureau of Democracy, Human Rights, and Labddctober 26, 2009, statieser
aia

Section I. Religious Demography

Approximately 70 percent of the population is BudtihL5 percent Hindu, 8 percent
Christian, and 7 percent Muslim. Christians teneaoncentrated in the west,
Muslims populate the east, and the north is almwslusively Hindu.

Most members of the majority Sinhala community Bneravada Buddhists. Most
Tamils, who make up the largest ethnic minoritg, ldmdus. Almost all Muslims are
Sunnis; there is a small minority of Shi'a, inchgimembers of the Bohra
community. Almost 80 percent of Christians are Ro@atholics, with Anglican and
other mainstream Protestant churches also preseiitds. Seventh-day Adventists,
Jehovah's Witnesses, Methodists, Baptists, Dutébr®Red, Anglicans, Pentecostals,
and members of the Assemblies of God are also miréSeangelical Christian groups
have grown in recent years, although membershimal.

Restrictions on Religious Freedom

There was no change in the status of respect ligiaes freedom by the Government
during the reporting period. Although the Governiaublicly endorses religious
freedom, in practice there were problems in soreasarForeign clergy may work in
the country, but for the last three decades thee@uwent has limited the issuance of
temporary work permits. Members of denominationgstered formally with the



Government could work in the country. Most religgomorkers in the country were
indigenous.

Work permits for foreign clergy were issued for grear rather than five years as in
the past; work permits can be extended. In the jtdsid become regular practice for
many foreign religious workers on development migeo use tourist visas to gain
entry without encountering any problems with immaigwn authorities. During the
reporting period, however, government authoritidesrimed some religious workers
that they would not be able to continue this pcactiThey were not deported formally
but instead were encouraged strongly to leavedhatcy.

Some evangelical Christian groups complained oegawental discrimination in the
provision of services. These groups reported tiade schools refused to accept
Christian children or forced the children to stiglyddhism and that the Colombo
Municipal Council denied free midday meals to Ciaiss who did not belong to the
Catholic Church.

Abuses of Religious Freedom

Since 1983, the Government had battled the Libmvafigers of Tamil Eelam
(LTTE), a terrorist organization fighting for a septe state for the country's Tamil,
and mainly Hindu, minority. In 2001 the Governmantl the LTTE each announced
a unilateral cease-fire, and in 2002 they agreedjtant cease-fire accord. The peace
process stalled in late 2005 following an escatatioviolence. In 2006 renewed
fighting broke out, and in January 2008 the Govemnimerminated the cease-fire
agreement. The conflict formally ended in May 20@8herence to a specific set of
religious beliefs did not play a significant rofethe conflict, which was rooted in
linguistic, ethnic, and political differences. Ttenflict affected Buddhists, Hindus,
Muslims, and Christians. Since 1983, approximal@§,000 persons had died. The
Government, paramilitaries, and Tamil Tigers hagerbaccused of involving
religious facilities in the conflict or putting tireat risk through shelling in conflict
areas. During the final days of fighting in AprildaMay 2009, there were
unconfirmed reports both of the LTTE locating &ty pieces next to religious
facilities and of the army firing heavy weaponshat same sites, often while they
were in use as shelters for civilians.

During the reporting period, security forces conedthuman rights abuses against
individuals at places of worship in the north aadteWhile these incidents had an
impact on religious freedom, they were not religigunotivated; instead, they were
a product of the conflict. Since 2006 there wemmerous reports of killings and
disappearances. Some Catholic priests who spokendutmanitarian issues were
among those who disappeared. There is no evideatéhe killings and
disappearances that occurred in this area durageiborting period were religiously
motivated.

There were no reports of religious prisoners oaidees in the country.

Section lll. Status of Societal Respect for Religi¢-reedom

Discrimination based on religious differences wagmless common than
discrimination based on ethnicity. In general, meralof the various religious groups
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tended to be tolerant of each other's religiouef®elHowever, allegations by
Buddhist extremists of Christian involvement in &timical” or forced conversions
continued to be a source of tension between thecbmamunities. Christians denied
the charges, responding that people undergo cdouesstheir own free will. There
were reports that members of some evangelical grmaue disparaging comments
about Buddhism while evangelizing. Some groups alleged that Christians
engaged in aggressive proselytism and took advarigocietal ills such as general
poverty, war, and lack of education. Christiansntered that their relief efforts were
not aimed at converting aid beneficiaries.

During the reporting period, Christians of all gpgsutsometimes encountered
harassment and physical attacks on property amgplaf worship by some local
Buddhists who were opposed to conversion and keligive Christian groups
threatened them. Some Christian groups occasiooaithplained that the
Government tacitly condoned harassment and violaimed at them. Police
generally provided protection for these groupdairtrequest. In some cases police
response was inadequate, and local police officegdertedly were reluctant to take
legal action against individuals involved in theaaks. The National Christian
Evangelical Alliance of Sri Lanka reported numerattacks on Christian churches,
organizations, religious leaders, or congregangs)ynof which were reported to the
police. Credible sources confirmed some of thetselks. A general increase in the
number of attacks on churches, particularly ingbweth, occurred in April and May
of 2008. The most severe attack was in Talangamian@o District, when Buddhist
monks led mobs attacking the Calvary Church, destgathe building and severely
injuring the pastor. No arrests were made followlimgse attacks.

The above very recent information indicates a gaheapplying respect for religious
freedom and is marked by the total absence of aamples of abuses or harm to any
Muslim by any other religious group for reasonadlfgion; it does not indicate any attempt
by anyone to prevent the practice of the Islamithfahe applicant has cited an IRIN report
which refers to the killing of a number of Muslinmsthe Batticaloa area in 2008. That report
refers to a particular instance of communal viogeata particular time. The Tribunal refers
to the fact that the applicant is a long standagijdent of Colombo and finds that the
information in this report is outweighed by theestU.S. Department of State report. The
Tribunal finds that the applicant does not, novindthe reasonably foreseeable future, face a
real chance of persecution because of his religion.

The applicant further claims that he would be parted for supporting the LTTE. In support
of this claim he states that he participated irudan2009 “in some protest rallies in
Toronto”, Canada He states that as a result oéthesvities, in August 2009 two of his
former Sinhalese friends beat him; the Sinhaledlecsities are after him because there were
people videoing during the demonstration; the gotiave come to his home in Colombo at
least on three occasions looking for him, his fattees informed him of this in a letter which
the applicant supplied to the Tribunal.

The applicant has provided internet newspaperlestebout the demonstrations held in
Toronto from January to May 2009. The applicantihdgated that he attended the one on
30 January in Toronto. Despite the fact that fagesbents say that he attended ‘some protest
rallies’ in January, the evidence indicates thatéhwas only one rally in January in Toronto
and that on 30 January. Some 50,000 people attehdechlly. The Tribunal accepts that the
applicant attended this rally and it also accdpas lhe may have been videoed. He claims
there were many people using video cameras an@riienal finds it plausible that media



54.

55.

56.

would have been present at such an event. Thematoyn characterises the march as a
demonstration to ‘stop the genocide of innocent il&m

The applicant claims that he was beaten by Sinbalé® used to be his friends in August
2009 for his attendance at the rally. The Tribdmals it implausible and does not accept that
two of his ex-friends would beat the applicant #mat they would do so some seven months
after his participation in a rally, even if thelyalvas, by implication, critical of the armed
forces of Sri Lanka who are mostly Sinhalese. Thieuhal does not consider that attendance
at a rally with another 50,000 people in anothemtry would be considered such an overtly
hostile act which would impute the applicant witlpport for the LTTE. The Tribunal has

not found any independent evidence, in the U.S. D&SAmnesty International or the
Human Rights Watch reports that anyone coming lrack Canada during or after the rallies
has met with any harm or even scrutiny on returBrid_anka. The applicant claims that
Sinhalese informants in Canada alerted the auib®rit Sri Lanka. He further claims that the
police who are looking for him told his parentstttieey saw him on video attending the rally.
The Tribunal does not accept that he would be soogthe police who were trying to find

his whereabouts because he travelled out of Sikd.ém Canada with a valid Sri Lankan
passport and the authorities would already be athatehe was not in the country and had
not returned Further, the Tribunal finds it impléales that the police would reveal the
evidence they had about his presumed participatioallies to his parents, since this would
only ensure that the applicant did not materiali$e Tribunal does not accept that the police
visited the applicant’s parents the number of ticlasmed and for the reasons adduced; it
finds the reporting of these purported events enfther’s letter self-serving and contrived.
The claim that informants were responsible for camivating information about he

applicant to the authorities also means that theyldvhave told them that the applicant was
in Canada and not in Sri Lanka.

The Tribunal finds that the story of the applicarftither being kept by the LTTE for five
years for not ‘paying’ the ‘tax’ levied upon him bye LTTE displays some elements of
implausibility since placing him in custody meamat the LTTE obtained no money from
him and for such a considerable period of timegenneless the Tribunal is prepared to give
the applicant the benefit of the doubt and acdegitthe applicant’s father was a prisoner of
the LTTE for five years. The Tribunal accepts tiet applicant’s father was released by the
LTTE and that he had, at some point, paid taxéisem. The applicant does not report any
contact by the LTTE or the Sri Lankan authoritiethvnis father after the latter was released.
The applicant has been out of Sri Lanka duringathele time that his father was held by the
LTTE. In the circumstances the Tribunal finds ttinet applicant will not be at risk of being
imputed to be an LTTE supporter because of hiefalpast contacts with the LTTE,
including the fact that he paid taxes to them Thbuhal thus finds that there is not a real
chance that authorities would impute the appliegtit a pro-LTTE political opinion or
seriously harm him because of his membership @fraqoilar social group that being his
family. Similarly, for the reasons stated aboveiokhndicate a lack of interest in the
applicant’ father by the LTTE after his release Twibunal finds that the applicant does not
face a real chance of persecution by the LTTE a@owat of his family as a particular social

group.

In light of the above evidence and discussion thieuhal finds that the applicant does not
face a real chance of persecution for reasonssafeail or imputed political opinion, his race
or ethnicity and his religion, now or in the reaably foreseeable future, should he return to



Sri Lanka, thus it finds that that his fear of gestion for any Convention reason is not well-
founded.

CONCLUSIONS

57. The Tribunal is not satisfied that the applicard {gerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out irs.36(2)(a) for a protection visa.

DECISION

58. The Tribunal affirms the decision not to grant &pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatiwhich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’'s I.D. RCHADW




