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DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Sanaoayed in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teeshbathe applicant is not a person to
whom Australia has protection obligations for tlarg of a Protection visa.

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be

assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably foragéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources, includisdile 0900871.

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal also received oral evidence from a witneBse Tribunal hearings were conducted

with the assistance of an interpreter in the SanamahEnglish languages.

Application for a Protection visa

The applicant is a single Catholic man born in Sambhe applicant speaks, reads, and
writes Samoan, and he has received ten years oagdn. He was a Church Administrator
at a Catholic Church before travelling to Australia

The applicant’s responses to the following questioom the Part ‘C’ application form, are
as follows:

Q41. Why did you leave that country?

| had fear of persecution as | was a member ofdliathurch and | am a refugee for being
persecuted owing to my portfolio | hold as Cath@iturch Administrator.

| took a chance of escaping by making an electroigic when Pope Paul visited Australia.

Australia has persecution obligation in relatiottte applicants like me in accordance with
Article 1(2) Convention as amended by the Protocol.

| was always in fear and there were many attemudgtareats with dire consequences owing
to my allegiance to my Catholic Church Administati

I narrowly escaped a bullet — shot on [date] atitne when | was confused where to seek
protection.

| was quite happy in Samoa prior to [month, yedrew | happily organised church activities
for Catholics.

In [date] when | had organised a Mass for the Giarad made a speech on acceleration of
Catholic activities and my statement in the spdedielp “Catholics only” angered the
Methodist Church and | was pinpointed as the taaigdtthis became a starting point in my
status in Samoa and should | go back there hasswdrstantial animosity and my other
members have advised me to be secured in Austaalisam disadvantaged owing to denial
of fundamental rights of movement of freedom.

Although this is a single act of oppression as Imgat and bullet escape is enough threat for
the purpose of Convention, there were many othents\vbut | took care and remained among
the crowd and now my return to Samoa would meathdea

Q43. Who do you think may harm/mistreat you if ymuback?



If I return to my country then there is sure chaotthe Methodist Church gangs to look
down upon Catholics and at one point | had a nagseape of a gun-shot. | went to report to
the police but the police belongs to Methodist gradno counter attacked me.

| had sent a letter to the Community but had npaoase.
Q44. Why do you think this will happen to you ifygo back?
Even if | go back in any part of Samoa | am in gdsmger as | would be inviting “death”.

It is very difficult to use conventional methodsairtountry which accepts “bribes” and in this
situation the underground operations cannot beralted as the politicians are loyal to the
church they belong to.

If it was easy for me to go back, there was noaedsr me to flee Samoa and leave my poor
old parents behind.

Q45. Do you think the authorities of that countapn@nd will protect you if you go back? If not,
why not?

Basically the politicians are backing only theirtgamen and because of my statement made
in my speech of promotion and “help to Catholica%ltreated animosity amongst other
church members.

The other reason | fear is one of the Catholic €munembers was killed but the cause of
killing was not known to anybody.

The politicians and the police do not reveal argrestis or any underground operations.

As indicated earlier there is no reason to fleecoyntry and come to Australia and leave
behind my friends and parents with whom | am enmatily attached.

Obviously | fall within the definition of the Refeg Act and have a well founded fear of
persecution and my return would mean an open imitdo “death”.

Letter (undated)

23. The letter is as follows:
To whom it may concern,
This is to certify that [applicant] was the Churstiministrator and we confirm that the
Methodist activitist attacked him and had fear efsgcution and his returning to Samoa would
mean danger to his life.
The Activities of Methodist Church have been makeuaries with us regarding his
whereabout, We stronglive feel he needs prote@iastralia Government this fact is true and

correct as this message come from Church of Samoa.

| believe that he is in your good hand and lookrdfim, and may God Bless you for your
decision and especial for [applicant] while his gwa

YOUR SINCERELY
(Signed) [signature of person]
Interview with the applicant and the Minister’'s degjate

24. The following is a summary, and it is not a trarscr
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The applicant’s nationality is Samoan and he igefCatholic faith.
He has travelled to American Samoa.
He has family in Australia.

He feels he is a persecuted refugee from Samoaibete was a volunteer in the Catholic
Church. From time to time, there were youth gatigsrbetween the Catholic and Methodist
youth. They developed a rivalry, and the otheugrthought they were favouring their own.
That is, they thought they (the Catholics) wereséth There were four Catholics and four
Methodists on a group or committee. But the Met$tsdelt that there was bias.

The delegate asked for the applicant’s personampces. When the program was
completed, he heard feedback that they thoughtestvayed a decision. Because he was
the leader of his four member group, he heardestdghat they would persecute him,
physically punish him. There were threats of peagdiarm. On his way to church, the
members of the Methodist youth would try to phykycharm him. Some of them threatened
him, and some hit and punched him.

The delegate stated this seemed like a privatajicai matter. He had not reported it to the
police. He said he did not want to take the mdttgher, due to humility and forgiveness.
He did not know whether the Police would have actedot. The Police are so far away it
would have taken a long time to get there, andghirhave settled by them.

The delegate suggested the Catholics could stapdnéve youth camps, or he could move to
another part of Samoa The applicant stated tlegtrib longer hold any programs. Further,
he could not move away from his parents. The dééeguggested they all move away. He
stated it is difficult for his parents to move. elbther people believe he is the cause.

The delegate stated that he seemed to have optisdshe explained what the visa meant.
She read the UN Definition of a refugee. She dtttat the fear is against the government or
agents of the government. It appeared to be aterisriminal matter, personal threats; and
he had options to spare himself private personahha

The applicant did not have any difficulty leavingnoa.

The delegate asked what would happen if he werettion to Samoa He would like to leave
things a bit longer, say two or three months, befer returns.

A document was handed to the delegate, and shalsaidould make a photocopy.

There was a pause in the interview, allowing thaiegnt to discuss matters with his support
person.

The applicant was asked if he had anything elsayo He emphasised that he was in deep
fear that his life would be threatened, if he wergo back to Samoa. Then the delegate
asked, ‘But you don’t want to see the Police?’ stéded no.

Letter from the applicant (undated)

The letter has been reproduced below.



To whom it may concern,

| wrote this letter from the bottom of my heartapologies about the day that | had my
interview cos | wasn't concerntrate while | had mterview, on the [date] cos | was nervous
and scare that there will he anything will happettethe when | come to the immigration,
like to lock me up cos I'm not a citizen in Ausiaahnd the other hand this is the first time
to face with an officer from the immigration, jush memory.

But any way the reason why we didin"t ring the pelcos my Country is not the
same as Australia. New Zealand, and other big egumy country is an a small country,
only in the city where the police station is noegwvwhere like here every suburb where the
police station is. In here you don't have to wallvahere to look for a telephone to use, but
my country its hardly find a phone anywhere to usepuplic phone either and if we ring
them they just come about next two days, cos tiseme police car to use like here if we
ring them they will come in straight away

Anyway my leader still went to the city to repdnetmatter to the police station cos it
was getting worse, they use weapons that was a same flew to Australia. | feel guilty and
scared about all this matter cos they where lookimgne. My leader explain the police
can"t do anything much, they just came and sditlegs down.

On the [date] | rang my leader to say hellow arahks about the letter that he to
support my case, and he said they keep cominglackavhen do | have to come back. | am
scare cos they try to find where | am living in frafia.

I am baking you Australia for the chance for me. Mg is in danger, whenever
time | go back | will be a deadmeat.

Application for Review
39. No new claims were provided.

Letter from the applicant

Thank you for your letter dated the [date] andgi@anting me an extension till the [date].

I have now received the relevant letter from [narhtheological college] Theological College
from Rev. [name of reverend who will hereafter eferred to as Rev. X] which indicates the
horrible moments | had in West Samoa.

| am scared and | have a well founded fear of petsmn. | therefore request you to consider

my application for a Protection Visa in view of tbiecumstances explained in the letter under
reference.

Letter dated [date] from Rev.X

To whom it may concern
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Dear Madam/Sir,

With great honour and respect, | write this letbeexplain and clarify, as a witness, to the
fragile situation in our village, which is of hugencern for the safety of the young man
[applicant].

An interdenominational dispute in Samoan villagealways a concern, when it gets to the
hands of the young people. The incident in ouag#l, [name of village], is one among many
unreported (in the media) cases in Samoa. The @igpthe village, between the Roman
Catholic young men and the Methodist youths origiddrom a dispute in a sports
competition, but resulted in an unfortunate branat tinjured some of the young men.
[Applicant] was involved because he was the healetommittee that organised the
competition, and was wrongly accused of being unifiainaking decisions that resulted in the
loss of the Methodist youth sports team.

The truth of what happened during that day, althdogportant, cannot prevent the ongoing
differences in the village between youth groupgkcant] was so fortunate to have the
chance to escape the wrath of his accusers whearhe to Australia The police and village
elders have been working hard to settle the mditerdeep within the circles of young people,
[applicant] has to pay for his actions if he corbask to the village. It is not safe for him to
return to the village at the moment. It is not dafehim to return to Samoa as well. Samoa is a
small place, and there is nowhere to hide if heeback. The only alternative is to let him
stay in Australia for a few more years. Our congsithe life of [applicant], a useful and
talented young man with a bright future. ThingsehiarSamoa could change, and maybe safe
for him in the future to return. But for now, it@sir concern to protect him from getting
involved in violent and criminal activities.

We hope that our concern would also be consideygabbr honours as vital to our calling, to
protect our young people from criminal and violeativities.

Yours truly,
Rev. [name of reverend]

For your information: | teach in a school thatdsdted in the same village where [applicant]
comes from. | do support his pledge for more timaustralia, so he would be safe from the
violence.

Hearing held before the Tribunal
The following is a summary, and it is not a trafscr
The applicant gave the following evidence.

The applicant stated that a relative completedppication for a Protection visa, Parts ‘B’
and ‘C’. She asked him questions and he respotudieer. She translated the responses into
English and wrote them on the forms. The infororatn the forms ‘B’ and ‘C’ were read
back to the applicant in his own language so hédcanderstand what had been written. The
information on forms ‘B’ and ‘C’ is correct. Theformation on forms ‘B’ and ‘C’ still
constitute the applicant’s claims. There is nagiimat has been left out of the applicant’s
claims that he would now like to add.
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The applicant provided his Samoan passport. Habsavelled to any countries other than
Australia, and American Samoa. The applicant adriv Australia on [date] He has not
returned to Samoa.

The applicant lodged an application for a Protectisa. It took him a long time to lodge the
application because he did not have enough money.

The applicant has always been a Catholic. He \waptized as a child. He came to Australia
on a Visitor visa.

The Tribunal asked what had happened to the appliceamoa, including the bullet fired at
him.

The applicant said what happened to him in Samaab&bdveen two youth groups. They
were religious youth groups who lived in his vikagThe conflict was between the Catholics
and the Methodists. It was over a football maté¥hen the Methodists lost the game they
blamed it on the referee, and said that he wagtiaghat is what started the fight on the
football field. Everyone jumped in including theestators; religion against religion. When
the fight broke out the applicant was in the Cathgbuth group, and when they saw what
was happening they left. Now what is happeninghsn the Methodists see any Catholics
they hunt them out, and vice versa. With that leapm, even though the fight has finished,
the feud is still going on between the youth. Tikavhen the Methodist boys caught up with
the applicant and beat him up. He did not hawgotto the doctor as a result.

The applicant holds a position in the Catholic chun Samoa. He helped to organise the
games. The Tribunal asked whether he was alsdlel@achurch administrator. He agreed
that he was. He has always been involved witlchugch.

After he was beaten, he stayed at home until hisngd® were healed and that was when he
thought about coming to Australia, so he could psthe problem and escape the people
who were angry, and still after him. The footlalitch was a couple of years ago, but he
cannot remember the month.

The applicant lives in a village in Samoa Thewefaur religions in the village. They are the
Mormons, the Methodists, the Congregationalists@atholics. He cannot avoid the
Methodists. There are more Methodists in his gél#han any other religion. There are a
number of chiefs, or Mattais, who rule the villagehey are all of different religion. There is
always some tension between the religions.

The Tribunal asked whether anything else that veals bad happened to the applicant. He
stated that is the main problem, the Methodist timet up Catholic boys and it is still
happening nowadays.

The Tribunal asked whether there was anythingielsés story he had not told the Tribunal.
He said no.

The Tribunal asked the applicant whether there \w&ayeother reasons the Methodists picked
on him. He stated that the reason he stood dbatshe organised all these matches. As a
result, he was picked on more than the other Ciatbolys. He said they think that the
Catholics are biased in setting the matches. Thriial asked who appointed the referees.
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He stated that they are youth from other villagerches. The referee in the match in
guestion was not Christian.

The Tribunal asked the applicant whether he reddhe problems that he encountered to
anyone in authority. He said he did not repatt ithe Police but the high chiefs were there at
the match and they saw everything that happenéeé. Pblice are made up of different
religious groups.

The Tribunal asked whether anyone was injuredrasut of the problems due to the football
match. He said up until now there has been aflt@nsion between the Catholics and
Methodists, and the boys are beaten up.

The Tribunal showed the applicant the documentagept3 of the Department of

Immigration file and asked him whose signature arashe document. He stated that it is the
signature of an acolyte from his church The intetgr volunteered that that meant in
Samoan culture that he is second in charge undgrtbst. The applicant agreed with that.

The Tribunal referred to the letter by the applicainpage 44 of the Department file. The
Tribunal asked in relation to paragraph 3 of theuhoent who the ‘leader’ was that the
applicant referred to. He said it was the acolyfbe Tribunal asked whether the leader went
to the city to report the matter to the Police.e Bpplicant said that is why in due course if he
goes back to Samoa he hopes the problem is solved.

The Tribunal referred to the Refugee Review Tribdite, page 33, where there is a letter
from the Reverend X. The Tribunal asked what gtet was about. The Tribunal read from
the letter the following :

[Applicant] was so fortunate to have the chancesttape the wrath of his accusers when he
came to Australia The Police and village elderseHaeen working hard to settle the matter,
but deep within the circles of young people, [aggolit] had to pay for his actions if he comes
back to the village.

The Tribunal asked what it meant when the writgsghat the applicant had to pay for his
actions before he came back to the village. Tt did not know what ‘pay’ means.
The Tribunal indicated that maybe it meant thah&e done something wrong. The Tribunal
asked whether that was correct or not. He saitidheot know.

The Tribunal read out the following from the let&trolio 33:

But for now, it is our concern to protect him frg®tting involved in violent and criminal
activities.

The Tribunal asked whether this sentence meanheugyto the applicant. He said he just
hoped and prayed the problem will be solved, amdllitnot be tit for tat.

The Tribunal referred to question 42 of the applitsaapplication for a Protection visa and
asked him how he had been denied fundamental rifmevement or freedom. He stated
he cannot move around the island as he may get¢rbept He said people may think he will
want to do something bad, so they might murdeilbhikn.

The applicant attends church every Sunday, he tgoésss. In Australia he goes to his
relative’s church. His relative is the Pastor @haistian Church. He goes every week. He
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is presently staying with his relative’s family.ehs the piano player at the church. He is
also in the ‘Youth'. He is also in the band.

The Tribunal asked the applicant if he were torreta Samoa what would he do regarding
the practice of his religion. He said he would.ndhe Tribunal asked would he practise any
religion. He said he would probably go back to @egationalist.

The applicant knew the four gospels were MatthewrkylLuke and John. The message of
the Gospel is that Jesus died for us. The apylicsed to pray the Rosary in Samoa but not
here. The meaning of the Rosary is the Holy Motlievary. There is a litany when you do
your prayers. The applicant recited the Lord’syBra

The witness, a relative of the applicant who lieéustralia, gave the following evidence.
She has been here many years, and is a permasel@e Her brother is a Pastor.

The witness knew the applicant from Samoa, befereame to Australia. She knew that the
applicant was always involved with the church. Whe was young, he always went to
church. Even when he came to Australia, she bediévwould be good for him, and that is
why she brought him out.

She stated that even though they were all Christidaere was always tension between the
religions and it is very competitive in Samoa.

The Tribunal asked whether she had heard anytiiagtavhat had happened to the applicant
in Samoa from other people. She stated that thepgmson who explained it to her was his
mother. The Tribunal asked what she had saidetavitness. The witness said that whatever
the applicant had explained before is true. Beytink he is biased and sets the matches
which is not true. That is all she had to say.

The Tribunal said words to the following effectth@ applicant.

Remember at the beginning of the hearing | told ymay put to you any information

that | may consider would be the reasons for affigrithe decision of the Department of
Immigration. If I do that | must also explain tbensequences and relevance of the
information and | will invite you to comment on i@spond to the information. You may
respond to that information orally or in writing you can come back to the Tribunal and
explain it in front of the Tribunal, using an inpeeter. You may also seek additional time
to comment on or respond to the information.

1. The first information is that there are a numbeclafms in the Application and other
documents, but they were not referred to at thetgga The relevance of this is that the
Tribunal may think that those claims did not hap@erd the applicant has made up the
story. Further, on other occasions, the applibastsaid one thing and there is something
else which is different in the documents. This riead the Tribunal not to believe the
applicant. The Tribunal referred to the following.

(a) The applicant did not refer to a gunshot at theihgawhereas he referred to it in
answer to question 43 in his Application for a Botibn visa. In his answer he
said he had a narrow escape from a gunshot.



(b) The applicant did not refer, at the hearing, téaeneed speech where he referred
to helping Catholics only. This is in responsguestion 41 on the application for
a Protection visa. The exact words were “in [maarid year] when | had
organised a Mass for the church and made a speeatceleration of Catholic
activities and my statement in the speech to HeégtHolics only’ angered the
Methodist Church and | was pinpointed as the taagdtthis became a starting
point of my status in Samoa....” The Tribunal indeéchthat the applicant had not
mentioned that point today in the hearing, butaswhe main point in his
Application. It appeared to be more important thi@nfootball match.

(c) In either the statement, or document on the file,&pplicant had said that all the
Police in Samoa are Methodists, but at the hedhegpplicant said the Police
were made up of different religions.

(d) In the documentation the applicant had said the®cbunter-attacked him.
However, nothing was said about that at the hearing

(e) There was no reference to the applicant sendiegiex to the community which
he refers to in answer to question 43 of his Agian for a Protection visa.
There was no reference to that at the hearing.

() The applicant said in answer to this question, @éimather reason he fears is that a
Catholic church member was killed but the caus@killing was not known to
anyone. The Tribunal indicated that it had askedapplicant at the hearing if
anyone had been injured and he did not raiseghigeiwith the Tribunal.

(9) In answer to question 43 of his Application thelagamt had said that at one point
he had a narrow escape of a gunshot and went ¢otiefo the Police. However
at the hearing, the applicant did not say anythingut reporting the gunshot or
any other matter to the Police.

The Tribunal said regarding (a)-(g), these all camder the heading, as examples of
differences in evidence between what had beempihiei Application and other documents
and what was said at the hearing, and it may lead tibunal to believe that the applicant’s
credibility is in issue. This may ultimately letwlthe applicant not being granted a
Protection visa.

2. The Tribunal indicated that it had read some repalobut Samoa. The Tribunal
indicated that there were different reports, btihé applicant wanted to consult a
reference it is the United States Department aeSkeport 2008, the International
Religious Freedom Report for 2008 — Samoa. Thieuhal stated that there are no
references in it to tensions between MethodistsGattiolics. The reports said that there
have been ‘no reports of societal abuses or digtaition based on religious affiliation,
belief of practice’. However, there were repont®ther documents, particularly the New
Zealand Herald dated 23 November 2002, which reddftat there was tension between
religions but it was mainly to do with traditionaligions, for example Methodist,
Catholics, and Anglicans; and the new religions like Assemblies of God. The New
Zealand Herald report does say that there is tanpaid refers to ‘buildings burned down,
beatings, threats of violence and even murdery m&n trussed up and left lying on the
street; roads blocked; villagers forced to lednesr towns, grandmothers and babies
loaded forcefully onto buses and driven away frogirthomes; and property stolen’. It
further goes on to say ‘the conflict has arisegdér because of the emergence of a
Samoan branch of the Assembly of God’ Furthegt'#ind of church has been in an
ongoing conflict with the larger and longer estsisdid churches in Samoa — the
Methodist church, Catholic church and the Congiegat Christian church of Samoa’.
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So, the relevance of this information is that thiédnal has not been able to find a report
regarding tension between Catholics and Methodidtswever, you may be successful in
finding something about this. If you wish, you daing that information in to the
Tribunal.

You have provided a couple of letters from the &asbr Priests in Samoa, but they are
not clear on what might have happened. That is,ribt clear what might have happened
because of the different claims that have been rhgg®u, for example, the football
match. If you are going to bring more evidenbentyou may bring it from other people
who may have seen things happening in Samoa. U#lyaf the Tribunal goes with the
information in front of it, it may mean that you ynaot get a Protection visa.

3. The last point the Tribunal wanted to raise with #ipplicant is there are reports that
when there are conflicts between the groups, theesaport in the New Zealand Herald
had stated:

‘....After destruction of property, violence and belmnent, several members of the “new”
church (that is the Assemblies of God) took theieyances to a higher authority — in
Apia.’

And they took the case to the Supreme Court. 8odievance of this is that you may be
able to take your matter to the Supreme Court.t Woald indicate the country is
interested in protecting its citizens. If thathe case, Australia does not have to
intervene, if Samoa is going to hear the dispute @ourt, and make a decision.

The Tribunal stated that they are the three maintpdhe Tribunal wanted to make.

The applicant elected to return in two weeks timesspond orally with the use of an
interpreter. He also took away a copy of the CEhefhearing so he could listen again to
what took place.

Letter from the applicant

The applicant stated that he was doing his level teeget more clarification as to the
statement made by Rev. X. No further explanatas tbeen received.

Second Hearing held before the Tribunal
The following is a summary, and it is not a trafscr

The applicant was advised that if there was anplpro in him understanding what the
Tribunal was saying, to let the Tribunal know.

The Tribunal indicated that the last time the agpit was before the Tribunal, the Tribunal
had given him some information, and he was to nedfixy coming to the hearing.

The Tribunal noted that the applicant had brougletdocuments with him to the hearing.
One was a Statutory Declaration, and the otherrefasred to as ‘Refugee Claims —
[applicant]’. The Tribunal indicated that it hawbked at those documents.

The Tribunal then asked the applicant if there aaghing he wanted to say. He said no.
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The applicant was advised that the Tribunal haddwihree questions arising from the
documents. The first question related to the &agDeclaration where the applicant states
that he escaped a bullet shot. The Tribunal agksdthe applicant did not refer to that at the
last hearing. He said he was not set at that tifeesaid he was not in the right frame of
mind on that day. He was not set, he was veryesicar

The second point that the Tribunal referred to thas in his document entitled “Refugee
Claims”, he stated “In fact there is a ban or retm that the Methodists are imposing on us
to stop preaching and they consider the Methodistr€h as the dominant and prominent
church.” The Tribunal indicated that it had noattethose claims before. It had not heard
that there was a ban on preaching. The applicadtisat the Methodists have a majority in
his village and there are not many of his faitthiea village. So the Methodists wanted their
church to dominate the village. So they put atmaanyone preaching in the village.

The Tribunal asked when the ban was placed. Tpkcapt said it was around the time they
had the big fight, but there had always been apaken word, as the Methodists were the
dominant religion. The Methodists wanted theirrchuo be the domineering church and
they no longer want to participate in games, orsaasvith other churches.

Regarding the third question, the Tribunal askedinterpreter to read the following in the
Samoan language from the applicant’s document rdaiiRefugee Claims”.

“The restriction constitutes restriction and a megful fetter on me from practising the
religion and as a [position held by applicant atrch] assisting the pastors and the governess
of the Church; wanted to kill me as | was strongapent and gave speeches without fear on
behalf of the church.”

The applicant confirmed the position he held atdimerch. He assisted the pastors. The
Tribunal asked who the governess of the church whessaid that he also assisted the
governess, and they are like teachers in the churble Tribunal asked who wanted to Kill
the applicant as referred to in the passage. ppkcant replied that they were the people
from the Methodist church who wanted to kill him.

In conclusion the applicant stated that he doesvaot to return to Samoa He is not sure
whether there is protection for him there.

The Tribunal indicated that it had referred pregiguo applying to the courts in this regard.
Also, the applicant could go to the Police and &é hot sought protection from the Police to
date. In this regard, without having sought privoecit is difficult for the applicant to claim
that there is no protection. The Tribunal askeatthe applicant had to say about that. The
applicant said that the majority of the Police iethodists and they take their view, over the
Catholics. He is not so sure if they would protaot.

Documents provided by the applicant at the hearing
The applicant’s Statutory Declaration.
I, [applicant] of [address] do hereby state thatrtaterial | provided initially to the

Department of Immigration and Citizenship in therR@66 is correct and the facts stated have
been declared in a statutory form.



I, [applicant] do hereby state that | narrowly gmdha bullet shot on [date], and this is the
point of time | took my decision to travel to Ausia under the Advise of Elders and Rev.
[name of reverend (Rev X)]

I, [applicant] do hereby state that | was well pldiin Samoa and this incident created a great
turmoil and this would be a history under the UNn@ention a first of its kind.

I, [applicant] have correctly stated in the Page8\wf the Form 866C wherein it is mentioned
therein that many other events took place anduppating letter to this cause by [Rev. X]
who is the authority of the Church and a peace makeld never make a comment until he is
fully satisfied that there is a Danger for me toogek to Samoa and personally | am happy to
go to Samoa as my ties and bondages and cultum@ihigs inherit from there.

Therefore, the incident stated in Form 866 wasth@r and main incident whereas [Rev. X]'s
decision is an addition one.

87. The applicant’s document ‘Refugee Claims — [applifa

|, [APPLICANT] IS GRATEFUL TO YOU FOR DEFERRING THEEARING DATE TO
[DATE].

| CLAIM THAT RELIGION HAS LONG BEEN A MAJOR REASON-OR MY
PERSECUTION AND THAT THERE WAS NO PHYSICAL INJURYNDMY BODY AND
FOR THE REASON THAT | NARROWLY ESCAPED THE SCENARIO

IN THE LAST HEARING THERE MAY BE SOME TROUBLE WITHHE
INTERPRETATION OF THE STATEMENT MADE BY ME BUT | W8H TO STATE
THAT THE POLICE NEVER TOOK UP THE CASE FOR THERE VBANO MALICIOUS
BODILY INJURY AND THE CHURCH ADMINSTRATORS KNEW ORHESE
INCIDENTS.

| COULD NOT IDENTIFY THEM AS THE MISCREANTS VIZ MEHODISTS' WERE
DRESSED UP IN SUCH A MANNER AND IN THAT SPUR OF THAOMENT IT WAS
PRACTICALLY DIFFICULT TO ENVISAGE OR IDENTIFY THEMAS | WAS SIMPLY
FEARING FOR MY SAFETY AND ESCAPE. THE LAST HEARINGUNDERSTAND
AFTER GOING THROUGH THE CD THAT | NEVER MEANT BEANG UP ME BUT
AN ATTACK WITH STICKS THAT | ESCAPED SO PLEASE MOBY THIS VERSION
OF STATEMENT.

| CLARIFY THAT | WAS NOT HOLDING ANY PORTFOLIO AS HE TERM USED IN
MY APPLICATION IS INAPPROPRIATE AS THE UNDERSTANDIS OF THE WRITER
IN ENGLISH AND MY PLACEMENT IN SAMOAN MAY HAVE NOT INTERACTED IN
ITS CORRECT PERSPECTIVE OF LANGUAGE.

IT 1S JUST A MANIFESTATION OR A PRACTICE OF THE FAH IN CATHOLIC
CHURCH VERSUS THE METHODISTS CHURCH AND THIS CONVHENN SHOULD
BE SEEN IN TWO DIMENSIONS. FIRSTLY, YOUR TRIBUNAL IBOULD SEE
PROTECTION OF PERSONS WHO ARE AT RISK OF BEING PEHRXTED BECAUSE
THEY ARE IDENTIFIED AS ADHERENTS OF A PARTICULAR RBGION; THE
SECOND ASPECT THE TRIBUNAL SHOULD SEE IS THE PROTHON OF THOSE
WHO ARE AT RIST BECAUSE | AM ENGAGED IN RELIGIOUS BTIVITIES
CONSISTENTLY WITH THEIR RELIGIOUS CONVICTIONS.



IN FACT IT IS A BAN OR RESTRICTION THAT THE METHODBTS ARE IMPOSING
ON US TO STOP PREACHING AND THEY CONSIDER THE METB@®T CHURCH AS
THE DOMINANT AND PROMINENT CHURCH.

Please refer to the federal Court case of LamaMMI

THE APPLICANT WAS A BUDDHIST AND A NATIONAL OF NEPA. WHO CLAIMED
TO FACE PERSECUTION IN THE FORM OF THE ENFORCEMENF NEPALESE
CRIMINAL LAW AGAINST HIM AND IN THE FORM OF COMMUNITY VIOLENCE
BECAUSE HE HAD KILLED A COW. THE FULL COURT AGREEOHAT A LAW
MOTIVIATED BY A DESIRE TO PRESERVE OR PROMOTE HINDRELIGIOUS
VALUES WAS NOT, BY ITSELF, SUFFICIENT TO ESTABLISAHHAT THE
APPLICANT HAD A WELL FOUNDED FEAR OF BEING PERSECUWED FOR
RELIGIOUS REASONS; AND THAT IT WAS WELL OPEN ON THEVIDENCE
BEFORE THE TRIBUNAL TO FIND THAT THE LAW AGAINST BXICIDE IN NEPAL
WAS NOT ENFORCED 1J A DISCRIMINATORY OR SELECTIVE MNNER.

THE RESTRICTION CONSITITUTES RESTRICTION AND A MEANGFUL FETTER
ON ME FROM PRACTISING THE RELIGION AND AS A [POSION HELD BY
APPLICANT IN THE CHURCH] ASSISTING THE PASTORS ANDHE GOVENESS OF
THE CHURCH; WANTED TO KILL ME AS | WAS STRONG OPPGENT AND GAVE
SPEECHES WITHOUT FEAR ON BEHALF OF THE CHURCH. MYHORCH
ADMINSTRATORS FEEL STRONGLY THAT MY RETURN WOULD BEA GREAT
DANGER TO MY LIFE AS | AM THE MAIN PERSONS WHOSE BBHT TO
PROSELYTISE AMOUNTS TO PERSECUTION WHERE THIS IS 8/ 0F THE
PRACTICES EXPECTED OR CONDONED BY THE RELIGION.

ON THE OTHER HAND | HAD BEEN AN ACTIVE SPORTS PERSOORGANISING
GAMES AND MY VITAL FIGURE AS A GREAT SPORTSMAN ANHAVING THE
LEADERSHIP QUALITY; THE METHODIST WANTED TO TARGETE BEING THE
PILLAR OF THE CATHOLIC CHURCH'S ORGANISER.

INDEPENDENT COUNTRY INFORMATION

What tensions exist in Samoa between Catholics amdethodists, and have there been any
negative incidents as a result?

No information was found in the sources consuleggarding any tension or negative
incidents between Catholics and Methodists in SaRegzorts indicate that the Samoan
constitution and law protects the right to freedafmeligion. According to the US
Department of State (USDO8Siternational Religious Freedom Report for 2008an®a
there have been “no reports of societal abusessorigination based on religious affiliation,
belief, or practice”. However, reports were locatethe sources consulted which suggest
animosity towards new religious groups from villdgaders and traditional Churches in
Samoa (including the Catholic and Methodist Chu(tlig Department of State 2008,
International Religious Freedom Report for 2008ar®a 19 September, Sections 1-3 —;
Freedom House 200Byeedom in the World 2008 — Sam@aluly; US Department of State
2009,Country Reports on Human Rights Practices 2008md3a25 February, Section 2.c —
; ‘'Samoa Council of Churches calls for review ofstitution on freedom of religion’ 2008,
Radio New Zealand Internationdd December,
http://www.rnzi.com/pages/news.php?op=read&id=435¥&cessed 5 May 2009 —;



‘Samoa’s minister of justice sets up new law ref@ammission’ 2003Asia Pulse29
January; ‘Guarding the flocks’ 2008ew Zealand Herald23 November).

The USDOSNnternational Religious Freedom Report for 2008an®astates that according
to the 2006 census 19.4% of the Samoan populato@atholic and 14.3% are Methodist.
The report does not describe any tension betwedhddests and Catholics in Samoa or
report any negative incidents between the groups.USDOS report states that Samoan law
protects the right to freedom of religion agairtsigse from government or private actors. The
report contains the following information on retigs demography and freedom of religion in
Samoa:

The 2006 census revealed the following distribubbmajor religious groups:
Congregational Christian, 33.6 percent; Roman GiatHtd.4 percent; Methodist 14.3
percent; the Church of Jesus Christ Latter- dagtSdMormons), 13.2 percent; Assemblies
of God, 6.9 percent; and Seventh-day Adventistp8rsent. Groups that together constitute
less than 5 percent of the population include JahswVitnesses, Congregational Church of
Jesus, Nazarene, nondenominational ProtestantisBafforship Centre, Peace Chapel,
Samoa Evangelism, Elim Church, and Anglican. A cangon of the 2001 and 2006
censuses shows a slight decline in the member$imost major denominations and an
increase in participation in nontraditional andreyelical groups.

...All religious groups are multiethnic; none is axgilvely comprised of foreign nationals or
native-born (Western) Samoans. There are no sifatd@gn national or immigrant groups,
with the exception of U.S. nationals from Americ&amoa.

... The Constitution provides for freedom of religi@md other laws and policies contributed
to the generally free practice of religion. The latall levels protects this right in full against
abuse, either by governmental or private actors.

The Constitution provides for the right to chogamctice, and change the religion of one’s
choice, and the Government observes and enforees firovisions. Legal protections cover
discrimination or persecution by private as welgasernment actors.

... There were no reports of societal abuses oridigtation based on religious affiliation,
belief, or practice (US Department of State 200&rnational Religious Freedom Report for
2008 — Samqdl9 September, Sections 1-3).

A July 2008 report by Freedom House on Samoa staaeSrelations among religious
groups are generally amicable”. The report provitiesfollowing relevant information:

The government respects freedom of religion infiracand relations among religious
groups are generally amicable. In 2000, the Supeamet ruled that the 1990 Village Fono
Act, which gives legal recognition to village fodecisions, could not be used to infringe on
villagers’ freedom of religion, speech, assembhd association. Similar Supreme Court
rulings followed in 2003 and 2004 (Freedom Hous@&Breedom in the World 2008 —
Samoaz2 July).

The most recent report by the US Department oeSiathuman rights in Samoa states that
“the law grants each person the right to changgioal or belief and to worship or teach
religion alone or with others, but in practice thatai [the heads of extended families] often
choose the religious denomination of their exterfdedlly”. The report provides the
following brief information on freedom of religian Samoa:



The constitution provides for freedom of religiamd the government generally respected
this right in practice. The constitution acknowled@n “independent state based on Christian
principles and Samoan custom and traditions”; h@wethere is no official or state
denomination. The law grants each person the tigbihange religion or belief and to

worship or teach religion alone or with others, inupractice the matai often choose the
religious denomination of their extended family (D8partment of State 2008puntry

Reports on Human Rights Practices 2008 — Sa@%d&ebruary, Section 2.c).

Information from the World Council of Churches wisdated January 2006 indicates that
the “Methodist Church of Samoa” and the “Roman GlthChurch in Samoa” are members
of the Samoan Council of Churches (‘Samoa Couricllurches’ 2006, World Council of
Churches website, 1 Janudntyp://www.oikoumene.org/en/member-
churches/regions/pacific/samoa/scc.htnficcessed 5 May 2009).

A January 2003 report bAsia Pulsaeports on the creation of a Law Reform
Commission to “address the conflict between tradal customs and Christianity”. The
report states that there have been “several inssanbere village chiefs or matais used
traditional custom to exile people who professedeben new denominations” The report
contains the following information:

Samoa’s minister of Justice, Seumanu Aika Ah Wygs tlae new Law Reform
Commission will address the conflict between tiadal customs and Christianity.
The comments come after several instances wheageithiefs or matais used
traditional custom to exile people who professdieb new denominations.

When the matter has come before the justice systentourt, in several cases ruled
that freedom of religion was guaranteed by the titoti®n and matai had no right to
use their traditional authority to tell villagersvia they should worship.

The government has yet to announce an outrightilogcif the constitution when it
comes to religious matters.

The Prime Minister, Tuilaepa Sailele, has said¢bae will be left with cabinet,
which will consider it and report back to the hofS§amoa’s minister of justice sets
up new law reform commission’ 200&sia Pulse 29 January).

On 23 November 2002,he New Zealand Heralgported on the mistreatment of
practitioners who belong to new religious denomora in Samoa. The article reports on
“ongoing conflict” in Samoa between traditional oties such as the Catholic and
Methodist church and newer evangelistic denominatguch as the Assembly of God
Church. The report states the new churches hawessfully taken cases of mistreatment
to the Samoan Supreme Court. The article repaatsithile the traditional churches and
village chiefs have largely respected these Supmud decisions, the National Council
of Churches has asked the government to changmtistitution to allow the Prime
Minister to “vet” any new religious groups in Samadae following is an extract from the
report:

There are dozens of cases: buildings burned dogatifgs, threats of violence and
even murder; holy men trussed up and left lyinghenstreet; roads blocked; villagers
forced to leave their towns, grandmothers and Isdbeded forcefully on to buses
and driven away from their homes; and propertyestol



Surely all this isn’'t happening in relatively peadeésamoa, a land many New
Zealanders envisage only as an idyllic, friendlliday resort?

It is, and Samoans will tell you it's been happegriior a while. Unseen by tourists
and casual visitors, a religious conflict lurks eath the warm blue sky, the coconut
palms and apparently laid-back island lifestyles threatening the fabric of life as
Samoans know it — and has implications for demgcaadt is understood in this part
of the South Pacific.

The conflict has arisen largely because of the gerere of a Samoan branch of the
Assembly of God, a relatively evangelistic or charatic form of Christian church,
also popular in New Zealand.

This kind of church has been in an ongoing conflith the larger and longer
established churches in Samoa — the Methodist GhQ@atholic Church and the
Congregational Christian Church of Samoa (or CCCS).

...The problem is that the more evangelical churclies as Assembly of God work
very differently to the big three established clws< They're loud, they’re proud and
they like to “witness” — part of their mission sdraw others to their church. Often
the worshippers they're poaching are the youngeniegs of the village, drawn to
the more liberal, more exciting style of servicelité@rs, singing, clapping and rousing
“hallelujahs” are all part of what Samoans cal'‘tew church”.

...Ministers of the established churches like Fausdg this noisy, new form of
Christianity is actually causing “disharmony” irethillages.

...In an attempt to stop the kind of disruptionttb@annoys Fau’'olo, the matais began
outlawing practitioners of the new religion. Oftidsey would ask members of the

new churches to desist — or face punishment. Tdsgrcluded everything from
threats of murder to actual violence and beatiadsmhishment (a common form of
punishment in Samoa whereby the offender is efilea their home town) to a
general village boycott of the supposed reprobdtesness, such as a bus service.

...After destruction of property, violence and lsdment, several members of the
“new” church took their grievances to a higher autly — in Apia. The only place
decisions made under the Village Fono Act can Ipealed is in the Lands and Titles
Court or the Supreme Court.

Two years ago, in July of 2000, the Samoan Sup@met ruled on the first of these
cases, concerning the banishment of 32 people $aipipi for conducting Bible
classes on communal land.

After several rounds of litigation the “new” churalon. This was due to the Supreme
Court’s finding that the Constitution of Samoa a#ofor religious freedom. The case
set a clear precedent and every similar case timattke it as far as litigation since
then, has found in favour of the “new” church.

And although they're reluctant, the establishedrches and the village chiefs have,
on the whole, agreed to abide by these decisions.

...Despite this, the established churches have ridiyréed the proverbial hatchet.
The National Council of Churches has approachedatienal Government about
changing that part of the Samoan constitution glnarantees Samoan citizens
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religious freedom. They want the Prime Ministep&rsonally vet any “new”
religions that come along.

Liberal Samoans like Toleafoa, with an eye on ma&onal opinion, believe this will
not happen. “It's unthinkable and outrageous,” éss“But it does give you some
idea of how powerful the churches are. HowevenTdihink the international
community will put up with that kind of nonsenséellaw says no one can interfere
with people’s right to worship and it's as simpkethat” (‘Guarding the flocks’ 2002,
New Zealand Herald23 November -).

The USDOSnternational Religious Freedom Report for 2007anr®astated there were
few reports of societal abuses or discriminatioseloleon religious belief or practice.

It referred to The Seventh-day Adventist case iia'8#a Lefaga as an example of the
limited tension between Fa'a Samoa (Samoan Wayinainddual religious rights. Most
religions, and especially Christianity, have embrhand incorporated Fa'a Samoa protocols
and customgUS Department of State 200rfernational Religious Freedom Report for 2007 —
Samoal9 September, Sections 1-3)

FINDINGS AND REASONS

Having regard to the applicant’s passport, theund finds that the applicant is a national of
Samoa. The Tribunal has assessed his claims angbrdi

The applicant’s claims have changed, but may bersanmaed as follows.

The applicant is a single Catholic man who lived willage in Samoa. There are a number
of chiefs who rule the village. They are all offelient religion. There is always some
tension between the religions. The Methodists s the majority in the village, and there
are few Catholics.

The applicant was a Church Administrator at hikagg Catholic Church, and involved in
organising sport in the Catholic Church in Samble. held a position in the village church
and he helped the clergy. He organised churchitses for Catholics. The applicant made
speeches fearlessly on behalf of the church. bnfim year] he organised a Mass for the
Church and made a speech on the acceleration bblZaactivities. He made a statement in
his speech to help ‘Catholics only’ which angereshmbers of the Methodist Church. He
became a target. He is disadvantaged owing tabehfundamental rights of freedom of
movement, as he cannot move around the islanc: asaly get beaten up, or killed.

The applicant narrowly escaped a bullet, shot tbatmfollowing his speech. He went to
report this to the Police, but the Police belonth®Methodist group. He sent a letter to the
Community but he had no response. One of the GatGburch members was killed, but the
cause of the killing was not known. This worriathh

The Methodist activists thought the applicant hadyed a decision in a football match
against the Methodists, and favoured the Cathaolbg;h had led to a brawl. The High
Chiefs were at the game. The applicant was inebberause he was involved in
organisation of the competition. The Methodistaktihat the Catholics are biased in setting
the matches. The Methodist youths threatenedattadked He did not want to take the
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personal matter further, and he did not know whrettne Police would have acted or not.
There are not many telephones, and the Police rtagbttwo days to arrive. However, his
leader, an acolyte at his church, did go to thgtoitreport the matter to the Police.
However, the Police cannot do much, ‘they just came settle things down.” The majority
of the Police are Methodists and they take th&wyiover the Catholics. The applicant is not
so sure if they would protect him.

Around the time of the brawl, in the village the thledists imposed a ban on the Catholics, to
stop preaching The Methodists consider the Meth@hsirch as the dominant and prominent
religion This constitutes restriction and a megfuhfetter on the applicant from practising
his religion, and as an assistant to the pastatshengoverness of the Church. Further, the
applicant is restricted in proselytising, whichliraes fearless speeches on behalf of the
church.

Some months after he had been in Australia theapirang his leader who stated that they
kept coming to check when the applicant was to cbaok. The feud still exists between the
Catholic and Methodist youth, and the Methodistdsiyll beat up Catholic boys. The
people from the Methodist church wanted to kill #pplicant. To return to Samoa would
mean death.

Firstly, the Tribunal will turn to the claims thidtdoes accept. The Tribunal does accept that
the applicant is of the Catholic faith, and hedive a village in Samoa. The Tribunal accepts
that there was a dispute arising from a sportstewvaich resulted in a brawl, and the
applicant was involved because he was involvetemrganisation of the competition, and
he was wrongly accused of being unfair in makingsiens that resulted in the loss of the
Methodist youth sports team. The Tribunal alseeptsthat the applicant has been attending
Church in Australia.

It is reasonable that an applicant whose claimpkngsible and credible should, unless there
are good reasons not to do so, be given the baiefie doubt (UNHCR Handbook on
Procedures and Criteria for Determining Refuge¢uSid&e-edited, Geneva, January 1992,
paras. 196-197 and 203-204). However, it is apjaitthat the Tribunal assess the specific
claims advanced in support of an applicant's dasaring in mind that:

A decision-maker does not have to have rebuttingegce available before
he or she can lawfully hold that a particular fattassertion by an applicant is
not made out.

(Selvadurai v The Minister for Immigration and Ethiffairs and Refugee Review Tribuynal
Heerey, J, (1994) 34 ALD 347 at 348). While thaiinal accepts that, as observed by
Gummow and Hayne JJ Abebe v The Commonwea(t®99) 197 CLR 510, it is hardly
surprising that applicants for refugee status malgyto the temptation to embroider their
accounts (at paragraph 190), however, for the rsag@t follow, the Tribunal does not
accept any of the applicant’s major claims.

The applicant did not refer to a gunshot at theihgaeven though the Tribunal asked him to
tell it about what had happened to him in Samaauding a direct reference to the bullet
being fired at him. He did not do so. As a reghk Tribunal asked on another occasion
whether anything else of a bad nature had happeneid. He responded that the main
problem was the Methodist boys beating up the Qiatboys. The Tribunal asked once
more, whether there was anything else in his dtwayyhe had not told the Tribunal. He said
no. He did not refer to the alleged bullet firingident. In his written response to the
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information provided at the first hearing, the apght stated that the material in his
Application for a Protection visa was correct, #mak he narrowly escaped a bullet shot
(Q.41) The applicant further referred to the statenoéiRev. X. There is no reference in
that letter to a bullet being fired at the applicaAt the second hearing the applicant was
asked why he did not refer to the bullet beingdfie¢ him at the first hearing. The applicant
responded that at that hearing, he was not setabenot in the right frame of mind, he was
very scared. The Tribunal does not accept tha@pyls reasons for not referring to a bullet
being fired at him. The Tribunal was aware that¢hwas the potential that the applicant
might have been nervous at the hearing, and toigadit him at ease. Further, he had his
relative sitting with him during the hearing anddwa reasonably responsible and elevated
position in Samoa. As a result, the Tribunal fitlast the applicant’s evidence is unreliable
on this point and does not accept the claim, afidds that the applicant’s credibility is in
issue.

Having regard to the applicant’s statement in hé&uBory Declaration, that the material he
provided to the Department of Immigration and @tighip in the Form 866 (i.e. Parts ‘B’
and ‘C’) is correct, and his similar statementhe Tribunal, under oath at the first hearing,
then prima facie, any evidence of the applicanttWlis contrary to the evidence in Form 866
is inconsistent evidence.

So, further, in relation to the gunshot claim e tirst hearing, the applicant did not say
anything about reporting the gunshot to the polidewever, in answer to Q. 43 the
applicant referred to the gunshot, and he ‘wemépmrt to the Police, but the Police belongs
to the Methodist group who counter attacked meowNthis may mean that he set off to
report the incident to the Police, but changedtiisd because they are Methodists. It may
also mean that the applicant went and reportedhtitéer to the Police. The Tribunal put the
general nature of whether the applicant reportedytimshot to the applicant in the
information at the first hearing In his writtersppnse ‘Refugee Claims...” the applicant
stated that ‘the Police never took up the caséhiere was no malicious bodily injury’. In
these circumstances, the Tribunal finds that theiegnt provided inconsistent evidence as to
whether he attended the Police after the allegedsgot, and finds that the applicant’s
credibility is in issue. The Tribunal finds, i #ie circumstances, that the applicant did not
report the gunshot, as there was no gunshot.

The applicant has referred to the caskarha v MIMA but the Tribunal finds that the matter
is of little assistance in progressing this case.

The applicant did not refer, at the hearing, téaénted speech where he referred to helping
Catholics only. This was initially raised by thgpéicant in response to Question 41 on the
Application for a Protection visa form. The exaards were ‘in [month and year] when |
had organised a Mass for the church and made alspeeacceleration of Catholic activities
and my statement in the speech to help “Catholtg’ @angered the Methodist Church and |
was pinpointed as the target’. The Tribunal indidaat the hearing that the applicant had not
mentioned that point at the hearing, and it wasihe point in his Application. The
applicant has not responded to this informatioriothan to refer generally to proselytising,
and a new claim, that the Methodists have resttittte right to preach, although this
apparently arose at the time of the brawl. Bec#tlus@pplicant did not raise the issue of his
speech turning him into a target for the Methodiatshe hearing, although it was his central
claim in his application, the Tribunal rejects thigim. Because of this finding and the
previous findings, the Tribunal finds that the aqgut is not a credible witness.
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In answer to Q.43 the applicant stated the Poficeamoa belong to the Methodist group, but
at the hearing the applicant said the Police weadawp of different religions (paragraph 54
above). The applicant did not respond to thisrimiation. In these circumstances, the
Tribunal finds that the applicant provided incotesis evidence as to whether the Police
Force is made up of Methodists only, or of manyedént religions. The significance of this
inconsistent information is that it does not adwatie applicant’s claims, and puts them in
doubt. Because of the inconsistent evidence thmiiial finds that this supports its finding
that the applicant is not a credible witness. Beeahe applicant did not respond to the
information, the Tribunal finds in the circumstascthat the Police consist of many different
religions, and so this is not a reason for theiappt avoiding reporting to the Police.

The Tribunal finds that at the first hearing thesss no reference to the applicant sending a
letter to the community, which he referred to iswar to Q. 43 of his Application for a
Protection visa. The applicant did not responthi®information. The Tribunal finds that
the applicant’s evidence is inconsistent in thgard. The Tribunal finds that this supports
its finding that the applicant is not a credibléngsss. In this case, the Tribunal finds that he
did not sent a letter to the community

The applicant said in answer to Q. 45 that he usxsfaarful because another Catholic
church member was killed, but the cause of thengilas not known to anyone. The
Tribunal asked the applicant at the hearing if a®ybad been injured, and the applicant did
not raise this issue with the Tribunal. The Triuinds that the applicant’s evidence is
inconsistent in this regard. The Tribunal finds Supports its finding that the applicant is
not a credible witness. In this case, as a refhdtTribunal finds that the death of another
Catholic was not pursued further by the applicafttat is, it was dropped by the applicant.
The Tribunal finds that there was not a relate@ @dsa Catholic death to support the
applicant’s claims.

The Tribunal was unable to locate any independsfetences to tensions between
Methodists and Catholics in Samoa. The Tribunakiertheless aware that Rev. X stated
that that there are many unreported interdenonanatidisputes (in the media). This is
supported by a dated report in the New ZealandIH&rhich referred to interdenominational
disputes in Samoa that were largely restrictetiécemergence of the Samoan Branch of the
Assembly of God church, and the reaction with #rgér and longer established churches in
Samoa Methodist, Catholic, and Congregational.

Overall, the Tribunal prefers and accepts the Ieddpnt Country Information that states that
there were no reports of societal abuses or digtaition based on religious affiliation,

belief, or practice during 2008 (US Department @it& 2008)nternational Religious

Freedom Report for 2008 — Samoealeased on 19 September 2008, Sections 1-8Bg T
Tribunal also prefers and accepts the US Departofebtate 200 Tnternational Religious
Freedom Report for 20078 — Sameanich states that there were few reports of sakie
abuses or discrimination based on religious beligiractice, and there were no specific
references to Catholic-Methodist tensions. Assaltethe Tribunal rejects the applicant’s
claims in this regard. The Tribunal also findsttiiés is a further indication that the
applicant is not a credible witness.

Having regard to the Tribunal’s findings, it cataah only little weight to the letter from the
acolyte which refers to the applicant being attddikg Methodist activists. The Tribunal
provided information at the hearing that the lettes not clear as to what might have
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happened. In this regard, the applicant himselbis saying that he could not identify his
‘attackers’ as Methodists (see his ‘Refugee Claims’

The Tribunal can only attach little weight to R&\s letter as the Tribunal provided
information at the hearing that the letter wasalear as to what might have happened. At
the hearing the Tribunal asked the applicant wieat K had meant in two references in his
letter. The applicant stated in a letter that las tying to get clarification as to what Rev. X
had said, but the Tribunal has not received it.

The Tribunal can only attach little weight to thralcevidence of the witness who is a relative
living in Australia, as the Tribunal finds that stenfined her corroboration of the applicant’s
evidence to what he said at the first Tribunal imggwhich related to the brawl at the football
match and the subsequent tension between MethardisCatholic youths, and restrictions on
some of the applicant’s religious activities. Hert she did not actually see the events
recounted, but obtained a report from the applisanbther. She confined her actual
evidence to stating that they think the applicardiased, and sets the matches, which she
stated is not true. In other words, she only dwrated a limited amount of the applicant’s
claims. At the second hearing she was asked ifvstmted to give any evidence, and she
declined.

The Tribunal finds that the applicant is not a drkrlwitness, and it does not accept any of
his claims, other than those referred to previausly

Having regard to the claims that the Tribunal hasepted, the Tribunal finds that these do
not give rise to a well-founded fear of persecufmma Convention reason. In this regard,
there are no claims, or matters arising that rétatace, nationality, membership of a
particular social group, or political opinion. Taely possible claim relates to religion.
However, the claims which the Tribunal has acceptate to what could be considered
private matters Further, the Tribunal has accefiteadtountry information that there have not
been reports of tensions between Catholics and ddetts.

Further, the Tribunal also finds on the independenitry information that the applicant can
take his grievances to the Samoan Supreme Cowt A¢aland Herald, 23 November
2002), and to the Police. The Tribunal finds thate is adequate State Protection.

As a result, the Tribunal is not satisfied the aygpit faces a real chance of persecution
should he return to Samoa, now or in the foresedallre.

Therefore the Tribunal is not satisfied on the etk before it that the applicant has a well-
founded fear of persecution for any Conventionteglaeason.

CONCLUSIONS

The Tribunal is not satisfied that the applicantiperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act1958.
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