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REPRESENTATION

Counsel for the Applicant: Mr L J Karp on a diractess basis
Counsel for the Respondents: Mr M Izzo

Solicitors for the Respondents: Ms M Jolley of Sparke Helmore

ORDERS
(1) The Refugee Review Tribunal is joined as the secesdondent.

(2) The name of the first respondent be amended to ‘Madster for
Immigration and Multicultural Affairs’.

(3) A writ of certiorari issue quashing the decisiontlid Refugee Review
Tribunal made on 29 September 2005.

4) A writ of mandamus issue directed to the seconpamedent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fiestpondent.

(5) The first respondent is to pay the applicant’'s €@std disbursements
of and incidental to the application.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG3389 of 2005

SZFDK
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

The Proceedings

1. These proceedings were commenced by an applicatidar s.39B of
the Judiciary Act 1903(Cth) invoking s.483A of théMligration Act
1958 (Cth) (“the Act”) filed in the Sydney Registry d@he Federal
Magistrates Court of Australia on 21 November 23056 judicial
review of a decision of the Refugee Review Tribufitde Tribunal”).
The Tribunal decision was made on 29 September 2b@bhanded
down on 25 October 2005, affirming a decision & tielegate of the
first respondent made on 9 November 1999, refusmgrant the
applicant a Protection (class AZ) visa. The apits further amended
application seeks relief in the form of constita@ writs against the
decision of the Tribunal.

2. The applicant in these proceedings is not to batifiked pursuant to
s.91X of the Act and has been given the pseudor§afrDK”.
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3. The applicant has not sought to join the Triburgabgparty, however,
given that it is an exercise of the Tribunal’s gdliction that is under
review, | will make the appropriate order that Tim#ounal is joined as a
party: SAAP v Minister for Immigratiof2005] HCA 24at [43], [91],
[153] and [180].

Background

4. The Tribunal decision of Giles Short, reference 18Q%21, provides
the following background information. The applitavas notified of
the delegate’s decision by letter dated 9 Novemb889. The
application for review by the Tribunal was lodged © December
1999. The Tribunal, differently constituted (“tHest Tribunal”),
affirmed the delegate’s decision on 20 January 2008e applicant
sought judicial review of that decision in the FedeCourt. On
10 February 2004, the Federal Magistrates Courtackst that the
decision of the first Tribunal made on 20 Janud@§3was void and of
no effect and ordered that the application be refemack to the
Tribunal, differently constituted, to be heard atetided according to
law. The Tribunal, differently constituted (“theecond Tribunal”),
affirmed the delegate’s decision on 11 October 283d the applicant
also sought review of this decision in the Fed&fabistrates Court.
On 7 April 2005, the Federal Magistrates Court cede by consent,
that a writ of certiorari issue directing that ttiecision of the second
Tribunal dated 11 October 2004 be quashed and dhatrit of
mandamus issue directing that the application beitred to the
Tribunal to be determined according to law.(CowbB (“CB”) 181)

5. The applicant, a citizen of Bangladesh, arrivedustralia as a student
in July 1999. He applied for a Protection (clagy Aisa on 31 August
1999. The applicant had completed his Secondanp@Certificate
(Year 10) in 1993. He was then admitted to IslaDegree College in
Chittagong where he completed his High School Geate (Year 12)
in March 1996. He then attended Omar Gani M.E.8lleGe and
completed a Bachelor of Arts degree in March 199B.185)
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Applicant’s Claims

6. The applicant claims that his problems in Bangladasse from his
involvement in the Awami League (“AL"). In a statent
accompanying his visa application, the applicaid gzat he had been
involved in the Chhatra League (a student winghefAL) and was one
of the leaders of the college committee at Islabegree College. He
said that he was not able to sit for examinatiansl995 because
members of the Chhatra Dal (the student wing of Bamgladesh
Nationalist Party (“BNP”)) tried to kill him on nuemnous occasions.
The applicant said that he worked hard during tlaeligmentary
election in 1996, which was won by the AL. He s#wt he had
invited Kader Siddique, one of the AL leaders, faualic gathering but
that local AL leaders opposed this. The appliceaid that these
leaders were members of the AL by day “but by ntgkt were friends
of the Jamaat-e-Islami and the BNP”. The applidsed spoken at
public gatherings about this kind of political magptice. In order to
stop his political activities, the leaders filedsicases against him. At
his college campus, the applicant had stated kieaie twere killers still
in the AL and the local leaders conducted an oealring to oust him
from the party. He said that if he returned to gladesh, he would be
persecuted due to cases filed against him.(CB 185)

Tribunal’s Findings and Reasons

7. A convenient summary of the Tribunal's reasons nsthe first
respondent’s written submissions prepared by Mo land | adopt
paragraphs 5 to 13 of those submissions:

5. The Tribunal set out the applicant's claims,dagave a
detailed account of the evidence provided by thaiegnt to
the first and second Tribunals, as well as the evo
provided to the present Tribunal. [CB 184.6-201.2]

6. The Tribunal did not accept that the applicarddbbeen
consistent in his evidence throughout the hearivgfere the
various Tribunals. [CB 202.3]

7. The Tribunal noted that the applicant’s evidencesspect of
two false cases he claimed had been filed agaimstviias
confused. He claimed before the second Tribunahawee
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been arrested in respect of the first case on 2iil AB97,

whereas documents produced by the applicant inglicaibe
first case was not the one in relation to whichHael been
arrested on 27 April 1997 but an earlier one iniéd in

March 1997 [CB 202.4, 202.6] He also claimed fittsat the

case initiated in March 1997 had been finalised ahdt

begun in April 1997 was still running, and thentttfze case
filed in April had been finalised and that filed March was
still running. [CB 202.9-202.1] He claimed befoleetsecond
Tribunal that the police had planted bullets in piscket and
this was the basis of the first case, but then gaitie present
Tribunal that the police had not planted the bdlein him.
[CB 202.8,203.3]

8. The Tribunal also pointed out that the applicalaimed to
have been sentenced to seven months imprisonment in
September 2000, but made no reference to this & hi
supplementary statement to the first Tribunal ortleg first
Tribunal hearing.[CB 203.4-203.6]

9. The Tribunal noted the applicant claimed to hdneen in
hiding after being released on bail in August 198l he
left Bangladesh in 1999, yet during this periodckemed to
have completed his degree and to have been invalved
political activities. He claimed the police bad nbeen
hunting him at this time because he was on bail ajed
claimed that he feared being arrested by the polj¢B
203.7-203.9]

10. The Tribunal referred to a letter from a cliaigpsychologist,
suggesting the applicant was suffering from sedemession
and post traumatic stress disorder and that she lgvou
therefore not expect him to have good recall. [C&.3] The
letter dated 9 August 2005, was produced to thesgme
Tribunal after the hearing had concluded, underexouf a
further submission from the applicant’s represents. [CB
200.9] The Tribunal stated that there was no ewigebefore
it to suggest that the applicant was affected lgydbnditions
described in the letter when he gave evidence b&dfa first
and second Tribunals. Moreover, it pointed out, dipplicant
him did not claim any inability to recall eventsther, us the
Tribunal laud indicated, he had given accounts \whieere
contradictory. [CB 204.4]

11. The Tribunal referred to documents producethieyapplicant
in purported corroboration of his claims. It poidteto
country information indicating that forged or frauléntly
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obtained documents are readily available in Bangktu it
also noted that three letters of reference the iappt had
produced appeared, according the translations hadpced,
to be in identical terms in significant respect€B 204.5,
204.9]

12. The Tribunal said that, having regard to thelgems with
the evidence which it had outlined, it did not gucéhe
applicant as a witness of truth and taking into @aat the
evidence as to forged or fraudulently obtained doents in
Bangladesh it gave no weight to the documents bduyoed
in purported corroboration of his claims. (CB 20b.4
accepted the applicant’s teeth showed evidenceaoima, as
indicated in a report from a dentist produced bg Hpplicant
but did not accept this trauma was caused whermafipdicant
was arrested in April 1997 as had been submiti¢dikewise
accepted the applicant bad scars on his legs btuthai they
were caused by his political opponents in an incide 1995
as be claimed. It accepted the professional opirobrthe
clinical psychologist regarding the conditions thpplicant
was suffering from, but noted that her accounthef évents
leading to these conditions was based entirely tatvehe
was told by the applicant. Since for the reasortzad given
the Tribunal did not accept the applicant was aness of
truth, it did not accept that the conditions he veasfering
from originated from persecution for political opan which
he suffered in Bangladesh, or would suffer if hturreed
there.[CB 205.5-205.7]

13. Having regard to the view the Tribunal had fedmof the
applicant's credibility, it did not accept his ctaed
involvement with the Awami League or the Chhatrague,
or that his political opponents had attacked oretlened him
or brought false cases against him. It did not @tdeat the
applicant was arrested in Bangladesh, imprisonegrahfor
four months as he claimed, or sentenced to sevanmsye
imprisonment. It concluded that it did not accepre was a
real chance the applicant would be persecuted bgaas of
his political opinion if he returned to Bangladegr, that he
would be involved in political activity if be rened there.
[CB 205.8-206.1]
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Application for Review of the Tribunal’s Decision

8. On 21 November 2005, the applicant filed an appbcafor review
under s.39B of the Judiciary Act setting out eightunds of review
which were unparticularised. On 26 April 2006, amended
application was filed prepared by Kah Lawyers wkpresented the
applicant at that stage. The amended applicatiomamed four
particularised grounds of review.

9. At the commencement of the hearing, Mr Karp, appgafor the
applicant, sought leave to file a further amendgaplieation. Counsel
for the respondents did not object and leave wastgd. The further
amended application contains one ground of revielichv is as
follows:

1. The Tribunal breached the rules of naturaligest
Particulars

(@) The Tribunal failed to disclose to the applitan
conclusions that would not obviously have been apen
the known evidence, those being

() that there was no evidence before the current
Tribunal that the applicant was suffering from post
traumatic stress disorder affecting his memory at
the time that he gave evidence before a previously
constituted Tribunal.

(i) its opinion that it could not accept that tipost
traumatic stress disorder from which the applicant
was suffering from resulted from the mistreatment
to which he said he had been subjected because
the account of events accepted by the clinical
psychologist (whose diagnosis was accepted) was
given to her by the applicant.

Mr Karp confirmed that the previous amended appboa was
abandoned. He also confirmed that the applicamt redied on the
single ground appearing in the further amendedicgdn.
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Submissions and Reasons

10. Mr Karp indicated that the further amended applocatraises a
procedural fairness issue in an unusual context. stbhmits that the
Tribunal failed to disclose to the applicant a dasion which it came
to, which would not have been obvious to the applic Therefore, the
Tribunal failed to give the applicant an opportynito respond.
Mr Karp submits that thiseview application was made to the Tribunal
before 4 July 2002 and the introduction by Migration Legislation
Amendment (Procedural Fairness) Act 2q{@2h); therefore s.422B of
the Act does not apply. The amending Act introduset22B which
applies in relation to any application for revievage on or after the
commencement of those provisions.

11. Mr Karp indicated that the pleaded ground appliedhe Tribunal's
conclusion about the letters from a clinical psyobst. Mr Karp also
indicated that the form of words used in the furtreemended
application derived fronCommissioner For thé\ustralian Capital
Territory Revenue v Alphaone Pty Lt(1994) 49 FCR 576
(“Alphaoné) at [30] per Northrop, Miles and French JJ:

...The decision-maker is required to advise of anyeesk
conclusion which has been arrived at which woult atwviously
be open on the known material. Subject to thesdifigasions
however, a decision-maker is not obliged to expaseor her
mental processes or provisional views to commefuréenaking
the decision in question. For a statutory exceptio the latter
proposition see the pre-decision conference propesgided for
in the Trade Practices Act 1974 (Cth).

12. Mr Karp indicated that this was the way the issad heen articulated
in several cases, the first beigspmaghi v Minister for Immigration
(1991) 31 FCR 100 SomagHi) at 108 to 109 where Jenkinson J, with
whom Gummow J agreed, stated:

The reasons for judgment of Keely J, which | hawed khe
advantage of reading, in my opinion demonstratet thae
preponderance of authority favours a rule or prplei that an
administrative decision maker's evaluative condnsi on the
material before him does not have to be communicébean
applicant so that considerations influencing theidien maker's
mind adversely to the applicant's interest maydweewed before
the decision is made in the light of any submissioavidentiary
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material the applicant may desire to tender in @sfe to the
communication...There are other observations, whidy rbe

thought to constitute another gloss on the geneuld, that an
unfavourable animadversion, by the decision makerxpressed
by a departmental officer to the decision makegruthe conduct
of an applicant, or even of another person whoder@st in a
decision favourable to the applicant is to be wehby the
decision maker, should be disclosed to the applisanthat he
may respond, if the animadversion is not an obWoustural

response to the circumstances which have evokseatMinister
for Immigration, Local Government and Ethnic Affair Kumar
(Full court of the Federal Court; unreported; judemt 31 May
1990); Kioa v West (1985) 159 CLR 550 at 573, 534....

The delegate's conclusion that the appellant didaw in good
faith in sending the letter is only critical in tleense that, if all
the other issues have been found to be lawfullerdened

adversely to the applicant's interest in achieviagognition as a
refugee, that conclusion destroys his last hopatf recognition.
Even in that sense, criticality is not an undoubtgrhlity of the
conclusion, because the delegate was inclined tdodwhether
transmission or publication of the letter would Sut in any
adverse attention from Iranian authorities”. The het

requirement, that unfavourable judgments by thasimt maker
on conduct of an applicant should, unless they @b&iously
natural responses in the circumstances, be comratgdcto the
applicant so that he may have the opportunity byuarent or
evidence to try to change the judgment, is in myniop

applicable to the circumstances of this case. Tur@gse imputed
by the delegate — of providing the applicant witlpratext for
fear of persecution — was not so obviously the gsgpwhich a
reasonable observer would attribute to transmissibrthe letter
that the applicant should be treated as having Kadge of what
the delegate's judgment of that conduct would be.

13. Justice Gummow made the following statement tolamaiffect at 120:

In the present case, views already had been talerioathe
"credibility problem" of the appellant. The courskevents gave,
as the primary Judge found, ample justification fdrat
conclusion. Accordingly, it had been well open tecide in
November 1989 that as then framed the applicatwwnréfugee
status should fail because the subjective elementoawell-
founded fear had not been made out.

It was against that background that there occurited events
which followed the letter of 6 December 1989 toEh&bassy and
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the solicitors' success in obtaining reconsidepati of the

application for refugee status. The solicitors el asserted that
their client now had a fresh claim, namely to beognised as a
refugee "sur place". But this point was taken bg fDORS
Committee and the Delegate. They embarked upomubstion

whether, even if the appellant previously had thile make out a
case for refugee status upon past events, now Beewiitled to

be treated, by virtue of subsequent events, asugee sur place.
The uncommunicated assumption was that the appeiNas to

be taken as having now made such a claim.

In that setting, it is to be borne in mind that theed to give the
appellant the opportunity of meeting the proposedifg as to
lack of bona fides would never be more necessay thhen,
given the existing view as to the appellant's "iity problem®,
the decision maker was at risk otherwise of prooegds if any
response would be worthless. The observations ah®d (in a
slightly different setting) irKioa v West supra at 633, are in
point.

14. Mr Karp submits that the above passages are thesgerof his
proposition in this case, although the principles Haeen applied
sparingly. Mr Karp submits this principle was apglin Navarrete v
Minister for Immigration [2004] FCA 1723 (Navarret€) at [35]
where Allsop J adopted and applied the words oftleFederal Court
in Alphaone

A reasoned recommendation can be made, but it deatwith

the material in a way that does not raise a consitlen or issue
or approach that is not obviously open or is sutdt &a person in
the position of the subject of the decision coudd reasonably
expect. New considerations, materially relevant-stggements of
the available material or materially relevant exaggtion or

distortion of the available material, which is adse to the
person in question will raise such an issue or @erstion. In

these circumstances, fairness will generally dem#mat the

person be given an opportunity to be heard becadshe new
consideration or because of the material mis-statem
exaggeration or distortion that has raised a newus in the
sense that | have discussed.

15. Federal Magistrate Raphael BZFWJ v Minister for Immigration
[2006] FMCA 1231 (SZFWJ) referred to a Tribunal’s consideration
of what should have been in an interview of an iappt by a local
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newspaper in the context of a local electio®ZFWJset out the
newspaper interview in full (at [6]) and then thablinal’'s conclusion:

... The fact that the applicant availed himself ofogportunity to

speak publicly about his political project in thechl newspaper
interview (in October 2001) without the Maoist irgency even
being raised suggests that the insurgency was nsigmificant

iIssue in Simara or Bara at that time, or at leastfar as he was
concerned.(SZFWJdat [7])

That Tribunal took as a credibility point againisé tapplicant that he

had stated he was an anti-Maoist campaigner, ldubali say anything

about that in the newspaper interview. Federal isteje Raphael’s

conclusion was that the finding by the Tribunal was$ obviously open

to it on the material before it, and therefore ¢hlead been a breach of
natural justice.

16. Turning to the evidence in this case, Mr Karp nefdrthe Court to the
applicant’s statutory declaration.(CB 108-117) teelaration sets out
the applicant’s claims, thealientpoints of which are:

a) The applicant joined AL in Bangladesh with highatie

b) He became disillusioned by the ALs compromise bbse
ideals.(CB 111, p.17-18)

c) He and others invited Bangabir Kader Siddigi MPatldress a
public meeting.(CB 111, p.20) This was objectedy certain
members of the AL and resulted in him being attdcksy
police.(CB 112, p.25-26)

d) He was charged with possession of arms, contramhdcArms
Act in Bangladesh.(CB 113, p.30)

e) His incarceration in the cells for a period of famonths was
distressing.(CB 114)

f)  He explained certain things which were said to haseurred at
various Tribunal hearings.(CB 115-116)

Mr Karp contends that the attacks by the policeoteind during the
applicant’s incarceration were the only evidencérafima that he had
suffered. There is no evidence that he was trasethin Australia;
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17.

18.

19.

20.

SZFDK v Minister for Immigration & Anor [2006] FMCA692

however the applicant was diagnosed with post tediemstress
disorder after he saw a clinical psychologist irs#alia.

A clinical psychologist from the Mindcare Centres Meidi Sumich,
sent a report dated 2 August 2005 to Dr James &estastle Hill
Medical Centre, stating that the applicant presentgh symptoms
consistent with a major depression and post tragmatress
disorder.(CB 145) Ms Sumich described the symptantsproposed a
brief management plan. | note that this report s@st to a medical
practitioner and not to any person or organisaéiessociated with the
applicant’s protection visa application.

A letter from Ms Sumich and also dated 9 August®2@Gas addressed
to Mr Simon Jeans of Simon Jeans Lawyers.(CB TA4@ letter notes
that one of the applicant’s problems was his inightb consistently

recall past events:

Given his state of severe depression and post-éianstress
disorder, memory difficulties are the norm. | webudot expect
him to have good recall while he is in this statéthe apparent
inconsistency of his reports of previous events Hasebn
interpreted in the context of severe mood distuckam different
conclusion may have been reached. | hope thapaties will
now take this into account before dismissitige applicant’s]
application prematurely.

Mr Karp then directed the Court’s attention to Wréounal’s findings
and reasons commencing at Court Book 201. Theuiab went
through the applicant's evidence and pointed to fusian and
inconsistencies therein. The Tribunal stated:

In the present case | do not accept that, as suédiby the
Applicant’s current representatives, the Applicanas been
consistent in his evidence throughout the hearbegfsre the first
and second Tribunals and before me. While it i tthat the
Applicant has consistently claimed that false calsage been
brought against him by some of the local leadershef Awami
League, his evidence regarding these false cases Hwen
confusedCB 202.2)

The Tribunal then came to its conclusion about #pplicant’s
credibility and dismissed the documents the appticesed to support
or corroborate his claims. The Tribunal then puthte applicant that
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21.

22.

23.

forged or fraudulent documents were readily avélab Bangladesh
and that the police were in collusion with lawy@énsDhaka. The
Tribunal suggested that the person who verifiedgdmeuineness of his
documents was falsely identified, therefore, its)a@ns about the
authenticity of those documents were not allayd&the Tribunal also
suggested that three corroborative letters supdgdhe applicant
were not genuine as they were written in very mulh same
terms.(CB 204-205)

The Tribunal then turned to the psychologist'seleto Mr Simon Jeans
which suggested that because the applicant wasrsgffrom severe
depression and post traumatic stress disorderptile oot be expected
to have a good memory.(CB 144) In response tq this Tribunal
stated:

There is, however, no evidence to suggest the dgmliwas
affected by these conditions when he gave evideafme the
first and second Tribunals. Moreover the Applicaimhself does
not have any inability to recall events. Rathes, raferred to
above, he has given accounts which are contradi¢toB 204)

Mr Karp submits that the Tribunal accepted the ggsional opinion of
the clinical psychologist regarding the applicartsdition, but noted
that the psychologist’'s account of events whichttedis condition was
based entirely upon what was told to her by thdiegmu.(CB 205.6)

As the Tribunal did not accept that the applicaas\a witness of truth,
it did not accept that the applicant's conditionigorated from

persecution of political opinion. Mr Karp submitsat the question in
this case is whether the Tribunal's conclusion drawom the

psychologist’s evidence was obvious, which depemighe reasons
given in the psychologist’s letter and report, pluepose for which they
were written and their context. It does not dependwhether the
conclusions the psychologist came to were opemitah the evidence.
That is a different question and one which doesanist here.

Mr Karp argues that in this case, a professionaiazl psychologist
had expressed an opinion after at least one fata&sto consultation
with the applicant. In this context, there is nootghbefore the Tribunal
to suggest that the applicant experienced a traamegnt in Australia,
as can be inferred from the Tribunal's statemeast there was no
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evidence that the applicant was affected by paostintatic stress
disorder when he gave evidence before the previoiminals.(CB
204) It is argued that there is no evidence thafost traumatic stress
disorder could have arisen anywhere other than angkdesh, as
described by the applicant.

24. Mr Karp submits it is obvious that a person whaimable to recall
events accurately may give an inconsistent accolititose events as
demonstrated by Ms Sumich’s letter of 9 August 2(DB 144)
Mr Karp argues that the Tribunal cannot reasonablationally accept
a professional diagnosis but reject the history nupghich that
diagnosis is based. Such an approach suggestshthaisychologist
arrived at the right answer for the wrong reasonBhe Tribunal
member apparently concluded that the applicaritpagh traumatised,
was able to, as it were, “put one over” a qualiftidical psychologist.
Alternatively, the applicant fooled the psycholadigt not the Tribunal
member, who did not disclose any expertise in psiady.

25. Mr Karp submits that the test is whether in lighthee matters put forth
by the applicant, the conclusion drawn by the Tmdduvas so obvious
that a reasonable person would have expected ibetodrawn:
Alphaone Navarrete SZFWJ

26. Mr Izzo, appearing for the respondents, highlightedhis written
submissions some general principles which shoulddbed. First, that
procedural fairness does not require a decisionemtkexpose his or
her mental processes or provisional views for contimeThe only
complications which a decision-maker must identifpdvance are:

a) Any issue critical to the decision which is not apmt from its
nature or the terms of the statute under whick made; or

b) Any adverse conclusion which would not obviouslydpen to it
based on the known materidltphaoneat 590-592 (applied iRe
Minister for Immigration; Ex parte Applicant S158(2 (2003)
201 ALR 437 at [54], [85] — [86])

27. Secondly, and relating to the first principle, prdaral fairness does
not require a decision-maker to tell an applichiat the material he or
she has put forward is insufficient to support ¢theem, and invite the
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applicant to improve upon that evidenddbebe v Commonwealth of
Australia (1999) 197 CLR 510 at 576 per Gummow and Hayne JJ;
Kioa v Wes{(1985) 159 CLR 550 at 587 per MasorMijin v Refugee
Review Tribuna(2002) 190 ARL 601 at [265] — [266] per HayneN

Izzo submits that these principles apply to the twaclusions of the
Tribunal which are in issue in this case.

28. Mr Izzo submits that the Tribunal did not invokes thrinciples which
Mr Karp referred to. The Tribunal was only assagghe sufficiency
of the evidence that was before it. Mr 1zzo subntiiat the Tribunal
found that the evidence which was before it did estblish what the
applicant wished to establish. Such a situatiahfferent to Mr Karp’s
proposal which relates to drawing implications fran applicant’s
conduct.

29. Mr 1zzo identified two passages of importance ia Tibunal decision,
the first is:

As referred to above, after the hearing the Appitsa
representatives produced a letter from a clinicalyghologist
suggesting that the Applicant was suffering fronvese
depression and post traumatic stress disorder &ad $she would
therefore not expect him to have good re(@B 204.3)

30. Mr Izzo submits that it is evident from the contehthe psychologist’s
letters that the purpose of the applicant reference tantlveas to
explain why he might have given inconsistent act®unMr 1zzo
submits that the Tribunal noted the letter from gsychologist and
then said:

There is however, no evidence before me to sugpestthe
Applicant was affected by these conditions whegave evidence
before the first and second Tribunals. Moreover &pplicant
himself does not claim any inability to recall eteen Rather, as
referred to above, he has given accounts which are
contradictory(CB 204)

31. Mr lzzo submits that the earlier Tribunal hearimgzurred between
two and three years before this Tribunal hearifdnis Tribunal said
that the evidence of the psychologist was not $petm whether the
applicant suffered from those symptoms when he ga&igence before
the first and second Tribunals. Therefore, thibdmal found that the
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32.

33.

34.
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psychologist’s assessment did not establish that applicant was
suffering from the symptoms during the first twablmal hearings.

Mr 1zzo submits that there is nothing from the Tnll's statement to
infer that the applicant must have suffered somaentatic event in
Australia. He submits that the Tribunal did noy #ais. It is not the
only way of interpreting the psychologist’s repods the comments
that were made. It is equally possible that theliegnt suffers from
these symptoms on account of an event which oatumr8angladesh
The applicant's symptoms did not surface until thed Tribunal
hearing. Consequently, the Tribunal did not saypething happened
in Australia; it only said that there is insuffinteevidence to show that
the symptoms were present at the time of the dinst second Tribunal
hearings. Mr Izzo acknowledged that the letteosnfthe psychologist
were subsequent to the third Tribunal hearing. él@w, there is no
comment in them about when the applicant suffereanf the
symptoms. Therefore, it is simply a question & évidence not going
far enough, rather than the Tribunal drawing a kaen from the
evidence.

Mr Izzo referred the Court to the context in whitbke Tribunal referred
to the psychologist’s letter:

| accept that the Applicant’s teeth show evidentérauma as
indicated in the report from a dentist which the pAgants

representatives produced but not that this traumes waused
when the Applicant was arrested in April 1997, las Applicant’s
representatives submitted. | likewise accept that Applicant
has scars on his legs but not that these were chige his
political opponents in an incident in 1995 as hairls. | accept
the professional opinion of the clinical psychokigegarding the
conditions the Applicant is suffering from but Itechat her
account of the events leading to these conditisrimsed entirely
on what she was told by the ApplicéGB 205.5)

The Tribunal went on to discuss the three differgymhptoms of the
applicant: trauma to a tooth (verified by a dejtiscars on the legs
(verified by observation) and post traumatic stidiserder (verified by
the psychologist). For all three symptoms, thddmal accepted that
they exist but did not accept that the reason &hest was persecution
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of the applicant based on political opinion. Mezdzsubmits that this
distinction is an acceptable one to draw.

35. Mr 1zzo submits with reference to post traumatress disorder, that it
could have resulted from a range of circumstanoes,just political
persecution in Bangladesh. The Tribunal pointeidtioat the evidence
did not establish the origin or cause of the peaurhatic stress
disorder, despite the psychologist’s diagnosis.e &laceptance of a
condition and its symptoms does not necessarilynntlkeat one must
accept the account of the cause of the condition.

36. Mr 1zzo then turned to the argument raised by MrK#nat one can
imply from the Tribunal decision that the applicaminaged to fool the
psychologist but not the Tribunal member. Mr I=mdmits there is
nothing in the Tribunal decision which shows thidowhere does the
psychologist say that the account the applicané geas true and there
Is nothing in the reasons of the Tribunal to inthcghat such an
implication was made. In respect of both mattérst, whether the
psychologist’s letters established that the apptisaffered from these
symptoms at the time of the first two hearings, aadondly, whether
they established that the applicant’s conditionvptbthat the applicant
gave a true account of its history, Mr 1zzo subntiitat the Tribunal
simply said that the evidence was insufficient. ctsinsufficiency of
evidence does not establish the above two matters.

37. Mr Izzo acknowledged that Mr Karp properly statbd principles in
Alphaone that is, if there is a conclusion not obviousjyen on the
known material before the Tribunal, the Tribunalstnput that to the
applicant. Otherwise, there is no obligation oa Tiribunal to make
known its conclusion or thinking process. Mr lzzmmtends, however,
that a conclusion or an implication can be dravamfithe conduct of
an applicantSomaghi In Somaghithe writing of a letter was deemed
to be conduct from which it could be implied thhe tapplicant was
acting without bona fides.

38. Similarly, in SZFWJ it was implied that because the applicant did not
avail himself of an opportunity to comment about tiMaoist
insurgency in a newspaper interview, he was uncoeceabout that
issue and was not an opponent to the insurgendyat 0o was a
conclusion drawn from the applicant's conduct. Navarrete the
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applicant denied in a letter that he had commitiadicular crimes.
The Minister inferred from his denial of that fabat he was of bad
character because he had in fact committed thoseesr That
inference was not put to the applicant. $ZFWJ Somaghiand
Navarretethe applicants in each case acted in particularsweom
which the decision-makers drew adverse conclusiodswever, the
matter before this Court is not a case where angtihias been said
about the way the applicant acted.

39. The only conclusion the Tribunal in this case drems that the
evidence that the applicant put to the Tribunal was sufficient to
make good his claim. Mr Izzo referred 8&EGT v Minister for
Immigration[2005] FCA 1514 (SZEGT). In that case, the applicant
was picked up by the police and then by armed nhernoth instances,
he was detained, interrogated and subject to welenThere was a
guestion about whether such treatment was for neaSthe applicant’'s
political activities. A letter from the applicastlawyer purported to
corroborate the two detentions:

6. In support of these claims, the appellant’s adwisubmitted
to the Tribunal a letter dated 15 January 2004 frahe
appellant’s lawyer in Lagos, Mr Agbor, on the leftiead of
the firm C R O Agbor and Co. This letter was adskeesto
the presiding officer of the Tribunal and was i filollowing
terms:

We are Solicitors t§SZEGT] (hereinafter referred to simply
as our client).

We write to inform you that our client was arrestad 17th
February 2003 by agents of the State Security &erand
detained at Ughelli Police Station where he wagestthd to
intense interrogation. We were called to assissé@turing
his bail which we did promptly.

On 15th March 2003, our client was picked up aghin
agents of the State Security Service and dumpétylaelli
police station for alleged involvement in Warri 6. He
later escaped from custody.

Your assistance with respect to the above sulgestilicited.
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40. The Tribunal then said that it was not satisfiedtlos basis of any of
this material that the applicant’'s detention resiltfrom political
activities:

* As to the March detention, in the absence ofcaiyn by the
appellant or the lawyer that the lawyer was invaliia any
way in that second detention, the Tribunal did axtept that
the lawyer had any direct knowledge of the appé&ban
second detention and therefore did not give théaegpion of
the appellant’'s second detention viz, ‘alleged imgment in
Watrri crisis’, any credencSZEGTat [9])

41. Mr 1zzo submits that that conclusion was not puth® applicant who
complained of denial of procedural fairness. g&estEdmonds
addressed whether it was an obvious and naturduai@n of the
lawyer’s letter, that the lawyer had any direct Wiexige of the
applicant’s second detentioBZGETat [29]. His Honour found that it
was not. His Honour referred to the authoritiesclvimade clear that a
tribunal is not required to give an applicant aning commentary on
the applicant’s chances of success.

42. Mr 1zzo submits that the approach of Edmonds S4&GTis the type
of case that applies to this matter in that it eggpmore readily to the
Tribunal’s decision where the psychologist’'s reperteferred to that
she had no direct knowledge of the events surragndne injury
resulting in a natural and obvious evaluation efplsychologist’s letter
in a similar matter to the approach takelSEEGT

Conclusion

43. There is no dispute between the parties that s.4#2Be Act does not
apply to this case and | believe that is corregg tb the operation of
the transitional provisions. | accept the subroissof Mr Karp that
Allsop J inNavarreteconcluded that that decision-maker engaged in a
misstatement, exaggeration or distortion and that decision-maker
should have put that issue to the applicant. Hisdtir stated at [36]:

...the subject of the decision is entitled to havecammendation
against him or her, or the provision of an avaikabliew against
his or her interests, that is accompanied by dethileasons for
adoption, written in a way that fairly deals withet available
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44.

material, in respect of which procedural fairnessstbeen given,
without material mis-statement, exaggeration otatison...

It was the exaggeration and distortion of factsollgave rise to a duty
to disclose. Mr Karp submits that in this casesitnot simply the
contents of the psychologist’s letters which doesl@es not give rise
to a duty to disclose the implications drawn. [dzd argues that the
trauma could have occurred in Bangladesh, but r@dmanifested
itself until years later, which in effect was beemethe second and third
Tribunal hearings. Mr Karp’s argument is thathioge circumstances,
it should have been put to the applicant that agecould have been
traumatised in his own country and which manifesisie years later.
Mr Karp argues that the late manifestation of traums described by
the Tribunal should have been put to the appli¢antconsideration
and comment. However, the professional opinionthe# clinical
psychologist was the only independent corroborabgna person in
Australia that the applicant may have suffered wigatlaimed to have
suffered. | acknowledge that the Tribunal couldigét in saying that
the diagnosis was correct, but that the history teve rise to the
diagnosis was wrong. However, if that is so, in@ obvious and
should have been disclosed to the applicant fornrcem. For this
reason, | believe that the application should sedcand the matter
remitted to the Tribunal for reconsideration.

The first respondent is to pay the applicant’'s €@std disbursements
of and incidental to the application.

| certify that the preceding forty-four (44) paragraphs are a true copy of
the reasons for judgment of Lloyd-Jones FM.

Associate:

Date: 21 December 2006
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