JUDGMENT OF THE COURT (First Chambe

6 December 2012}

(Area of freedom, security and justice — Directd@8/115/EC — Common standards and
procedures for returning illegally staying thi@buntry nationals — National legislation
providing for a fine which may be replaced by adesrfor expulsion or home detention)

In Case G430/11,

REFERENCE for a preliminary ruling under Article26FEU from the Tribunale di Rovic
(Italy), made by decision of 15 July 2011, receiatdhe Court on 18 August 2011, in
criminal proceedings against
Md Sagor,

THE COURT (First Chamber),

composed of A. Tizzano, President of the Chamber|lédic (Rapporteur), E. Levits, J.-
J. Kasel and M. Safjan, Judges,

Advocate General: J. Mazak,
Registrar: M. Aleksejev, Administrator,
having regard to the written procedure and furtbehe hearing on 13 September 2012,

after considering the observations submitted oralbeif
- Mr Sagor, by C. Tessarin and L. Maserapaati,

- the Italian Government, by G. Palmiertjirag as Agent, and F. Urbani Neayvocat:
dello Stato,

- the German Government, by T. Henze an@ndf Vitzthum, acting as Agents,
- the Netherlands Government, by B. Koopraating as Agent,

- the European Commission, by M. Condou-Bdesand L. Prete, acting as Agents,

having decided, after hearing the Advocate Gendoaproceed to judgment without
Opinion,

gives the following

Judgment

This referenctor a preliminary ruling concerns the interpredatiof Directive 2008/115/E
of the European Parliament and of the Council oD&6ember 2008 on commatandarc
and procedures in Member States for returning allggstaying thirdeountry nationals (C
2008 L 348, p. 98) and of Article 4 TEU.
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The referenchas been made in proceedings brought against jor&mncerning his illeg
stay in Italy.
Legal context

European Union law

Article 2 of Directive 2008/115, entitl&scope’, provides:

‘1. This Directive applies to third-countrytimamals staying illegally on the territory of a
Member State.

2.  Member States may decide not to apply@mective to third-country nationals who:

(@) are subject to a refusal of entry or. intercepted by the competent authoritie
connection with the irregular crossing ... of theeewtill border of a Member State ...;

(b)  are subject to return as a criminal lawcs@an or as a consequence of a criminal law
sanction, according to national law, or who arediigiect of extradition procedures.

Article 3 of that directive, entitled ‘Deitions’, states:

‘For the purpose of this Directive the followingfihiions shall apply:

4.  “return decision” means an administrativgudicial decision or act, stating declaring
the stay of a third-country national to be illegadd imposing ostating an obligation
return;

Under Article 4(3) of that directive:
‘This Directive shall bewithout prejudice to the right of the Member Sgate adopt ¢

maintain provisions that are more favourable tespes to whom it applies provided tisafct
provisions are compatible with this Directive.’

Articles 6 to 8 of Directive 2008/115 pide.
‘Article 6
Return decision

1. Member States shall issue a return decistorany thirdeountry national stayir
illegally on their territory, without prejudice the exceptions referred to in paragraphs 2 to 5.

6.  This Directive shaltot prevent Member States from adopting a decisiothe endin
of a legal stay together with a return decision/and decision on a removal and/or entry ban
in a single administrative or judicial decisionamt...



Article 7
Voluntary departure
1. A return decision shall provide for an agprate period for voluntary departucé

between seven and thirty days, without prejudicthnéoexceptions referred in paragraphs
and 4. ...

4. If there is a risk of absconding, or ifagplication for a legal stay has been dismissed as
manifestly unfounded or fraudulent, or if the pergmncerned poses a riskgablic policy
public security or national security, Member Statesy refrainfrom granting a period f
voluntary departure ...

Article 8
Removal

1. Member States shdlike all necessary measures to enforce the refegision if ne
period for voluntary departure has been grantedcdecordance with Article 7(4) or if the
obligation to return has not been complied withhmtthe period for voluntargepartur
granted in accordance with Article 7.

3.  Member Statemiay adopt a separate administrative or judiciaisien or act orderir
the removal.

Article 11 of that directive, entitled ‘Byn ban’, states:
‘1.  Return decisions shall be accompaniedrbgrdry ban:
(@ if no period for voluntary departure hasb granted, or
(b) if the obligation to return has not beemplied with.
In other cases return decisions may be accompéagiad entry ban.
2. The length of theentry ban shall be determined with due regard ltoredevan
circumstances othe individual case and shall not in principle @t five years. It m:

however exceed five years if the third-country owdil represents a serious threaptblic
policy, public security or national security.

Articles 15 and 16 of that directive arerded as follows:
‘Article 15
Detention

1. Unless othesufficient but less coercive measures can be egbpdiffectively in
specific case, Member States may only keep in detentidrird-country national who the
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subject of return procedures in order to prepaee réturn and/or carry ¢ the remove
process, in particular when:

(@) there s a risk of absconding or

(b)  the third-country national concerned agsaid hampers the preparation of returrihar
removal process.

5. Detention shall benaintained for as long a period as the conditi@d down ir
paragraph 1 are fulfilled and it is necessary wues successful removal. Each Member State
shall set a limited period of detention, which nm&y exceed six months.

Article 16
Conditions of detention

1. Detention shall takglace as a rule in specialised detention facdlit@where a Memb
State cannot provide accommodation in a speciatiséehtion facility and is obliged tesor
to prison accommodation, the third-country natienal detention shalbe kept separat
from ordinary prisoners.

’

Under Article 20 of Directive 2008/115¢etMember States were required to bring into force
the laws, regulations and administrative provisinasessary to comply witiat directive b
24 December 2010.

Italian law

Legislative Decree No 286/1998

Legislative Decree No 286/1998 of 25 JuBB& consolidating the provisions regulating
immigration and the rules relating to the statusoogign nationals (Ordinarupplement t
GURI No 191 of 18 August 1998) (‘Legislative Decréé 286/1998") codifies thi
immigration rules applicable in the Italian Repuabli

That decree was amendeder alia, by Law No 94 of 15 July 2009 on pubdecurity
(Ordinary Supplement to GURI No 170 of 24 July 2088d by Decreéaw No 89/2011 ¢
23 June 2011 on urgent measures to implement Rieec2004/38/EC on théree movemel
of citizens of the Union and to transpose Direc20@8/115/EC ometurning illegally stayin
third-country nationals (GURI No 144 of 23 Ju2@l1), converted into a law by Law No :
of 2 August 2011 (GURI No 181 of 5 August 2011).

Article 6(3) of Legislative Decree No 2889B states:

‘A foreign national who ..., without valid groundspes not comply with the order to present
his passport or other identification document, higdresidence permit or othdocument t
prove legal presence in the national territory)ldb@imprisonedor up to a year and fined

to EUR 2 000.’

Article 10a of thi legislative decree provide
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‘1.  Save where the constitutes a more serious offence, a foreigronatiwho enters
stays in the national territory in breach of theywsions of this decree ... shall bable to ¢
fine of between EUR 5 000 and EUR 10 000. ...

4.  For the purposes chrrying out the expulsion of a foreign nationahwicted unde
paragraph 1, it is not necessary for the judiaigharity which has jurisdiction to convibim
of that offence to issue the authorisation provittedn Article 13(3).The Questore [Chief
Police] shall inform the judicial authority whichas jurisdiction to convict the forei
national concerned of the offence that the expnlsiohas been carried out.

5.  Once the court has been informed that #pailsion ... has been carried out, it st
discontinue the proceedings ...

Article 13 of that legislative decree pass, under the heading ‘Administrative expulsion’:

2.  The expulsion shall be ordered by the ptefen a case-by-case basis, where the foreign
national:

(b)  has remained on the territory of the Statevithout applying for a residence per
within the period imposed ...

3. In all circumstancese decision to expel a foreign national shalhisde by reason
decree which shall be immediately enforceable, efg¢hat measure is contested by the
person concerned. Where the foreign national istitgect of criminaproceedings and he
not in pre-trial detention, the Questore shallppitio carrying out that expulsion, requ
authorisation from the judicial authority .After having obtained that authorisation,
Questore shall carry out the expulsion pursuarihéorules provided for in paragraph .4.
Pending the decision on that request for authasisathe Questore may place the foreign
national in a temporary detention centre, in acaoceé with Article 14.

4.  The expulsion shall bmrried out by the Questore by means of depontdiiothe lav
enforcement authorities:

(& inthe circumstances provided for in paaphs 1 and 2(c) of this article ...;

(b)  where there is the risk of abscondingrrefito in paragraph 4a ...;

(H  in the circumstances provided for in Altie 15 and 16 and in other circumstances
under which the expulsion of a foreign national baen provided for as@iminal law
sanction or as a consequence of a criminal lawtsamc..
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4a.  The risk cabsconding mentioned in paragraph 4(b) shall bksexl when at least ¢

of the following circumstances, on the basis ofcahhihe prefect shall assess, on a case-by-

case basis, the likelihood that the foreign nationay avoidvoluntary compliance with tl
decision to expel him, are present:

(@) lack of valid passport or any other eqlémadocument;

5.  Where the conditiorfier immediate deportation referred to in paragrdre not met,
foreign national receiving an expulsion order mal tne prefect, for the purposesaoairrying
out the expulsion, to grant him a period within @fhto depart voluntarily ..The Questut
[police headquarters], having obtained proof thatréturn of the foreign national has ind
taken place, shall inform the judicialthority which has jurisdiction to find that tb&éfence
set out in Article 10a has been committed, for plueposes stated in paragraph Stlod
article ...".

Article 14(1) of Legislative Decree No 28898 states:

‘Where it is not possible to effect immediately #pulsion by deportation or retutmgcaus
of temporary circumstances which hamper the préparaf the return othe carrying out (
the removal process, the Questore shall ordertliggforeign national is to be detained,
the length of time which is strictly necessarythia nearest detention centre ...".

Article 16 of that legislative decree, datl ‘Expulsion as an alternative or substitutegign
for detention’, provides in paragraph 1:

‘Where the circumstances referred to in Article 146f this decree, which preclude the

immediate carrying out of the expulsion by meangeportation by the lavenforcemer
authorities, do not apply, the court ..., when firgdan person guiltyf the offence set out
Article 10a, may substitute for the penalty prodder in that provision an expulsion ort
for a period of not less than five years ...".

Legislative Decree No 274/2000

Article 6(2) of Legislative Decree No 274/2000 on the criminalisdiction of th
magistrates’ court, under Article 14 of Law No 468 24 November 1999 (Ordinary
Supplement to GURI No 234 of 10 October 2000) hm Yersion applicable tthe events i
the main proceedings (‘Legislative Decree No 27@{P)) states:

‘Where, in the event of related cases, somé&o$e cases fall within the jurisdiction of
magistrates’ court and othefial within the jurisdiction of the court of ass& or the distri
court, the higher court shall have jurisdiction floe entirety of the cases.’

Article 53 of that legislative decree, #atl ‘Home detention order’, provides:

‘1.  The penalty of home detention involvesadfigation to remain in ong’own home, «
any other private residence, or in a place of tneat, assistance or dagare, everySaturda

and Sunday. The court, in view of the family, wark study commitmentsr the state «
health of the convicted person, may order that pleailty becarried out on different days
the week, or, at the convicted person’s requestjrmaously.

2.  The duration of theome detention may not be less than six days amdmat excee
45 days. Th convicted person shall not be regarded as beiogstody’
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Article 55 of Legislativ Decree No 274/2000 states, under the hea‘Conversion ¢
fines’

‘1.  Regarding offences falling within the pudliction of the magistrategourt, a fin
which remains unpaid because the convicted pessamable to pay shall be converted, on
application by that person, into an order for comityuwork to be carried oubr a period c
not less than one month and no longer than six Ingont

5. If the convictegerson does not apply to carry out community wones which remai
unpaid because that person is unable to pay skalkdnverted into an order for home
detention, in the forms and in accordance withrthes provided for in Article 53(1) ...

6. For the purposes of conversion ..., the dumadf home detention may not exceed 45
days.’

The dispute in the main proceedings and the questis referred for a preliminary ruling

On 13 August 2009, Rosolina Mare (Italy), an individual questionedthg police declare
that his name was Md Sagor and that he had beenonoct0 October 1990 in Bangladesh.

Upon examination of Mr Sagsrsituation, it then became apparent that thaviddal, whc
had no fixed abode in Italy and operated there asre®et vendor, did not and neveac
possessed a residence permit. According to thertrépawn up by thepolice, Mr Sagc
declared that he had entered Italy in March 2009.

On 22 July 2010, MB8agor was summoned before the Tribunale di Ro{astrict Court
Rovigo) for the offence of illegal entry or stayared to in Article 10a of LegislativPecre:
No 286/1998 and for the offence referred to in @eti6(3) of that legislative decree.

According to that couiit, has not been established that Mr Sagor entiéagdillegally as i
has not been demonstrated to the requisite legadiatd that he avoided border controls.

Concerning illegal stapn the other hand, that court found that thatraféehad been du
proven. It explained, moreover, that it has jug§dn to pronounce judgment regarditig
offence. It is true that the offence referred toAricle 10a of Legislative Decree N
286/1998 falls within the jurisdiction of the maigétes’ court. However, as that offence
related to the offence referred to in Arti@d€3) of that legislative decree which falls wit
the jurisdiction of the district courts, Mr Sagoaswrightly summoned before the Tribunale di
Rovigo.

On 22 February 2011, theoceedings against Mr Sagor were removed fronrdbester i
so far as they concerned the offence referred &uticle 6(3).

Being required in principle to punish Mrg8ds illegal stay with the penalty set ouf
Article 10a of Legislative Decree No 286/1998, bhdaving some doubts as to the
compatibility of that national legislation with Eapean Union law (‘EU law’)pon 15 Jul
2011 the Tribunale di Rovigo decided to stay thecpedings ando refer the followin
questions to the Court of Justice for a preliminahng:

‘1. In the lightof the principles of sincere cooperation and ttiecéiveness of directive
do Articles 2, 4, 6, 7 and 8 of [Directive 2008/1p%eclude the possibility that a third-
country national who is considered by the MemberteéSto be illegall staying ther
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may be liable to a fine for which home detentionsibstituted by way of criminalaw

sanction, solely as a consequence of that perdtagal entry and stay, even before .
failure to comply with a removal order issued bg #dministrative authorities?

2. In the light ofthe principles of sincere cooperation and thecéffeness of directive
do Articles 2, 15 and 16 of [Directive 2008/115]egude the possibility that,
subsequent to the adoption of the directive, a Mandtate may enatggislation whicl
provides that a third-country national who is cdesed bythat Member State to
illegally staying there may be liable to a fine fahich an enforceable order
expulsion with immediate effect is substituted bgywvof criminaltaw sanction, withot
respecting the procedure and the rightstiod foreign national laid down in t
directive?

3. Does the principle of sincere cooperatictalgished in Article 4(3) TEU preclude

national rules adopted during the period prescriioedransposition of [thatflirective
in order to circumvent or, in any event, limit tseope of thedirective, and whi
measures must the national court adopt in the dhiahitconcludes that there was s
an objective?’

Consideration of the questions referred

First and second questions

By its first and seconquestions, the referring court asks, in essendetiver Directiv

2008/115 must be interpreted as precluding Membste 3egislation, such as that at issue in

the main proceedings, which penalises illegal skaythird-country nationalby means of
fine which may be replaced by an order for expusiohome detention.

Admissibility

The Italian Governmentaims that these questions are hypotheticalemthin proceedin:
and are, thus, inadmissible. They are, it subrbdsed on the premiss that Mr Sagannsble
to pay and, in addition, is not interested in utal@ng community workin lieu of the fine
once it is imposed. As the accuracy of that prerhess notbeen established, the refer
court’s decision to request an interpretatiorDafective 2008/115, enabling it to rule on
legality of the fine and the&onversion of that fine into an order for exputsior hom
detention, is premature.

That line of argumentust be rejected. The fact that Mr Sagor has,ehih not bee
sentenced to the fine laid down by Article 10a efjislative Decree No 286/1998 atiht
consequently, it is not yet possible to ascertaietiver, if that finevere to be imposed, t
conditions for its conversion into an order gxpulsion or home detention would be me
attributable specifically to thiact that the referring court is unsure as todbmpatibility o

those various sanctions with EU law and is thusaneiihg from imposing them in the absence

of clarity in that regard. In the order for refecenit is stated that theffence of illegal ste
has been established in the present case andhénalising mechanism provided for in
legislation at issue in the magmoceedings will, providing it is compatible wiU law, hav
to be applied to Mr Sagor. It follows that thatitdgtion, and the question of ikempatibility

with EU law, are relevant in the main proceedingse( by analogy, Case-829/1]
Achughbabian [2011] ECR #0000, paragraph 42).

The questions a therefore, admissibl
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Fine for which an expulsicorder may be substitut

Directive 2008/115 concerns only the retifrillegally staying thirdcountry nationals ar

Is thus not designed to harmonise in their entitleé/rules of the Member States the sta
of foreign nationals. Therefore, that directive slamt precludehe law of a Member St¢
from classifying an illegal stay as an offence &dng down criminal sanctions to deter
penalise such an infringemewtchughbabian, paragraph 28).

However, a Member Stateay not apply criminal law rules which are lialbbeundermin
the applicationof the common standards and procedures establish&irective 2008/11

and thus to deprive it of its effectiveness (seseC&-61/11 PPUEI Dridi [2011] ECF
I-0000, paragraph 55, aghughbabian, paragraph 39).

The Court has already hadcasion to state that those standards and presedrould b
undermined if, after establishing that a thicduntry national is staying illegally, tidembe

State were to preface the implementation of thermetlecision, or evethe adoption of th
decision, with a criminal prosecution which coutéd to aerm of imprisonment during t
course of the return procedure. Such a step wasiddelaying the removal (ség Dridi,
paragraph 59, anfichughbabian, paragraphs 37 to 39 and 45).

However, as the ItaliaGerman and Netherlands Governments have obsdegdlatior
which provides, incircumstances such as those laid down by LegislaDecree N
286/1998, for acriminal prosecution which can lead to a fine Wdrich an expulsion ord
may be substituted has markedly different effemsnfthose of legislatioproviding for ¢
criminal prosecution which may lead to a term opiimonmentduring the course of t
return procedure.

In that regard, it shoule observed, first, that the adoption and implaaten of the retur

measures envisaged by Directive 2008/115 are rayel@ or otherwise impeded by the fact

that a criminal prosecution such as that providadid Legislative Decre®o 286/1998 i
pending. The return provided for in Articles 13 abdl of that legislative decree may
achieved regardless of that criminal prosecutisithout requiring that prosecution to hi
come to an end. That finding onfirmed by Article 10a(5) of that legislative alee
pursuant to which theourt must, once it has been informed that théviddal in questio
has been returned, bring the criminal proceediogsdiose by discontinuing them.

It should be notedecond, that the possibility that that criminabgacution may lead tc
fine is also not liable to impede the return pracedestablished by DirectivR008/11%
Indeed, the imposition of a fine does not in anywaevent a returmecision from beir
made and implemented in full compliance with the@ditons set out in Articles 6 to 8
Directive 2008/115, nor does it undermine ttmmmon standards relating to deprivatio
liberty set out in Articles 15 and 16 of that diree.

Third, regarding theption given to the criminal court of replacing tfine with an expulsic
order accompanied by an entry ban of at leastyeas, it is apparent from ArtictE6(1) o
Legislative Decree No 286/1998 that the Italiandiegure hasestricted the use of that opt
to situations where it is possible to effect thenediate return of the individual concerned.

It must be stated that such an optionss abt, in itself, prohibited by Directive 2008/115

Indeed, as confirmed by the flexible deifim of ‘return decision’set out in Article 3(«
thereof that directive does not preclude the decision smp the obligation to retu from
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of a criminal judgment. Thus, nothing in Directi2808/115 precludes the removal refe
to in Article 8(1) of that directivefrom being carried out in the context of crim
proceedings. Moreover, thiact that an expulsion order, such as that pralite in the
legislation atissue in the main proceedings, includes an imnelgti@nforceable obligatic
to return and thus does not require the subse@uaaition of a separate decisiconcernin
the removal of the individual concerned, also doetconflict withthe common standar
and procedures established by Directive 2008/143yimessed by the wording of Article 6
(6) of that directive and the term ‘may’ employedArticle 8(3) of that directive.

It is true that, as theuropean Commission has observed, an expulsicer @uth as th
provided for in the legislation at issue in the mproceedings is characterised by theeenc
no opportunity for the individual concerned to arged a period fovoluntary departure
referred to in Article 7 of Directive 2008/115.

However, in that regard, should be noted that Article 7(4) allows the rivleer States
refrain from granting a period for voluntary depagt, in particular where there is a rigla
the person concerned may abscond in order to dkeideturn procedurény assessment
that regard must be based on an individual exaiomaf that person’s case.

Lastly, it should beoted that, in order for a provision worded inraikar way to Article 1t
of Legislative Decree No 286/1998 to comply withrdaitive 2008/115, that provisianus
be applied in such a way that the duration of thieyeban which itimposes corresponds
that provided for in Article 11(2) of the directive

Fine for which a home detention order may be stwibst!

It follows both from theluty of loyalty of the Member States and from tbquirements «
effectiveness referred to in Directive 2008/115t tiee obligation imposed on the Member
States by Article 8 of that directive to carry dbe removal must be fulfilledhs soon ¢
possible Achughbabian, paragraph 45).

Clearly, the impositioand enforcement of a home detention order dufiegcburse of tt
return procedure provided for by Directive 2008/Hibnot contribute to thachievement «
the removal which that procedure pursues, name\ptitysicaltransportation of the relev:
individual out of the Member State concern8dch an order does not therefore constit
‘measure’ or a ‘coercive measusgithin the meaning of Article 8 of Directive 2008A. (see
by analogy Achughbabian, paragraph 37).

In addition, the home detention orderabli to delay — and thus to impedée measure
such as deportation and forced return by air, wiceh be used to achieve removal. Sach
risk of undermining the return procedure is presentparticular where theapplicabl
legislation does not provide that the enforcemdrda bome detentiolrder imposed on
illegally staying third-country national must cotean endas soon as it is possible to ef
that person’s removal.

It is for the referringcourt to assess whether there exists in the ratitmgislation
provision byvirtue of which removal overrides enforcement fué home detention order
no such provision exists, it should be concludedt tbirective 2008/115 precludes
mechanism replacing a fine with a home detentiaeigrsuch as the mechanigmovided fo
in Articles 53 and 55 of Legislative Decree No ZB00, frombeing applied to illegal
staying third-country nationals.

In the light of all athe foregoing, the answer to the first and seaprestions referred is ti
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— not precludingMember State legislation, such as that at issub@mmain proceeding

which penalises illegal stays by thicbuntry nationals by means of a fine which may

be replaced by an expulsion order, and

—  precluding Member State legislation whichowt illegal stays by thirdcountry

nationalsto be penalised by means of a home detention evifleout guaranteeing tr
the enforcement of that order must come to an sraban as the physicahnsportatio
of the individual concerned out of that Member &iatpossible.

Third question

If the referring counwvere required, on the basis of the answers tofitee and secor

questions and following the examinations describgohragraphs 41 and 46 of this judgment,

to conclude that the present case does not comdsjgoone of the situationgferred to i
Article 7(4) of Directive 2008/115 and that the iopt providedby Article 16 of Legislativ
Decree No 286/1998 cannot therefore be made use af,conclude that Directive 2008/
precludes the application of Articles 88d 55 of Legislative Decree No 274/2000 to illg
staying third-countrynationals, it would be for that court to refuseafaply those provisiol
of national law (see, by analody, Dridi, paragraph 61).

In view of that statement, there is no Emagny need to answer the third question.

Costs

Since these proceedinge, for the parties to the main proceedings,ep st the actio
pending before the national court, the decisioncosts is a matter for that courost:
incurred in submitting observations to the Couttyeo than the costs dfiose parties, are t
recoverable.

On those grounds, the Court (First Chamber) hereleg:

Directive 2008/115/EC of the European Parliamenand of the Council of 16 Decembe
2008 on common standards and procedures iMember States for returning illegally

staying third —country nationals must be interpreted as:

- not precluding Member State legislation, ,ch as that at issue in the main
proceedings, which penalises illegal stays by thirdountry nationals by meansof a
fine which may be replaced by an expulsion order,rad

- precluding Member State legislation whictallows illegal stays by third-country

nationals to be penalised by means of a home detention ordewithout
guaranteeing that theenforcement of that order must come to an end a®en as
the physical transportation of the individual concerned out ofthat Member State
is possible.

[Signatures
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